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Introduction.” 


Ie HE Queſtion which King Henry the x, x;xe 


verſities of this Realm, 2:1z. Ar al;i- 
quid Authoritats in hoc Regno An- 
glix oo = Romano &e jure com- 
FAVE: FR quam alti cuicunque Epiſ- 
NE” _ xtero? being reſolved in the 

egative, and that Reſolution rati- 


4 fied in the Convocation Ar.15 34. an A of Parliament 
A aſſed about two years after for the extinguiſhing of that 
, apal Authority in this Realm. This fucceeded fo well 
—S inconſequence of what the Convocation Az.1530. had 
before acknowledged him, viz. The Supream Head on 
3 Earthof theChurchof England, that that Supremacy 
2 was likewiſe after confirmed 'by Act of Parliament to 
him, his Heirs, and Succeſſors. This is that Supremacy 
— here tenderly touch'd at in the firſt Chapter of the enſy- 
ing Abridgment , and without which all that follows 
© _ would be but inſignificant and disfigured Cyphers. When 
King Henry the Eighth was thus both Parliamentarily 
| and Synodically inveſted herewith, although it was mw 
? A 3 a 
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d % 
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Eighth did once put to both the Uni- S«premacy. 
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Vid, Heyl.Cypr. 


Angl.p.1. 


2u hi; Caſes of 


Conſcience, 


lib.z. ch.3. 


fol. 5 44+ 


all the Priviledges and Preheminences incident thereto, 


yet no more accrued to the Crown thereby, than was le- 


gally inherent in it before ; yet in regard of the Uſur- 


pations, that in divers Kings Reigns had ſucceſſively in- 
vaded the Rights of the Crown in that moſt ſplendent 
Jewel thereot,another Convocation in As. 15 32.(to give 
the King as it were, Livery and Seiſin of the ſaid Supre- 
macy) promiſed him i» verbo Sacerdotis, That they 
would not from thenceforth Aſſemble in any Convoca- 
tion or Synod without his Majeſties Writ, nor make any 
Canons or Conſtitutions without his Licenſe and conſent, 
nor execute the ſame until they were Ratified under 
the Great Seal of Eng/and. All which was done wit h- 
out the leaſt diminution of any Archiepiſcopal or Epiſ- 
copal Power or Priviledges-in the free exercife of that 
Eccleſiaſtical Juriſdiction which they anciently enjoyed. 
The whole of this Deſign being only to cet the Roman 
Pontifex, and annul his Uſurpation in a matter of that 
weighty conſequence, to which the Crown was ſo un- 
doubredly entituled : And this only in a way conſonant 
to that Allegiance, which every Subject without diſtin- 
ion owes to his lawful Sovereignin all matters, as well 
Eccleſiaſtical as Civil, within his Majeſties Realms and 
Dominions ; whereby the _— as well as Zaity,being 
all SubjeQs-alike, might be reduced not only to their 
Primitive Obedience unto, but alſo to their Dependance 
on their own Sovereign in preference to any Forein Po» 
tentate whatever. ----That the _—_— Civil Power ts 
alſo Supream Governour over all Perſons, andinall 
Cauſes EccleſiaFtical, u a Rule (ſays the learned Biſhop 
Taylor) of ſuch great neceſſity for the condutt of Con- 
ſcience, as that it is the oc ca of determining all 

ueſtions concerning the 'Santtion 1, Obedience to all 


. Eccleſiaſtical Laws, the duty of Biſhops and Prieſts to 


their Princes, the neceſſity of their paying Tribute, and 
diſcharging the burthens, and relieving the neceſſities 
of the Republick. It was never knoww (ſays the ſame 


Libg.copy Author).zn the Primitive Church, that ever any Eccle- 
5oo-4* firſtical Law did oblige the Catholick Church ; unleſs © 


® 


ihe 
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the Secular Prince did eſtabliſh it. The Nicene Canons 
became Laws by the Reſcript of the Emperour Conſtan- 
tine, ſays Sozomen. When the Council of Conſtantino- 

le was finiſhed., the Fathers wrote to the Emperour 
Theodoſius, and petitioned, Tt Ediffo Pietaty tur con- 
" firmetur Synodi Jententia. The confirmation of the Ca- 
non-and Decrees of the great Council at Epheſus by the 
Emperour, is to be ſeen at the end of the Atts of the 
Synod. And Marcias the Emperour wrote to Pallad;us 
his Prefe a Letter, in which-he teſtifies , that he made 
the Decrees of the Council of Chalcedox to: become 
Laws, E2 que de Chriſtiana fide a Sacerdotibus qui 
Chalcedone convenerunt , per noſtra Precepta Statuta 
ſunt, tSc.. Thus alſo the Fathers of the Fifth General Sy- 
nod petitioned Fuſt;nian to confirm and eſtabliſh their 
Canons into a Law, The ſame Prince alſo publiſhed a 
Novel, in which he commands Vim. Legum-obtinere Ec- 


clefiaſticos Canones 4 quatuor Synodis, Nicena,Conſtan- 


tinopolitana prima, Epheſina prima © Chalcedonen(- 
: Cone Toler, All which 


expoſitos & confirmatos. Vid. 
confirms it for a-Truth , That even in the Primitive 
Church the Supremacy in matters Eccleſiaſtical was in 
.the Supream Secular Prince. 


Touching Archbi/bops,our Malmesbury confeſſes,that 4rcbbibey:, 


in the Ancienter-times of the Br:tazns it was unknown 
where the Archbiſhoprick was: At the Council of A4-les, 
An. 314. Sibvefter the Pope is but plain Biſhop, as ap- 

ars by the Nomenelature of thoſ that were at that 


Council. The High Title of Arch4:bop -was- for a long. 


time in uſe in the Eaſtern Church , before it came into 


Bi;boj:, 


the Weſt (a). For whereas our Bedatells us, That Au- (.) 5pum.in 
uitine was Ordained Archbiſhiop of amr ht Nation Archzologe. 


. by Etherius Archbiſhop of Arles aforeſaid, he therein 
follows the mode of ſpeaking current in his own times: 


for Gregory the then .Pope,in his ſeveral Letters.written 
to them , affords neither of them that Title ; no, not 


when-he beſtows the Palupon Auguſtine,and gives him 
the precedency and priority in.reſped of Tork 


, and all (b) Bed.Ecel.” 


- other Biſhops of Britain (4). Yet the incomparable mig liv.c.z.29- 


"Biſhop 


- 
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Biſhop T//her affirms, thar they did not quite deny Arch- 
biſhops among the Old Br#tazns (for he proves they had 
ſuch; ) but that all Memorials were loſt, where the Archi- 
(c)D-#%i%%, epiſcopal or Patriarchal Seat reſided (c). For although 
| _ Load hath been for many Ages the Chicfeſt of Brz- 
3 tain, and was no leſs than 1300 years ſince reputed Ve- 
(4) Anmian. tus Oppidum, and Auguſia(d); yet a Modern Writer of 
Marclib.q great Leaming and Authority, would have 7or4 as the 
more Ancient Metropolis of the Dioceſs of theBrrtarns 
(e)Pbilip Ber= (e) ; and that not only becauſe tt was a Roman Colony,. 
terius, Pca- which London was not, as Onnphrins (contrary to 1o 
c:fin,  greatand plain Authority of Tacsrns) doth affirm (f): 
(i obr.in but alfo, for that the Emperours Palace, and Pre#tor:um 
Imperio #9 likewiſe , Tribunal or Chief Seat of Judgment, was 
there; whence by the Old Hiſtorian Spartianss it was 
| (2) Spartian. called Civitas'by way of excellency(g). It muſt be 
4 pore acknowledg'd, that the very Original of things are to 
| in Anton. p.83, Us Much clouded in obſcurity and uncertainty ; yet he 
&c. . that duly conſults Antiquity, will find, That what Ra- 
| dulphus de Diceto writes touching the Original of Epiſ- 
[ copacy and Archiepiſcopacy in By:tain , ſeems to'have 
the beſt Analogy with-rhe truth, comparing one Anti- 
| quary with another touching that Subject. This Ra- 
| — de Diceto was Dean of London, a very Ancient 
| Hiſtorian, he wrote the Hiſtory of Eng/azd,from A.1 147. 
| to 1193.ina Book entituled Imagines Hiſtoriarum ; and 
in the Prologue to his Chronicle Abbreviations, ſays, 
That uffine (who by Pope Gregory was ſent into 
England, An. 600.) after he had Converted Ethelbert 
King of Kent tothe Chriſtian Faith , went in the year 
6oz to Arles, where he was Conſecrated Epiſcopus 
Anglorum by Etherius Archbiſhop of that -place; and 
being returned into Br/tain ſent Laurentius the Preſ(- 
byter, and Petrus the Monk to Pope Gregory, giving 
him an acconnt of Br#7azns being converted to the 
Faith, and himfelf made Bithop thereof : Whereupon 
the faid Gregory ſent them back into England, and with 
them ſeveral Divines to. preach the Goſpelin this Iſle, 
among which the Chief were Mellitus, Eofus, Pauli- 
| | Aus, 


— ——— 
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aus, and Ruffizianus, by whom he alſo ſent the Pall to 
Auguſtine,and at the fame time wrote him in what man- 
ner he ſhould Conftitute Biſhops in Erg/.mid, and that 
hee werba, Viz. Per locos fingulos 12 Epiſcopos vrdines, 
qui tug ſubjaceant dition, quatenus Lundonienlis C:v- 
tatis Epiſcopus ſemper in poſterum a Synodo propria de- 
beat Con(ecrari, &c. Ad Eboricum vero (:ivitatem te 
volumus E, m_—_ mittere, quem ipſe judicavers Or- 
ainare. Ita auntaxat, ut akin Cruitas cum fintti- 
mu loes Verbum Dei ,receperit, ipſe quogue 12. Epiſco- 
pos ordinetS Metropolitani honore fruatur. Cunt ta- 
men tue Fraiernitats volumus diſpoſitions ſubjacere. 
Poſt obitum vero tuum ita Epiſcopu quos ordinuverit 
preſit, ut Lundomienſis E iſcops nullo modo ditiont ſub- 
Jaceat. Sit vero inter Lundoni & Eborice C:witatis 
Epiſcopos in poſterum honors iſta Diſtenttio,ut ipſe prior 
habeatur quz prits fuerit Ordinatus. Tua vero Frater- 
nitas Epiſcopos quos ordinaveru, qui vel per Epiſco- 
um Eborace fuerint Ordinati, Sacerdotes ettam totins 
ritannix Subjeffos habeat (þ). - After the receipt of 
theſe Orders from Pope Gregory,the Biſhops of Br :ztain 
were conven'd to a Conference by Auguſizne, he havin 
firk Ordained the ſaid Laurentizs as his Suffragan, the 
ſaid Mellitus Biſhop of London, and the ſaid Juſtus 
Biſhop of Rocheſter : About which time King Ethelbert 


(kh) Hiſt. Angl. 


Script. Antigq. 


Radulph. 4 
bre. Chron. 


Col. 435, 436+ 


built St. Pauls Church Longon,or re-edified the ſame(2). /;) peas, 2. 
About this time alſo it was, v:2. An.608. that Pope &o- « 3- 


niface obtain'd of the Emperour Phocas, That the 
Church: of Rome ſhould be the Head of all other 
Churches, ( That of Conftantinople having till then 
aſſumed that Title ) the which was after Decreed /u6 
Anathemate in a Council of 62 Biſhops. Afterwards the 
ſaid Laurentius, Mellitus, and Fuſtus, became Arch- 
biſhops of Canterbury ſucceſſively, viz. Laurentivs in 
An. 615, Mellitus in An. 622. and Juſtus in An. 626, 
dccording tothe computation of the ſaid Radulphus ; 
' by the laſt of which Paul/znus was Ordained Archbi- 


ſhop of Tork ('&), and to which Fuſtus Pope Buni- (+ ) ped.:.2. 


face wrote in hac verba, viz. Authoritati beati Petri 
B Pr &- 


c. 9. 
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precipientes firmamus, ui in Dorobernia Crvitate = 
per 1n poſterum Metropolitanus totius Britanniz locus 
habeatur, omneſque Frovincie Regni Anglorum pre- 
fati loci Metropolitang Eccleſia ſubjictantur, Again, 
the precedency of the See of Cn7erburyis recorded by 
the ſaid Rodolphus in theſe words, v:s. S:cut Cantia 
ſubjicitur Rome, quodex ea fidem accepit ta Eboricum 
ſubjicitur Cantuariz, que eo Predicatores miſit. Sicut 
zgttur ſedes Cantuariz prima fuit in fide, prima fit in 
| After 7uitus, Honorius was made Archbiſhop 
of Canterbury, whom Paulims conſecrated at Lin- 
coln; to whom Honorius Pope wrote in hec verba, 
viz. Cum Dorobernenſis Antiftes, vel Eboracenſis de 
hac vita tranſierit, is qui ſupereſt habeat poteſtatem 
Jt u reported, alterum or dinandi.Bed.lib.z.cap.16, $; de Conſecrat ic« 
That Fridova ,,;41s Archtepiſcoporum Cantuar. contrarium aliquid 
a Saxon was 2 , : 
the fr Eng- 7nveneris in Authentico Libro, quam in hoc volumine 
liſh drebbiſhp, reperiatur, adquieſcam in omnibus. And in the year 
- py” A ho 632. Pope Honorius wrote unto Honorius Archbiſh 
in the Seventh of Canterbury in theſe words, viz. Tue Furi[ditHont 
Cen, «out (ubjici precipimus omnes Angliz Eccleſias &. —_— 
Ealles conch. ut in Civitate Dorobernia Metropolitanus Locus & 
Hiſt.Cent. 7- honor Archiepiſcopatus,  Caput omnium Ecclefiarum 
P 84. M35. Anglorum ſemper in poſterum | cihonny 
That the Archrieprſcopal Seat at Tork is likewiſe of 
very great Antiquity, is evident by what is foremen- 
tioned touching Panlinus Archbiſhop thereof above one 
Thouſand years ſince : Our learned Antiquary tells us, 
Ex Patris Scriptoribus, That Tork was adorned with 
an Epifcopal Seat by Conſtantius ; But if fo, or if that 
be the truth which 1s recorded of Paulings aforeſaid, 
how then could Faganus, ſent hither by Pope Eleuthe- 
(1) Anonym. 1/115 to King Lucius, to plant the Chriſtian Religion, 
"97g be ( as reported ) the firſt Archbiſhop thereof (7)? or 
cripfit. An, New could King Lucizs place there one Theodeftus , 
1450 Which yet isalfo affirmed (2)? Or how could Sampſon 
(1) Harri, Under the ſame King be Biſhop of Tork ?' as appears by 
P- Bratan. : : : . | 
L1.c7, Codwin, who yet ſuſpeAs it, in regard that at the firſt 


entertainment of Chriſtianity among us, nor Hebrew, 


nor 
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nor Greek Names of the New Teſtament were fo rite 
among the Britazns ; and indeed this Sampſon is more 
generally reſerved to ſome Ages after, till King Ar- 
thurs time, Thus the Original of things ( as afore- 
ſaid ) ſeems full of obſcurity and uncertainty ; yet it is 
moſt probable, that the firſt Biſhop of 7or4 was not till 
Conftantines daies; and we ſhall find this Biſhop at 
Arles, in the Council there held about the year 314. 
whither ( as himſelf writes in his Epiſtle to Chreſius 


Biſhop of Syracuſe ( n ) he ſummoned ( to hear the (»)Euſeb.Ecc! 
Cauſe of the Donatifts) many Biſhops from divers — 


laces. - In the laſt Edition of this Council, publiſhed by 
nar al S;rmondns at Pars, among other Subſcripti- 
ons therermto, you have out of Br:tazn theſe follow- 


Provincia Britannia. Reſtituitus/Epiſcopus, de Civitate 


ing, vis. Eborius poco us Civitate Eboracenſli, See the 44ni''4 
u 


Londinenſi,, Provincia ſuperſcripra. Adelphus Epiſ- 
copus, de Ciovitate Calonta Londinenſium, exinde Sa- 
cerdos Presbyter, Arminius Dzaconus, From which 
Council at Arles it may be obſerved, (1) That ork 
was no Archbiſhoprick at that time, as neither indeed 
was Rome it ſelf. (2) That E4orius Biſhop of Tork 
at this Council takes place of Reſfitutus Biſhop of Lon- 
don, where ( as ſome ſuppoſe ) the Primacy alwaies re- 
mained, till tranſlated to Canterbury. Wherher Con- 
ſtantine the Great ( who is ſuppoſed to have adorned 
Tork with an Epiſcopal Seat, as aforeſaid ) were Born 
there, and not elſewhere, as ſome conceive, is not 
eaſily, at leaſt not exprefly proved out of the Ancients, 
faies a Learned Antiquary of Late time; yet (ſfaies he 


That Authority ſeems to be drawn from them, we rome ger 


the Embaſladours of England made uſe of, and that in 
the hearing of the learned World then, both at the 
Council of Conſtance, An. 1414. as alſo at that of Baſil, 
An. 1431. At the Council of Conſtance, there being a 
Conteſt about Precedency between the' Erel:/h and 
French Embaſſadours, the Engliſh have theſe words, 
Viz. * Domus Regals Angliz Saniam Helenam, cum 
* ſuo filio Conſtantino Magzo —_ nato in urbe 

2 Regia 
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* Regia Eboracenſi, educere comperta eft : The Royal 
* Houſe of England, it is known for certain, brought 
© forth Helens, with her Son Conſtantine the Great, 
*Emperour, Born in the Royal City Eboracum. Like- 
wiſe, the Englih at Ba/e/ oppoſing the Precedency ct 
Caſtile, ſfay thus, v1&. © Conltantium zum Magnum, 
* qui Primns Imperator Chriſtianus(ſo are their words) 
© Licentiam edit per umwverſum Orbem Eccleſias cone 
© ftituere, immenſa ad hoc Conferens bona, Peterne na- 
« tum in Eboracenſi Crvitate : That Conſtautine, who 
©being the. tirſt Chriſtian Emperour,' gave leave to 


© build Churches throughout the World, was Born at ' 


*Peterne inthe Citv of Torhk. By this they mean PBe- 

derne, a Colledge of Vicars there, ſometime ſerving 

the Quire, which ( as alſo Chriſtchurch) called in An- 

cient Charters Eccleſtr Sintte Trinitats. in Curia Re- 

gis, is verily thought to. have. been part of the [Imperial 

Palace in old time ; which ſeems, the mare probable by 

what Herodran writes, v1, That Severus the Empe- 

rour, and his eldeſt Son Antonines, fate at Tork about 

Private and Common affairs, and gave their Judgment 

(o) Hefod. in ordinary Cauſes (0), as in that of Czcr//z about re- 
Hiſt. 19-3 covery of Right of Poſſeſſion ; The Reſcript or Law of 
(p) C.de Rei Which matter RO day preſerved in the Code ( p ), 
vindicate whereon the Learned Cuzac:zus of Great Br/tainhath 
(n) Seld. Ana- Made very remarkable Obſervations (4g). This was 
e&. Angl.Brit. that Septimins Severus, Emperour of Rome, and Ma- 
ub. 1+caP- 7+ ſter of the Worid, who in this Ile breathed his laſt, and 
who, when he ſaw there was nothing to be expeted 

but Death, called for. the T/rz wherein he had ap- 

(r) Offilegium, Pointed his Aſhes (_ after the O/i/2g/um (7) ſhould be 
or the gleaning put, and moor it very exatly, Thon ſhalt hold Coy 
ons he) the Man whom the World conld not contain (5). 
Hilt.Rom.l.;c. No Wonder then, that this City of ſo great Renown 
and Antiquity, was adorned with an Archiepiſcopal 

| Seat above a Thouſand years ſince, as aforeſaid; yet jt 

never had thoſe high Priviledges or Prerogatives which 

were,and arc pecylar to the Archiepiſcopal See of Can- 

terbury, whereof the Power ( next under the Crown) 

of 


'va 


"3 
v4 


Primatis fedit Epiſcopus LONDONIENSITS, quia 
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of c onvening Councils and Synods is/not' the leaſt. Gey- 
vaſins in'his Chronicle-de Tempore 'H. 2; tells us, That 
RICHARDUS CANTUARIENSIHS Arthi- 
POIS totius ANGLIEZ Primas © Apiſtolice Se- 
{ts Legatur, CorvocatoGlero ANG L 1 AM, celebravt 
Concilium in Eccleſis Beati PETRILad WEST MO: 
NASTERTU M 15.4a/, Juniy Dominic dute Aſcen- 
fionem Dot#ini An. 175 «!-Jn hoc Concrlis ad dexiram 


enter Epiſcopos CANTUARIENSIS Eccleſee 
Sufrazaneos DECONATU S preminet dignitate : 
Atﬀferrftyinmiſedit Epiſropus VV INTONIENSTS, 
auit/C'A NTO RIS officio prate?/lit.” L026 
Th2 Church when Difdioceſan'd.by Death, Tranſla+ Guardians of 
tion or otherwiſe, 'or #447 viduata whillt the Biſhop is a 
employed about Tranſmarine Negotiations in the Ser- ; 
vice of the King:or Kingdom,” the Law takes care to 
provide it # Guardian quoar TuriſdeZronem- Spirituns 
lem, during ſuch vacancy of the See or remote abſence 
of the Biſhop, to whom Preſentations may be made,and. 
by whom inititutions, Admiſſions, '©c. may be given ; 
and this is that Ecclefiaſtical Officet, ' whether he be the 
Archbiſhop,or his Vicar General; or Deans and Chapters, 
in whomſnever the Office retides, hin we commonly 
call the Guardian of the Spiritualties. The Power 
end ſuriſdition of this Office in the Church is very 
Ancient, and was in uſe before the t-me of King Ed- 
wward the Firſt ; it doth ceafe and determine ſo ſoon as a 
new Biſhop is Confecrated tothat See that was vacant, 
or otherwiſe Trantilated, who needs no new Conſecrati- 
on. This Eccleſiaſtical Office is in being immediately up- 
on the vacancy of an Archiepiſcopal Sce,as well as when 
a Biſhoprick happens to be vacant... Be ide the Preſenta- 
tions, Admiſſions, Inſtitutions, So. : aforeſaid, that this 
Officer is legally qualifizd for, he may alſo by force of 
the Att of Parliament mad? in the Five and twentieth 
year of King Henry the Eighth, grant Licenſes , Diſ- 
pen(ations, Faculties, &c. which together with ſich 
Inſfiruments, Reſcripts,cand other VVritings-as may be 
| granted 


Ro — 
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granted by virtue of the ſaid Statute,may be had,made, 
done,and granted under the Name and Seal of the Guar- 
dian bu Sprritualties: Andin caſe he ſhall refuſe to 
give the ſame an effectual diſpatch, where by Law it may 
and ought to be granted, in every ſuch caſe the Lord 
Chancellor of Eng/and,or Lord Keeper of the Great Seal, 
n Petition and Complaint thereof to him:mage, may 
itlue his Majeſties, Writ diretedto ſuch Guardian of the 
Spiritualties, requiring him by virtue of the ſaid Writ, 
under a certain penalty therein hmited by the ſaid Lord 
Chancellor or Lord Keeper, to grant the ſame in due 
form of Law 5 otherwile/ (and. no. juſt and reaſonable 
cauſe ſhewed for.ſuch refuſal.) the ſaid penalty may be 
incurr'd to. his Majeſty, | and a: Commiſſion under the 
| Great Seal itlued to two ſuch Prelates or Spiritual per- 
fons as ſhall be nominated by his Majeſty, impowring 
them by virtue of the ſaid Act to grant ſuch Licenſes, 
9c. as were ſoretuſed to be granted by the Guardian, 
(Sc. as aforeſaid. 
cange dxftive, The firſt thing in order tothe Elef770n of a Biſhop, in 
#letlion, &c. the Vacancy of any Epiſcopal See, is ( and ever hath 
been ſince the time of King John )- the Royal Conge 
@ Eſttre, which being obtain'd, the Dean and Chapter 
procecds to Eleff;0u. It cannot legally be doubted, but 
that the conſent of the Dean is not only requiſite, but 
alſo neceſſary to the Ele:on of a Biſhop, as appears by 
an Ancient Conteſt above five hundred years lince, be- 
tween the Dean and Canons of Loxdon touching the 
EleQtion of Anſelme. Soon after King Stephen came to 
the Crown, he conven'd a Council at Weſtminſter, vo- 
Radulph, ds Catz ſunt ad Concilinm ( ſaies an Hiſtorian) W IL LI- 
— ELMUS DECANUS LUNDONLE, ſimul 
Sreph. 3. © & Canonici.Cum autem habertiur Trattatus de Concilio 
| Lundonienſis Ecclefiz tunc vacantis, nec in aliquens 
poſſent unanimiter convenire, receſſerunt a Decano Ca- 
nonicorum mull, citra con{cientiam ejus ANSELMUM 
Abbatem in Epilcopum Eligentes. Cononici vero, quos 
Decanus habebat _ in Menſa diebus ſivguls, Af- 
pellavernnt, nec Reewu occurrerunt offenſam. Canonici 
guidem 
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quidem alii, quia quod feceraitt, tam Regi quam toto 
Concilio vide batur iniquum, Regis indignationem plu- 
rimam meruerunt,quorum aliqut bonts ſuts " anger unt. 
The Pope afterwards; having on this occation a folemn 
Conference with his, Cardinals,  Atherricus ' Hoftrenfis 
Epiſcopus, quod ſequitur pronunciavit in Publicumn, 

10tam Eletio Canonicorum Lundonienfium titra 
conlcientiam & Aſſenſum Decani fat? fuit, cuns eft 
Officium it, Eligendo-Patore ſuo de jure primam wo- 
cem habere, Nos eam-auftoritate-beit i Petri devoca- 
mus in irritum, Sothat according to this Anaent Pre- 
ſidefit, the Eleion of a Biſhop may not be without the 
conſent of the Dean ; yet this we find upon Record nigh 
as Ancient as the former ; That where at preſent there 
was no Dean, there the Fleion. of the Biſhop hath 
been by the Canons alone, Canonici Saresbirienſes De- 


canym non habentes ad praſens, a Rege prius impetrata uy a, xg. 
Licentia, Fratrem ſuum © Concanonicum Herebertum &. 1. 


Cantuarienſem Archidiaconum, Alſenſu Communt ſolem- 
niter in Epiſcopum Elegerunt, Eletionem fattam in 
Publico recitavit Walterus Pr eceiitor ; Eletioni fas 
prebuit Rex Aſenſum, quam & Hubertus Cantuarienſis 
Archtepiſcopus Auttoritate propria Confirmavit, &c. 
Conſonant to which method is the Act of Parkament 
made in the 25 of H.8. whereby it is Ena&ted, That on 
the vacancy of every Biſhoprick, his Majefty ſhould iſſue 
out his Writ of Conge d' Eſtre to the Dean and Chapter 
of the, Church ſo vacant, enabling them to proceed to 
Eleion of another Biſhop ; which EleQtion being re- 
turned by the ſaid Deav and Chaprer,and ratified by the 
Royal Aiſent, his Majeſty ſhould. ifſte our lis Writ to 
the Metropolitan to proceed to the Confirmation of the 
party Eleted, and taking to-himſelf rwo other Biſhops 
at leaſt, to proceed to Conſecration, in caſe he had 
=_ «44h been Confecrated Biſhop of ſome other 
urch. 


| The place of Conſecration of Biſhops was anciently at conſecration 


Canterbury, as the Mother-Church not only of that 


Province, but of all England; for when in the dow of 
| . I, 
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R. t. An. 1192. a Biſhop of Worceſter Ele&t was to be 
Conſecrated, \and Weſtminſter the place deſign'd for 
that ſolemnity according tro the Popes Command,it was 
oppoſed by the Prior, and Covent of Chr:ſt-church in 
Canterbury, and at a time when the Archbiſhop thereof 
( whoſe preſence could not but have ſtrengrhned that 
oppoſition )- was abſent ; yet the ſaid Prior inſiſting on 
the Priviledges and Cuſtomes of the Church of Canter- 
tury, oppoſed the ſaid place of Conſecration, as appears 
by his Letter to the Biſhop of Z/y,” the Popes Legate, 
and other Biſhops of that Province, in hec verba, Re- 
verendis in Chriſto Dominis & Fratribus VV.Det gra- 
14.3 Helienſi Epiſcopo Apoſtolice ſedrs Legato, Domini 
Regis Cancelluyio, cateriſque Epiſcopts Cantuarienſis 
Eccleſie Suffraganeis, O. Prior &© Conventus Eccleſiz 
Chriſti Cantuariz ſulutem ab Autfore ſalutis. Noverit 


Chron. Geruaſ. Santtitas veſtra, Nos ad ſedem Apoſtolicam appellaſſe, 
deTemp-R. 1. ze VVigornienſis Eleftus alias quam in Eccleſua Cantuy 


aricnſi, /icut morts eſt, Conſecretur, &9 ne quis veſtrum, 
qui indemnitati Eccleſie Cantuarienſis vinculo Profeſ- 
Jents propideve tenem:ni,alias quam in eadem Eccleſus 
ejus Conſecationi intereſſe preſumat, And ata Synod 
held at Weſtminfer under 'P. Honorius 2. in the Reign 
of H, r. An. 1126. it was Ordained, That at the Con- 
ſecration of Biſhops nothing ſhould by way of Offerings 
be exacted or by Gree required, 'Statuimmus © Apoſfs- 
lica Anthoritate Decernimus, ut. in Conſecrationibus 
Epiſcoporum, 6c. nil omnino per violentiam,niſi ſpon- 
te oblatum fuerit, penitus exigatur. Simeon. Dunelm. 
Hiſt.de Gett.Reg. Ang. - The like you have Decreed at 
anothex-Synod held alſo at Weſtmyſter under P. Inno# 
in King. Stephens Reign, An. 1138. Apoſtolica 
tate Sancimus, ut in Conſecrationibus Ep:ſcopo- 
re guicguam ab Epiſcopo vel Miniſtris ejus ex1gas- 
Hiſt. Richard, Prior:s Haguſtald. de Geſt. Reg. 

Steph. / In the year 1123. which was in the Reign of 
H. 1. ay&he Council of Three hitz.dred Biſhops conven'd 
e, P. Calixtus 2. bing Preſident,it was Decreed, 

at no Biſhop ſhould be Conſecrated,unleſs he _ firſt 
anoni- 


Lo 
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Canonically Eleted. Nul/us iz Epiſcopum niſi Canomce 
Eleftum Conſecret, quod etſi preſumptum fuerit, & 
Conſecratus & Conſecrator abſque recuperations ſpe de- 
ponatur, dit, Sim. Dunelm. Hiſt. As that Canon was 
not in being, ſo the matter thereby ordained,in all pro- 
bability was far from being obſerved, when Plegmurn- 
dus Archbiſhop of Canterbury, whom P. Formoſus ho- 
noured with the Pall, 'Conſecrated no leſs than Seven 
Biſhops in one day, in the two and twentieth year of 
King Alured. Chron. Johan.Bromton, Abbatu Fornalen- 
ſis. When a Biſhop is Conſecrated, then may he Con- 
ſecrate, viz, Churches, Sc. and may Ordain Deacons, 
Sc." But it was long ſince provided by the Council of 
Lateran, under P. Alexander, That the Biſhop ſhould 
got confer Holy Orders on any that were not then, or 
ſpeedily to be _— with an Eccleſiaſtical Living, 
Epiſcopes, ſs aliquem ſine certo Titnlo, de quo Neceſſaria 
vite percipiat, in Diaconum vel Presbyterum Ordina- 
verit, tam diu ei neceſſaria ſubminifiret, donec et in 
aliqua Eccleſia Convenientia ſlipendia militie clericalss 
aſſienet, niſi tals forte, qui Ordinatur, extiterit, qui 
ae Tus vel paterna hereditate ſubſidium vite off has 
bere. Can. 9. And as touching the Biſhops Conſecra- 
ting of Churches, it being vulgarly ſuppoſed that there 
is a conſiderable piece of Superſtition therein, it cannot 
but be ſeaſonable here to enquire whether ſo or ao, or 
whether the Conſecration of Churches be not-truly Pri- 
mitive, according to the Judgment of the Learned 
Dr, Heylin. To which purpoſe you have here his very 
words, viz. The place of Publick Worſhip s called 
generally (according to the ſtyle of the Ancient Fathers ) 
by the name of the Church : For Conſecrating or ſettin 
apart whereof to IRS uſes, I find ( Ton he ) 7, 
great Authority in the Primitive times, as will ſnffict- 
ently free it from the guilt of Popery : Witneſs the Te- 
ftimony which Pope Pius grves of hu Siſter Eutorepia 
in an Epiſtle to JultusViennenſis, An.1 58.07 thereabouts, 
for ſetting apart her own Houſe for the uſe and ſervice 
of - the- Church : Witneſs the Teftimony which Me- 
C taphraſtes 
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taphraſtes gives of Felix the Firſt, touching his Con- 
ſecrating ' the Houſe of Cicilia, about the year 272. 
And that which Damaſus gives unto Marcellinus, who 
ſucceeded Felix, for Conſecrating the Houſe of Lucinia 
for Religious uſes : Witneſs the famous Conſecration of 
ihe Temple of the Holy Martyrs in Jeruſalem, Founded 
by Conitantine the Great, at which. atmoſt all the Bi- 

ops in the Eaſtern parts were ſummoned and called 
together by the Emperours Writ : aud finally ( not to 
deſcend to the following Times ) witneſs the $gth Sey- 
mon of St. Ambroſe, entituled De Dedicatione Baſilicz, 
Preached at the Dedication of a Church built by Vita- 
kanus and Maianus, and the Invitation of Paulinus, 
another Biſhop of that Age, made by Sulpitius Severus 
hu eſpecial Friend, Ad Baſilicam que prorexerat, in 
Nomine Domini conſummabitur, Dedicandum, to be 
preſent at the Dedication of a Church of ha Foundati- 
ou, Heyl.Cyprian. Ang]. p.12. 

The Decree of Faith made by the Council of Trext, 
was attended with no leſs than Eight Anathematiſms ; 
the firſt whereof was againſt- him that ſhall fay, That 
there is no viſible Prieſthood in the New Teſtament, nor 
any power to Conſecrate, &c. For in the beginning of 
that Decree it is affirmed, That there is a vilible and 
external Prieſthood, in which Power is given, by Di- 
vine Inſtitution, to Conſecrate the Encharift, &c. In 
which Decree the Synod doth alſo condemn thoſe who 
fay all Chriſtians are Prieſts, or have equal Spiritual 
power, which is nothing but to confound the Eccleſiaſti- 
cal Hierarchy, which is in an Order, as an Army of 
Souldiers; To which Hzerarchicat Order do belong 
eſpecially —— who are ſaperiour to Priefts. There- 
fore one of the ſaid Anathematiſms did reach thoſe who 
ſay, that there is not an Hierarchy inſtituted in the 
Catholick Church, by Divine Ordination, conſiſting of 
Biſhops, Prieſts, and Miniſters. The Hiſtorian of the 
aforeſaid Council of Trent tells us, That the Sixth of 
the faid Eight Anathematiſms was much noted in 
@ermany, in which an Article of Faith was mn of 

zerar= 
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Hierarchy; which word and ſignification thereof (ſays 
he) is Alien,not to ſay contrary to the Holy Scripiures ; 
and though it was ſomewhat Anciently invented, yet 


the Author is not known ; and in caſ: he were, yet\ ſays 


he) he is an Hyperbolical Writer, not imitated in the 

uſe of that word by any of the Ancients : and followin 
the ſtyle of the Primitive Church, it ought ( ſays bed 
to be named not "—_ but Hierodiaconta, or Hie- 
rodoulia. But Thomas Paſſius, a Canon of Valentia, 
faid in that Council, That all doubt made of the Eccle- 
fiaſtical Hierarchy, did procced from groſs ignorance 
of Antiquity ; it being a thing Notorious, that in the 
Church the people haye alway been governed by the 
Clergy, and in the Clergy the Inferiours by the Supe- 
riours, until all be reduced unto one Univerſal Rettor, 
which is the Pope of Rome ; and that it was plain that 
the Hierarchy conſiſteth in the Eccleſiaſtical Orders, 
which is nothing but an holy Order of Superiours and 
Inferiours. But Francs Forrier, a Dominical of Por- 
tugal, at the ſame time ſaid, That Hierarchy conſiſteth 
in 7ur:[diftion, and the Council of Nice place.h it in 
that, when it ſpeaketh of the Biſhop of Rome, Alexan- 
aria, and Antzoch, and therefore the handling of Hze- 
rarchy not tobe joyned with that of Order. Others 
were of a Third opinion, viz. That Hierarchy was a 
mixture of both, vs. of Order and JuriſditFion alſo. 
Thus was that Learned Council divided in this high 
point of Hierarchy, that though they all agreed the 
thing, yet they could not agree wherein to fix it, whe- 
ther in Order, or in FuriſdifFion, or in both, Not- 
withſtanding it is generally agreed, That the Hierar- 
+ of the Earholick Church is proved by the Teſtimony 
all Antiquity, and by the continual uſe of the Church, 
and that it conſiſteth of Prelates and Miniſters, who are 
Ordained by — in whom reſides the power of 
Confecr ation, which may be a ſufficient warrant for this 
digreſſion. V Vhich Confecration, as it refers to Perſons, 
isdone per impoſitionem manunm, except as to Virgins ; 
for they alſo by thePonr:fical Law are Conſecr able Crea- 
C 2 tures, 
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tures, though they be Fooliſh Virgins,yea, though they 
be Pollutcd Virgins, provided it be not per ſpontaneam 
£5 voluntariam pollutionem, and there be but putativa 
Virginitas in the caſe ; and ſhall have not only Laureo- 
lam Virginitats, but alſo Velum Conſecration:s, as the 
call it, G retan. in Sum, V. _ conſecrat. © Leſſ. pA 
uſt. © Tur. lib, 4.c.2, Dub. 16. Balii DD, But 
where the Conſecration rcters to Things, as Churches, 
Chappels, Bells, and other things of the like ſound, 
there 1t is done pey preces together with other Conſe- 
cration- ceremonies, the Epiſcopal Order therein con- 
curring : ſo likewiſe the Conſecration of Virgins is per 
preces, together with other Ceremonies uſed in the 
Conſecration of Virgins, Cujus Signum eſt, quod in Pon- 
tificali Romano, ubi de hac I agitur, non 
dicatur roganda de aliqua contaminatione, ſed de vita, 
conſcientia, & carns integritate, ut notat Cajetanus, 
Leſſ. ubi ſup. | 
That which 1s next in view, is ſome proſpe&t of 
Deans aud Chapters; there were it ſeems in former 
times certain Deaxs, who uſurped an-Authority beyond 
their Dignity or FunGtion, and took upon them to-ex- 
erciſe Epiſcopal Juriſdiction. Theſe were condem'd in 
a Council at Lateran under Pope Alexander, by the 
fifth Canon of that Council in theſe words, vis. Quo- 
niam quidam in quibuſdam partibus ſub pretio flatu- 
untur , qui Decani vocantur, pra certa pecunie 
quantitate Epiſcopalem Juriſdittionem exercent, pre- 
ſenti Decreto ſlatuirmus, ut qui de cetero id preſum- 
p(erit, Officio ſuo privetur, & Epiſcopus conferendi hoc 
officium poteſtatem amittat. Chron, Gervaſ, de Temp. 
H. 2. Anciently likewiſe there were certain Deans, 
which were called Decanz Chriſtianitatis; one of which 
kind appears in an Ancient Record nigh Four hundred 
years ſince, relating to the Priviledges of the Priory of 
St, Auſtins, wherein the words to this preſent purpoſe 


Jic ſe habent, viz. Super Privitegiis Innocentii Pape 4. 


hic ſuperius ad mandatum conſervatorum,ut pretattum 
eft, pnblicatis, Thomas Prior Ecclefie Chriſti Cant. 
Guydo. 
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Guydo Prior S.Gregorii, © Thomas Decanus Chriſti- 
anitatis, ejuſdem Cruitatis eadem Privilegta Saſpexife 
ad certitudinem futurorum teſtati ſunt. Chron. W.Thorn. 
de Temp. E4. 1. An.1293, Heretofore alſo Priors have 
been called Deays ; ſo we find Ceo/nothus or Chelnothus 
(ia the time of King Ethelred and his Brother Alured) 
Dean of Canterbury to have been called, Poſtea Ceol- 
nothus Cantuarienſis Eccleſis Decanus, Sc, ubi cum 
Decanus eſſct, quem nos Priorem V0-:4mus, non modicum 
videre ſolebat Conventum, And again, Egelnothum, 
alias Ceolnothum, ejuſdemw Eccleſue Chriſti Decanum, 
vel Pr epoſitum ſuum Decanum vocabant, quem nos poſt 
adventum Lantranci Priorem appelamus. Gervaſ. . AC. 
Pontif. Cant. And where we meet with the word Des» 
cania, as in the Hiſtory of Ranulphus Biſhop of Dur- 
ham in the Congueronuys time, written by  $:meon the 
Monk, Deconatas is thereby intended, it being the Ec- 
cleſiaſtical Dignity of him, quz, :# Majors Eccleſia,denis 
ad minus Canonicis ſive Prebendarits ( ut vocant ). ſub 
Epiſcopo preeſt ; but the DECANUS CHRISTIANE 
T.a71s atoreſaid,fo called per Antiquiores Anglos,is ſe- 
cundum recentiores DECANUS RURALTS ue 
Exteri ARCHTPRESBITERUM VICANT MM wo- 
cant. De que de rbano vid. Duaren. de Sacy. Eccl. 
miniſt, s benef1:b.1.cap,8, A probable conjecture why 
anciently he might be called —_ Chriſtianitatis, 
we may ( ut mihi videtur ) have from Mr. Selden,. i 
Notis ad EADMER UM, pag. 208. Chriſtzanitas 
(fays he) & ea que ad Chriſtianitatem pertinent, pa/ſine 
apud Eadmerum atque alios i1/ius evi Scriptores, funs 
ttonem Epiſcopalem, atque Fort [cri attionem {9 ad- 
miniftrationem, ſeu Officium Ep:ſcopale, ut uſitatius 
appellatur, denotant. Flinc apud nos, Fora ſacra, 
utbus, ;ure nempe communi ſubnix:s, aut Epiſcopi pre- 
unt, aut it qui eo nomine Epiſcopos, utpote quos prove» - 
care licet, ſuſcipiunt, Curie Chriſtianitatis et;ammum 
vocitantur. Glollar, Hiſt. Angl. Antiq. ver. Chriſtiani- 
tas. ----.vid. plura in Crbis Gantuar, Antiq. pag. 362, 
363. 46: de Decano- Chriſtianitatis. But the _ 
re. 


18 


T be Introdufion. - 


Archidtait1ss 


here ſpecially meant and intended;are only ſuch as with 
the Chapters, according to the ancient and genuine uſe 
thereot, are as Senatus Epiſcop: to aſſiſt the Biſhop in 
his Juriſdiction. Cathedral Churches being the firit 
Monuments of Chriſtianity in England. So Dr. Hacket 
in Parliament, 1640. © 

The Office and Eccleſiaſtical Dignity of Archdeacons, 
which you next meet with in this Abridgment, is of 
very great Antiquity. There was a ſharp Contelt above 
Five hundred years ſince, in the time of King H. 2. be- 
tween the Archdeacons and the Priors of Wincheſter 
and Ely, touching the Preſentation of their Biſhops 
Elect unto the Merropolitan in order to their Conſecra- 
tion, wherein by the Interlocutory of the ſaid Metropo- 
litan the Priors had the Victory. Hora congrua Conſe- 
crations inſtante R.V Vintonienſfis & R. Elyenſis Archi- 
diacont, cum Officiales Epiſcoporum dicantur, ad ſuum 
{peftare contendebant Of um EleFtiones, Sc, preſens 
tare Metropolitano : W, V Vintonienſfis & S. Elyenſis 
Priores in contrarium ſentiebant : quam enim in Eccles 
fs Cathearalibus, ubi Canonict doom mancipantur 
obſequis, Decani /ibi vindicant dignitatem : hanc ff 
Monachorum Conventus in Epiſcopal; ſede premineat, 
febi jure poſſunt vendjcare Priores, Sed ut omns in po« 
ſterum amputetur occaſio Litigandi, de Interlocutoria 
Metropolitani|[ententia, &c, VVintonienſis &S Elyen- 
fis Elefti, ad Priorum ſuorum preſentationem vecepti, 
ad Priorum ſaorum poſtulationem p_—_ Conſecratt 
ſunt. —Radulph. de Diceto Imag. HiiF, By the 
25th Canon of the Council of ZLateran under Pope 
Alexander it was Ordained, That an Archdeacon in his 
Viſitation ſhould not exceed the number of Five or Se- 
ven Horſemen for his Retinne. Chron,Geruaſ.de Temp, 

H.2. And asto the Viſitation-Articles, every Bi 
and Archdeacon heretofore framed a Model thereof for 
themſelves ; but at the Convocation in the year 1640. a 
body thereof was compoſed for the publick uſe of all 
ſuch as exerciſed Eccleſiaſtical Juriſdiction. And by the 
forefaid Canon of the Council of Lateran, it was _ 
tner 
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ther Ordained, That no Archdeacon in his Viſitation 
ſhould preſume to exact from the Clergy more than-was 
juſtly due, Archidiacont autem ſive Decant nullas ex- 
aftiones in Presbyteros ſeu Clericos exercere preſu- 
mant. Notwithſtanding what toleration the Law al- 
lows as to Archbiſhops, Biſhops, Archdeacons, Ec. as to 
the number of their Retinue in their Viſitations ; yet 
therein reſpe is ever to be had to the condition of the 
Churches, Perſons, and Places Viſited, as may plainl 
appear by the exprefs words of the Canon aforeſaid, 
viz, Sane quod de numero evettonts ſecundum toleran- 
tiam dium eſt, in illis Locis poterit obſervari, in qui- 
bus ampliores ſunt redditus © Ecelefraſtice facultates. 
In payperibus autem Locu tantam volumns teners mens. 
ſuram, ut ex acceſſu majorum minores non debtant gra- 
vari; ne ſub tali indulgentia 111i qui pancioribus Equie 
uti ſolebant haftenus, plurium foi credaxt potefiatenm 
indultam, So that no Archdeacon or other having 
Right of Viſitation, ought by what the Law allows 
them in that caſe, to exerciſe their power in this matter, 
beyond what the condition of rhe place Viſited will 
reaſonably admit. 

In all Viſitations of Parochial Churches, made by Bi- Procur ations... 
ſhops and Archdeacons,the Law hath provided that the 
Charge thereof ſhould be anſwered by the Procura-- 
tions then due and payable by the Tnferiour Clergy, 
wherein Cuſtom as to the. Quantam ſhall prevails bus 
the undue Demands and ſupernumerary 'Attendants of 
Viſitors have Anciently, as well as in Later times, given- 
the occaſion of frequent Conteſts and Complaints : Foy 
prevention whereof it was Ordained by the 25th Canor- 
of the Council of Lateran under Pope xander , 
circa An. 1179. in hec verba, viz. Cum quidam Fra-- 
trum © proeprans noſtrorum ita graves inProcura-- 
tionibus ſubditis ſus exiſtunt, ut pro hujuſmodi cauſa: 
interdum ipſa Eccleſiaſtica Ornamenta fubdite- compel-- 
Lantur exponere, © longi tempors vittun brevs hoy - 
conſumat. Quocirca Fitolmns, uot Archiepiſcops 


Parochias Viſtantes, pro diverſitate Provinciarum& 
facul>- 
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facultatibus Ecclefiarum 40 vel 50evettions Nume- 
rum, Epiſcopi 20 vel 3o, Cardinalcs wero 20 wel 25 
uequaquam excedunt. Archidiaconi vero Quingque aut 
Septem, Decani Gonſtitutz ſub Epiſcopis, Duobus Equis 
contents exiftant. Prohibemus etiam , ne ſubditos 
ſuos talliis & exationibusEpiſcopi gravare preſumant. 
Archidiaconi autem, five Decani nullas exattiones, wel 
tallias in Presbyteros, ſeu Clericos exercere preſumant. 
vid.Chron.Gervaſ.de Temp. H.2.col.1455.can.25.where-' 
by it is evident, that theſe Procuratons ought to be fo 
moderated by the Biſhops, as that they may not become 
a burthen or grievance to the Clergy. The lawfulneſs 
of theſe Epiicopal and Archidiaconal Rights of Pro- 
curations are not to be called into queſtion at this day ; 
for.in all the Eſtabliſhments and Ordinations' of Vica- 
rages upon. the Ancient Appropriations of Churches, 
you ſhall find theſe Procurations excepted, and reſerved 
in ſlatu Quo: as appears by theſe of Feverſbam and 
Middleton, when by William the Gonquerour they were 
Appropriated to the Abbey of St. Auſtins ; as alſoby 
theſe: of Wivelsberg, Stone, and Brocland in Kent, 
when they were Appropriated to the ſame Abbey by 
the Charter of King E4. 3. and in that of the Pariſh of 
Stone aforeſaid, Pentecoſials by name are reſerved, in 
theſe words, N:hilominus ſobvet Procurationem debi- 
tam Archidiacono Cantuarienſi V:ſtauti, 9 expenſas 
pro Pentecoſtalibus faciendis. ==— vid. Chron. W. 
Thorne, Appropria. Eccleſ. col, 208g. Hiſt. Angl. 
What Procurations the Archbiſhop of Meſſena, ns 
arrived-in England as the Popes Legate in the year 
12641; \exacted and: extorted from the Biſhops and Ab- 
bots with great violence in the Reign of King H.3. you 
may findin Matthew Paris. But by the fourth Canon 
of the Council at Rome under Pope Alex, 3. An. 1180. 
it was Ordained, That Biſhops and Archbiſhops in their 
Viſitations ſhould not overcharge the Church of their 
Boynds, with unnecellary charges and expences, ſpeci- 
ally the Churches that are poor. 


No 
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No ſoonerkad Princes in Ancient times aſſign'd and Piociſar Chaxe 
limited certain Matters and Cauſes controverial to the 


cognizance of Biſhops, and to that end dignified the 
Epiſcopal Order with an Eccleſiaſtical Juriſdiction; but 


. the multi ielty and emergency of ſuch affairs requir'd, 
atc 


for the di and management thereof, the aſſiſtance 
of ſuch ſubordinate Ordinaries, as being experienc'd in 
the Laws adapted to the nature of ſuch Cauſes, might 
rove a ſufficient Expedient to pom the avocation of 
biſhops , by reaſon of ſuch Litigious interpoſitions, 
from the d:\{charge of the more weighty Concerns of 
that Sacred Function, | Hence it is ſuppoſed, that the 
Eccleſiaſtical Office of Dioceſan Chancellors, Commiſſa- 
ries, and Officials —_— came into uſe and practice, 
the place.of their Seſlion anciently ſtyled the B:ſbops 
ConftPory. Among the many Learned clefediitr who 
have ſupplied that Eccleſiaſtical place, William Lind- 
wood (who finiſhed his induſtrious and uſeful work of 
the Provincial Conſtitutions about the year 1433.in the 
time of King Henry the Sixth) ſeems to be of the high- 
eſt Renown ; his. Education was in the Univerſity of 
Cambridge ,firlt Scholar of Goyvil, then Fellow of Pem- 
broke-hall ; his younger years he employed in the ſtudy 
of the Imperial and Canon Laws; afterwards became 
Keeper of the Privy Seal unto King Hexry the Fifth, 
by whom he was honoured with an Embaſſie to the 
rowns of Spain and Portugal. Afﬀter rhe Kings death 
he reaſſum'd his Officials place of Canterbpry, and then 
colleted the Conſtitutions of the Fourteen later Arch- 
biſhops of Camterbury, from Stephen Langton unto 
Henry Chichley, unto whom he dedicated that highl 
to. be eſteemed Work, his Gloſs thereon, being in it ſelf 
as a Canonical Magazine, or the Key which opens the 
Magazine of the whole Canon Law. It was Printed at 
Pars, An. i505. at the coſt and charges of William 
Bretton Merchant of London, reviſed by the care of 
Wolfang us ago, and Prefaced unto by Jodocus 
Badins. This Famous Lindwood was afterwards made 
Biſhop of St. Davids, Ge 
| D By 
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pacem' &© concordiam. operari cum Secu 


By the Grant of Willizm the Conquerou# the Biſhops 
originally hat an entire Juriſdiction to Judge all Cauſes 
refating to Religion, for before that time the Sheriff 
and Bilkop kept their Coutt together. He granted alſo 


to the Clergy Tithes of Calves, Colts, Lambs, Woods, ' 


Mills,fSc. So thar before'the Congueſt there were no fuch 
Coarts in England as we now call Contrs Eccle/caſtical 
or Spiritual, for Anciently the Biſhops fate in Judgment 
together with the Secular Judges and Sheriffs on the 
fame Tribunal, yy about Eaſter and Michalmaſs ; 
which appears - wy elden in his Notes on Eadmeras, 
pag. 167, as alſo by the Laws of King A: helftang, De- 
bent Epiſtopi cum Seculi Juditibus pntereſſe Whiciis, 
ne permittant /{ poſſint, ut illine 67, Ju pravitatum 
ermina pullulayerint ; & Sacerdotibus pertinet in 
6 Dioceſi, at ad reftum ſedulo quemcungue juvent, 
nec patiantur \ſi poſſint, ut Chriſtianus 4119164 alti no- 
ceat, f5c, *Chron.' Fo. Bromton.” de Leg, Xthelſt. Reg. 
Andin the Preamble to the Laws of that King you will 
find theſe words, vis. Debet' etiam «x us ſedulo 
oncor. ' cnn fi Tudicibus. 

Yea, lotg (after the Conqueſt, 'in the” Reign of H. 2, 
An. 1 164, by tis Laws made at Cl2rerdov the Biſhops 
might intereſt themfelves withthe Kin vocular] udges, 
where the-matter in Judgment extended not to'diminu» 
tion of Members, 'or were Capogt | Att. tiþq. Corigre- 
rati fultt Pr xfules (6 Proceyes, Atiglicani, regu; apud 
Chirendonjain Rex igitur Henvicus B82, Then it fol- 
tows in-Lege undecimy, viz, Archiepiſcopi © Epiſcopi, 
&c, ſicut Barones coteri debent inieveſſ Tudiciss Cur 
ria Regs cum Baronibus, uſque pervematur in Judicio 


* ad diminatzonem Membroyrum,_vel ad', moritm. Not- 


withſtanding, af the fame'time the Biſhops Eccleſiaſtical 
Conrts, as a!ſo the Archdeacons Courts, were eſtabliſhed 
in this Kingdom, and further ratified and confirmed by 
theſe very Laws of King H. 2. made at Clarendon, as 
appears by the Tenth Law, and that immediately fore- 
going the Premiſſes, in hc verba, viz. Qui de Civi- 
tate, vel Caſtello, vel Burgo, vel dominico manerio 

| Domini 
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de aliquo delitfo Citatus fuerit, unde debeat ex Reſpon- 
dere, & ad Citationes eorum_noluerit ſatufacere, bene 
licet eum ſub Interdifto ponere, fed non debet, Oc. & 
exinde poterit Epiſcopus ipſum Accaſatum Ecclefraſtica 
Zuftitiacoercere. Chron. Gervaſ, de Temp. H. 2. In 
thoſe daies there was no occaſion for that juſt Complaint, 
which a Learned wa s a Modern Author obſeryes ) 
makes, viz.That Courts which ſhould tiftyibiite Peace, 
do themfetves prof 2 Duels, whilſt it s coated the 
part of a Refolite Judge to enlarge the Priviledge of 
his Court: Lord Bacon in his Advanc. of Learn.p.463. 
Aphor. 986. -----It was with more moderation exprefſed 
by him who ſaid, It was ſad; when Courts that are 
Tudger becorne Plainf andDefendants touching the 
Bounds of their Juriſdiction. ' In the firſt Parliament of 
King Edward the S;xth's Reign it was EnaQed, That 
all Proceſs out of the Eccleſiaſtical Courts ſhould from 
thenceforth be iſſued in the Kings Name only, and un- 
der the Kings Seal of Arms contrary tothe uſage of for- 
mer Times. Put this Statute being Repealed by Queen 
MfF:yy, and not Revived by Queen Elzabeth, the Bij- 
ſhops and their Chancellors, Commiſfaries, and Officials, 
have ever ſince exerciſed all manner of Ecclefiaftical Ju- 
riſdition in their own' Names, and under the diftin 
Seals of their feveral Offices * wely. * Allo by the 
Statute of 25 H.8.c. 19. it being Enacted, That allformer 
Canons and Conſtitutions, not contrary to.the Word of 
God, 'the Kings Prerogattye, or the Laws and Statutes 
of this Realm, ſhoul rogue in force, until they were 
review'd by Thirty two, Commiſſioners , to be ap 
pointed by the King,and that Review being never ma 
1n that Kings time, nor any thing done therein by King 
E4.6. (though he had alfo an Act of Parliament to the 
ſame effe@,) the ſaid Ancient Canans and Conſtitytions 
remain'd' in force as beforg they were ; . whereby. 
Cauſes'Teftamentary, Matrimonial, Tithes, Encontt- 
nency, Notorions Crimes of. Publick Scandal, Wifal'ab- 
ſence from Divine Service, Irreverence, 'and other Mil- 
D 2 demeanours 


S T.v ”, 
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| ebwecbes and 


Chappels. 


Pap. 169, 


demeanours in or relating to the Church,{Sc. not puniſh- 
able by the Temporal Laws of this Realm, were (ill 
reſerved unto the Eccleſiaſtical Courts, as a ſtanding 
Rule whereby. they were to proceed and. regulate the 
Exerciſe of their Juriſdiction. Y:4. Heyl ub: ſupr.p.2,;. 
Touching the Eccleſiaſtical Juriſdiction, and-what Mar- 
ters and Cauſes ſhould be cognizable in the Eccleſiaſtical 
Courts of Normandy in the Reign of King Richard the 
Firſt, upon. occaſion of a...Conteſt, znter Eccleſiam 
ROTHOMAGENSEMS. WILLIELMUM 
Filiuin RADUTLEFI, Steward of Normandy, it was 
nigh Five hundred years ſince finally Accorded, Pub- 
liſhed, © (;nter alia) Declared by all the Clergy, That 
all hy prewrung Breach of Faith (except in cale of Na- 
tional Leagues, )* all Controverſies relating to Dawrjss 
and Donations propter Nuptias(guoad Mobilia) ſhould 
be heard anddetermined in the: Eccleſiaſtical Court ; -tt 
was'then alſo ſo many hundred years ſince further Re- 


ſolved in hec verba,viz, Quod diſtributio eorum que in + 


Teſtamento.relinquuntur, auttoritate Eccleſie fiet, nec 
Decima pars. (ut olim ) ſubtrahetur :. It was likewiſe 
at the ſame. time and ſo long ſince farther Reſolved, 
That S: quz ſubitanea morte, vel quolibet alio Fortuito 
Caſu preoecupatus fuerit,. ut de rebus ſur diſponere non 
poſſit, Diſtr;butio Bonorum ejas Ecclefraſtica auttorita: 
e et, —— Radulph.de Diceto..Hiſt.de Temp., Rich, 
J.-. NT HRTS , TE 4% EB +14 
Of il the Churches in Great Br:tazy, that of Saint 
Pauls Loxdon is of the largeſt ſtructure, if not of the 
higheſt Antiquity : Some will have it in , Ancient times 
to have been the Temple of Dana, but the Ingenious 
Commentator oft Antonin prone though he will 
admit that D;ans was indeed worſhipped here inthe 
Roman times, and had Temples here alfo, yet he will 
not agree it other thanx Tradition to aſſert, That St: 
Pauls Church was wry Temple of Diana; and 
is free toconjeFture, that Mr. Se/Jex did but ſport his 
Wit, and was not in goodearneſt, when he imagined 
that Londoy might be called firſt Lh2» Dien, that is, 
the 
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the. Temple of D/ans (4);;The famemay!be\ſaickcorks. (-)Claril. Sed. 
cerning = Temple of 4pollo, on the Ruines of which} non.” _—_ 
the report is, St,;Peters at IWeſtminfter was founded(b).' Ang. cant.s. 
The. Antiquarywill-alio have.it,\Thatat Zork was B2/-\ op 
{outs Temple ; and. ienerw's:;Fenpler at Bath, anterigt, road 
that from lier the. Towa,was called Ger Pulkidous;rhar, 

is, the City of Palladian waters-(6).'Theythat witi:(c) Spatiane 
have the Church, of Rowe tobs Guput Eccleſi.truns, do f%+ 
aſcribe. it to Pope.Bonzface,; that he obtained it'vf the 

Emperour Focas, becauſe.the.Churelt of Corſtantinep/? 

writ her ſelf Primam:! annum Ea effariy,; This was 

ſo. Decreed.in the year 608. bya-Cotleil of):621- Biſhops 

ſub Auathemata, #, ). . At a-Synod held at Weſtminſter (4) Rad.de Di- 
under Pope Innocent 2. inthe Third year 'ob King Ste- —— 
phen An, D.titz33.06 way Necreed,, That reh 

ſhould; be, huilx without. Leave, finſt-obtainechfrom the 

Biſhop of the Dioceſs, Apoſto/ica authoritate:robybebO) 

mus, nequu ab(qne Lyicentsis bpiſcophſui Eecteffamivel  _ 
Oratorium conftituat(e). Bythe Fitth Law of Ina King /)niftni.Pri- 
of the Weſt S.rxous ne urch js'made 4 Sanctuary, /$p 95 Hienlbae 
quk ſit mor 145, Rexs, i$, ad. Eeeleſim tug tat; atiumbas grb, 
beat, Ya Re rettum-conſultt (t).: Atra Synbd (j)L5-reRs. 
held at Weſtminſter in the-Reign of -H. 2c: An. 1 1754/t 

was ordained then, no Judgments touching Bload-os 
Corporal puniſhment ſhould be given in -a Churchor 
Churchyard.; by,the Sixth.Cangn,made at that Synod, 
Seculares Caulas, in quibus de languinis &ffuſjone, wth de 
pena Corporal agituryin Ercleſis,uel in Ceamiterits agi> 
tari ſub mterminatione anathematis prohibemus (g)By (g)Chron.Ga- - 
the Fifth Canon made at a Synod held in London during v4-de Tempe. 
the Reign: of: Edmond, Father, of Edwin:and- Edgar, * * 
who ſucceeded' #rbelſtan, at whichiSynod were preſent 
Odo and Walſtn Archbiſhops, proviſion was for theJRe- 
airing of Churches, viz. "Tt. omns Eprſcopus reficiat 
ez domos in ſuo proprio, & Regem ammoneat, ut omnes 
aevtels Dot ſent bene parate D). The like you have in G2 Chron: Ze. 


the gz Law of King Kuxute,. LL. Zdm oy 


La d vefeftionem Ecclefie | 
debet nn aps ſecundum | poab 2 een (4): At (i)Idemde 
a General 


ouncit held at Rhemes under Pope Caljatus Legib Kanats 


> — 


= F br TmerodnBion; 


-— — AS mom - 


522 JiÞ'0 "© Sing. Haring ii Reign bf Ky. & Was Ordained; 
| That whoever invaded the poſſeſſions of the Church 
ſhould be: Anathematiz'd'; Cneverſue Eccleſiarum poſs 
© ſeſſiones, que Liberalitate Repay J! hyp: Li _ 
vin, Prencipum conceſſs ſant,' incon fſas' in oire re 
inwiolatas.efſe deceraimius; © Qued ft oy ofaloptr 
alit-invaſertt, | Anathenat6 yerpetno f Tat? And by 
the Sixth Law-of {ns aforeſaid, if I ny man fough fought if 
the Church;:he ſhould Forfett* Six-0 joondy; ard quis 11s 
Eccleſia Gap vet 24 oli. dmender:? 4 though it 
be now wpon as E047! for's pb to demand 
his Funeral teaſers 'the deceafed is cat- 
_riedoutof his Pariſh to be buried-in another, ſoit was 
long fince pewter pa by the Laws of Ki og, Kanate, te 
= Si Corpus aliguod 2 ſua Parethis eratty i Pi a 
a tamen' Sepultary Gus Juve In row Eel 
-_ rtimebrit.. 
other Officers relating to the Church, thoſe 
of Churchwaxdens, Queſimen, and S;demerxare not to be 
 omitted.;- for althou they may be ſome of the Lower 
, Form, yet they are of neceſſary uſe, and ſuch as without 
) whoſe care many diforders'in'the Church may paſs uns 
punithed, 'as well as the concerns 'thereof much reju- 
Hiced; for which end and 'reaſon the Law will have 
them to be a Corporation, qualifies them to Sue, ſubjects 
y themto- Suits, and underſtands therh {in thenarure of 
Ecitefiaſtical Truſtees 'as Guardians vf the Moyeable 
Pogſleſſjonsof. the Church : Therefore! the Canons.have 
+1.” determined, as'to the qualification of the perſons Eligi- 
| \__ ble, the mannerisf their Choice; by whom, and' the 
_ time when, their Oath, Office,/DNuration, agd Gedbune | . 
when and before whom: it aſſi be made, and! how they 
ſhalbbe finally diſcharged, 
confolidatien. ** By reaſon of the great deſolation and ruine of many 
Churches and Pariſhes in the late Unnatural Wat in this 
' © Kingdom; and otherwiſe, it hath been mdged neceſſary 
topaſs arrAct of Parliament for th tle Uniting. of ceprai 
 - Churches'in:Citics add: Towthis Corporate: Notwi 
a ſtanding which; the'Pariſhes to remain Fn diftin®t as to 
FE Rates, 


ehurchwardens. © 
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ates, Taxes, Parochial Rights, Charges -and Dotiey 
4nd all other Privitedges, Liberniah, arid ReſpeRs what- 


foever; wherein'it is allo Enacted, That the Patrons of 


fuch Churches and Chappels ſounited,' ſhall Prefent 

Turns only to-that Church, hich ſhallivemain \abd" e 
Prefentatiue fromtrime to time, Kc; Provided, Thar 
Parrſhes having roo |. maintenance per Ar. 'mizy wot:be 
United. Alſothe Incumbents of ſuch united Pariſhes 
mu#t be Graduates tn ſome Vntiverſity. And the Owners 
of Impropriations may beflow and aunex- Maintenance 
to the Churthes where they lie, and ſettle utin Traft for 


the benefit of the furd Parſon 1ge or Viraragey without - 


avy Licenſe of Mortmain. It is there alfo farther En- 
itted, That if the ſettled Miintenance of ſuch Parſo« 
Hrage, Vicarage, Charthes, and Chappels ſo united, "Go. 
Nall Muy into. tothe full'ſamm'of' 160 lfjer An; ioheay 
and thdvenll thatges an#veprizts, that theis itt fball 
be lawful for the Payſon, Vicar, ahd Incumbent ef-the 
ſame, 'aud his Succeſſors, to take, receive, and purchaſe 
to him and hjs Succeffors, Lands, Tenemments, 'Rents, 
Tithes, and other Hereditaments, without ay Licenſe 
of Mortmain ; any Low/or Sfafute 40 +e! corre uot- 
withſtanding. The Churthes arid Pariftiesin London; 
which by that Act fince the Dreadful Fire are United, 
are theſe, vis. 'The Parifhes of Altiallowes Breadftreet 
and St, John Evangelift are united imto'vie Pariſh, and 
theThurch of the former to br the Parifh-Church of the 
Pariſbes fo'united. 1” 


united. 1 The Pariſhes of St, Albans Wood- 
ſtreet, aud St. Otaves Silverſtreet ave united into one 
Pariſh, and the Church of the former to be the Pariſh 
Church of the ſaid Pariſhes ſo united, The Pariſhes of 
S$?. Auſtins ad $.Faiths are united #uto one Pariſh,and 
the Church of the former to be the Pariſh Church of the 
[aid Pariſhes fo united. Thelike order to be obferved 
in all 'the raſt of the Pariſh Churches that are by that 


Ad united. 


Poſſeſſions, it ma 
that kind that ever was in the Chr;ff7ran World, was in 
the 


Touching DiLapidations of Ecdeſiaſtical Edifices and D7tildations.. 
4 well be prefamed, That the moſt of * 
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$4art; de Virt. 
& Statu Reli- 
gionis, lib. 1.c. 
28. nu. 18. 


the-time of; Dvoclefian's' Perſecution z which-moved 


Conſtantine, Son of Conſtantius Chlorxs, who began his 
Reign in the year of our Lord 310. to give command 
for the Re-edifying and Repairing the Temples of the 
Chriſtians ; which was not only. expeditely put in Exe- 
cution,' but many new Churches. were allo erected for 
the: Convention of the Chriſtians ; and Idol-Temples 
ſhut up, until J#/.anthe Apoſtate reſtored the Hea- 
theniſh Idolatry. It hath ever belonged to the care 
and: cognizance of. the Church, to make proviſion for 
the Repair of the D:/apidations of the Church.Thus Je- 
hoiada made it his butineſs to repair the Diaedations 
of the Temple : But although Controverſies hence ari- 
ſing, and incident to this matter, are properly belong- 
ing.to Eccleſiaſtical cognizance, yet they are not on 
Eccleſiaſtical perions that are hereunto obliged ; for al. 
though they alone are to prevent and repair, .or make 
ſatisfaQion for what part of the Churches Dowry them- 
ſelves have ſuffered to be Dilapidated, whilſt in their 
own poſſeſſion; yet as to the Church it ſelf, and the 
Incidents thereof, others as well as Eccleſiaſticks are 
obliged to the: Repairs thereof; for the Sieeple with 
the Body of the Church, and and all Chappels lying in 
Common thereunto, are to be Repaired by the Joynt 
coſt of the Pariſhioners; and ſuch Private Pn 
as wherein particular perſons claim a propriety of Seat 
and Sepulture, are to be Repaired at their own charge ; 
but the Chancel is to be kept in Repair at the Parſons 
colt: yet in all theſe reſpeCt is chiefly to,be had to the 
Cuſiome of the Place time out of mind, for that ſhall 
rule the Premiſles, and will gofar to determine, whe- 
ther the Fences of the Church-yard are. to be made and 
repaired at the charge of the Parſon ( who may. have 
the ground thereot as part of his Glebe ) or at.the 
charge of the Pariſhioners, or of ſuch perſons whoſe 
Land ſurrounds or abutts on the ſame. IWuares faies, 
That for the better prevention of D:/ap:dations,there 
was Anciently a Cuſtome in ſome places, -That fome 
part of the Tithes ſhould not be paid to the Clerk, 
| or 
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or applied to the party Beneficed, but ſhould be reſerved 
for the uſe of the Fabrick of the Church, to repair the 
ſame, and for the uſe of the Poor; and were not pro- 
perly due to any particular Clerk, ut 1 ejus dominium 
iransferantur, but to the Church ; not the material 
Temple, but to the Church, that is, the Clergy for the 
uſe of the Temple. The Executors or Adminiſtrators 
of a Dilapidator ſtand charged in the Eccleſiaſtical 
Court to the ſucceeding Incumbent to make good the 
Repairs; andif ſuch D:/apidator in his life-time ſhall 
_ a Deed of Gift to defeat the Succellor of the effect 
of his Suit, it is void," 13 E/:S. cap. ro. And the Suc- 
ceſlor Incumbent ſhall have like remedy in the Eccleſi- 
aſtical Court againſt ſuch Donee or Grantee, as he 
might have had againſt the D:/apidators Executor or 
Adminiſtrator. Alſo by 14 Els. cap. 11. it is pro- 
vided, That all the Moneys -received for Dilapidati. 
ons, ſhall within Two years be employed upon the 
Buildings, for which they were paid, on pain of for- 
feit of ſo much to the King as 1ſhall not be fo em- 
ployed. | 


When a Church becomes Litig:ous, and doubt ariſes Patrons and 
touching the right of Patronage or Preſentation, in *#9"<* 


that caſe the Law hath provided an Expedient for the 
Ordinary, whereby his being a Diſturber, in caſe he 
Collate or Preſent, isprevented; to which end, andin 
ſach caſe the Law directs him to award the Jure Patro- 
natus ; wherein the Praftice with us at this day an- 
ſwers to the pretence of all perſons quorum intereſt, with 
more exaQtneſs and general ſatisfaction, than was anci- 
ently practicable according to the Canons and Conſti- 
tutions of old, as appears by the defect ( in this mat- 
ter ) of the Seventeenth Canon of the Council at 
Rome, An. 1180. which is only to this effet, viz. If 
4 queſtion ariſe concerning Preſentations of divers 
perſons to one Church, or concerning the Gift of Pas 
tronage, if the foreſaid Queſtion be not decided within 
the ſpace of Three months, the Biſhop ſhall place = wo 
E Churc 


go. . 
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| Church the perſon whom himſelf conceives moſt worthy, 


The Law takes notice of a twofold Jus Patronatus,the 
one C:vile, the other Canonicum : The former 1s that 

which is introduced by the Civil Law, and refers to a 
Lord or Patron in rcſpect of his Bondman made Free, 
and his Goods: the other, and which only is here in- 
tended, is, That which is inſtituted by the Church in 
thew of gratitude to him who either Founded, Built, or 
Endowed ſome Church ; for which reaſon the Biſhops 
granted them a certain Right in ſuch Churches, which 
15 commonly called 7s Patronatus, and that by the 
Canon Law underſtood as Honorificum, T/tile, © One- 
roſum. Honorificum, 1n regard of that obſequious Re- 
ſpect due from the Pariſh to the Patron, ſpecially in that 
the chiefeſt Seat in his Church is granted to him ; One- 
roſam , in that the Patron may lawfully. defend his 
Church , and prevent the Dilaptdations both of the 
Church, and of what ſhe is Endowed with according to 
the way and manner preſcribed in cap, F:l:z# 16. g. 7. 

It is alſo called Fas T/tzle, becauſe that if any time 
the Patron or any deſcending from him ſhall happen to 
fall intodecay, in ſuch caſe the faid Church is more ob- 
lig'd to ſupp y the neceſſities of him and his, than of 
any other Poor. c. Quecunque cum ſequent. For this 
reaſon alſo it is, and that others may be encouraged to 
the like Acts of Piety, the Church ( as a Mark of ſpe» 

cial grace and irens:, hath granted to ſuch Patrons the 
Jus Preſentandi, or a Right to Preſent fit perſons to 
the Benefice of ſuch Churches. This Right or Jus Pa- 
tronatrus did not belong to Patrons anciently or jure. 
antiquo, as appears by the Gloſs in cap. P:4 ments ; 
yet moſt certain it is, That this Right of Patronage 

was 7rs antiquiſſimum, as 1s evident by cap. Quoniam. 

de jure Patronat. And the Lateran Council calls it 

Poteſtatem, in qua Eccleſia huc uſque Patronos ſuſti« 

#47, 
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The preſent Incumbents, Parſons and Vicars, of Pons an 


Churches burnt in Loxdon by the late Dreadful Fire, 
and by A of Parliament not to be rebuilt, are by 
the ſaid AR not deprived of the Tithes, or other pro- 
fits formerly belonging to their reſpeive Churches ſo 
long as they ſhall atliit in ſerving the Cure, and other 
Offices belonging to their duty in the Pariſh-Church, 
whereunto their reſpective Pariſhes ſhall be united and 
annexed by the ſaid A, according to the direQion of 
the Ordinaty,Sc. Saving to the Kings Majeſty, his Heirs 
and | ——_—_g the Tenths and Firſt-Fruits of all ſich 
Pariſh-Churches as by force of the faid A are united 
and conſolidated, fc. yet fo, as that the faid Parſons 
and Vicars are by the faid AQ indemnified from the 
payment of all Firſt-Fruits, Tenths, and Penſions due, 
and which ſhall be due unto his Majeſty, and from all 
dues to the Ordinary and Archdeacon, and all other 
dues whatſoever chargeable upon them reſpefively,un- 
til ſuch time as they ſhall receive the Profits ariſing 
from the ſame,as formerly. And no proceſs to iſſue out 
of any Court whatſoever, againſt the perſons aforeſaid, 
for their Non-payment of Firſt-Fruits, Tenths, Penſi- 
ons, or any other the dues aforeſaid, 9c. The faid Par- 
ſons are likewiſe by the ſaid Ad indemnified for not 
Reading the 39 Articles, or not doing other things en- 
joyned by Law, until ſuch time as the ſaid Churches be 
Re-edified: or made fit for Pablick Worſhip. The ſaid 
Parſons and Vicars are likewiſe impower'd to lett Leaſes 
of their Glebe-Lands, with the conſent of the Patron 
and Ordinary, for any Term not exceeding 40 years, 
and atſuch yearly Rents, without Fine, as can be ob- 
tain'd for the ſame: And that no Lapſes incurred upon 
any Non-Preſentation in due time of any of the Patrons 
of the faid Livings fince the ſaid Fire, ſhall any waies 
judice, or make void the Preſentations that the ſaid 
i have ſince made, whereupon any Incumbent is 
fince Inſtituted and Indudted, any Law or Statute to the 
contrary in any wiſe notwithſtanding. By the Third 


Canon of that great — 180 Biſhops at Rome, 
2 in 


Parſonage. 
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Vicars, Vitd- 
rages, aud Be- 
Befices, 


in the Church of Conſtantiniana, An.11i80.in the Twen- 


tieth year of Pope Alexander the Third,it was Ordain- 


ed, That no man ſhould be admitted to the Office of a 
Biſhop under the age of Thirty years ; nor that any 
ſhould be admitted to be a Deacon, or Archdeacon,or to 
have the governmentzof a Pariſh, until he were of the 
full age ot Five and twenty years. 

The next Chapter ſpeaks of Vicars, Vicarages, and 
Benefices ; Gervaſius a Monk of Canterbury in his Chro- 
nicle de tempore H. 2. ( under whom a Synod was con- 
vened at Weſtminſter, An.t175. by Richard then Arch- 
biſhop of Canterbury:). acquaints us with an Ancient 
Canon made at that Synod, whereby Vicars are re- 
ſtrained from behaving themſelves proudly againſt their 
Parſons, a piece of Spiritual Inſolence not grown quite 
out of praCtice to this day : it is the Eleventh Canon, 
the words are, Illud etiam de Vicarin, qui perſonk fide 
& juramento obligati ſunt, duximus ſtatuendum, quod 


{i fide vel Sacramenti religione contempta Perſonatum 


ſibi fel aſſumentes, contra Perſonas ſe erexerint, [i 
ſuper hoc 21 jure vel confeſſi vel nals noni, de 
catero in eodem_ Epiſcopatu ad Officit ſui Executionem 
non admittantur. In all Appropriations of Churches 
there ever was, and ought to be, an eſtabliſhment of 
ſufficient Maintenance for the Vicar and his Succeſlors, 
pro ſuſtentatione ſua congrua, made by the Biſhop of the 
Dioceſs, by and with the conſent of ſuch as to whom 


ſuch Churches are Appropriated : And this, though for 


the moſt part conſiſting only of the Minute Tithes, yet 
hath the denomination of a Benefice, or Eccleſiaſtical 
Benefice, as properly as any Rectory or Parſonage 
whatever ; for they are perpetual Vicars, in whom the 
Vicarage or Benefice 1s as in Fee, though not properly 
in Zemeſne as in Fee,as Temporal Inheritances are ; and 
therefore the word | Beneficium| with the Feudiſts and 
Canoniſls is the ſame as Feodum or Feudum with our 
Common Lawyers ; yet ſometimes it is oppoſed to that 
which we call Allod:um, or what a man hath in his own 


Name, and in his own proper Right and —_— - 
or 
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for that which is here underſtood by Beneficium, may be 
polleſs'd nomine alieno, & certs ſub Legibus ; which 
may not properly be ſaid of Allodzum, that being pro- 


erly what a man doth poſleſs nomine proprio, & abſo- . 


ute: An inſtance of this you have in the Grant made 
by King William Rufus to Anſelme Archbiſhop of Cau- 
terbury ; Precepit Rex, ut inveſt iretur Anſelmus 0+ 
nibus ad Archiepiſcopatum pertinentibus, atque ut Ci- 
vitas Cantuariz, quam Lantrancus [uo tempore in Bene- 
ficio 4 Rege tenebat, © Abbatia SantFi Albani, quam 
non ſolum Lanfrancus, ſed © Anteceſſores ejus habuiſſe 
noſcuntur, in Allodium Eccles Chriſti Cantuarienfis 
us redemptione anime ſue perpetuo jure tranſient. 

y the Ninth Canon of the Lateras Council under Pope 
Alexander, It is prohibited to grant or promiſe any 
Ecclefiaſtical Benefices before they are actually void ; 
the reaſon of which Canon was, to prevent the deſire of 
the death of the preſent Incumbent, by him whoby 
| ſuchpromiſe or grant had an expectation to ſucceed him 
in the Benekice. 

In the next place follows the Chapter of Advowſons, 
which the Canon Law calls Jus 7 pokes being a 
power or right of Preſenting one to be Inſtituted toa 
vacant Eccleſiaſtical Benefice; I ſay, Vacant, becauſe if 
the Benefice be not then void, the Preſentation. will be 
void in Law ;. the reaſon-is, becauſe were it otherwiſe, 
occaſion might thereby be given the Preſented to deſire 
or wiſh for the Incumbents death. cap. Nulla. de my 
Prebend. Andalthough, what we call Advowſon,the 
Canon Law calls 7#s Patronatus; yet every Jus Pa- 
tronatus is not an Advowſon, according to the C7vi/ 
Law ; for the-Jus Patronatus hath a twofold accepta- 
tion in the Law ; the one, That Right which Lords or 
Patrons have on their Bondmen made Free by Manu- 
miſſion, and ſo it is taken in ff. de jur. Patron. but this 
is not to our preſent purpoſe ; the other, That Right of 
Preſentation to an Eccleſiaſtical Benefice, which belongs 
to Patrons of Benefices and Churches, which tn the Law 
is likewiſe called Jus Advocationts, as appears by cap. 


Quiz 


Aduowſon;. 
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Quia Clerict, de Jur. Patronat. And this is that Ag- 
vowſon here intended. This Right of Advorwſons or 
Jus Patronatus the Law doth allo diſtinguiſh into Ec- 
cleſraſtical and Laical. Touching the I vid, 
Covarru. in 99. pratt.c.36.nu. 2. which is ſo called, not 
becauſe an Eccleſzaſiick doth enjoy or poſleſs it ( for ſo 
he may alſo poſieſs a Laick Patronage ; ) but becauſe it 
belongs to one for- that he hath founded, built, or en- 
towed the Church Ex bons Ecclefraiticis, or by reaſon 
of ſome ReQory of a Church, or ſome Eccleſiaſtical 
Dignity : as when a Benefice is erected with money 

otten ex bonis Eccleſtaſticis; in that caſe he hath Jus 
Patronatus Eccleſiaſtict, or Patronatum Eccleſt1ſticum : 
And ſo it is, if one hath the Advowſon or right of Pre- 
ſentation, becauſe he is a Biſhop, a Dean, or the like ; 
this alſo is Jus Patronatus FceJefaftics, ſo the Gloſs, i 
Clem. 2. de jur. Patrenat.® aliz. The other kind of 
Advowſons or Jus Patronatus Laict is fo called, for 
that it belongs to one, becauſe he hath either founded, 
built or endowed ſome Church,or erected ſome Benefice 
Ex bonis patrimonialibus. Leſſius de Fuſtic.t® jure,cap. 


/ 34- de Benefic.Dub.q. In purſuance of that diſtintion 
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it is, that the Canon Law determines in a different man- 
ner in reſpe& of Eccleſcaſtick and Lazck Patronages, 
touching the time limited for Preſentation to a vacant 
Benefice ; for ( according to that Law) if the Petronage 
be Laick, the Patron is obliged to Preſent within Four 
months next after the Church becomes void : bur if the 
Patronage be Eccle/raſtical, then within Six. cap. unico, 
de Fur. Patronat. in 6. | 

Concerning Appropriations of Churches, the firſt 
thereof ſince the Congueſt appears to be that of Fevey- 


ſham and Middleton in Kent, An. 1070. granted by 


William the Conquerour to the Abbey of St. Auftins in 
Canterbury in manner following, viz. In nomine, (Sc. 
Ego Willielmus, Sc. ex his que omnipotens Deus {x2 
gratia mihi _— eſt dignatus, quedam concedo Ec- 
clefie $. Auguſtii Anglorum Apoſteli, Er. pro ſalute 
Anime mee © Parentum meorum, Predeceſſorum, 


Succeſs 
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Succeſorum, Finger jure; bac ſunt Eccleſis & 
Decime duarum Manſionum, viz. Feverſham & Mid- 
dleton ex omnibus redditibus qui, Oc. © omnibus ibi- 
dem appendentibus, terra, (ſylva, pratis, © aqua, Sc. 
Hec omnia ex integroconcedo $. Augulſtino, & Abbati, 
is Fratribus, ut habeant, & texeant, poſſideant in per- 

etutim ; Which was afterward Confirmed by Pope 
Alexander the Third, and Ratified by Theobald Arch- 
biſhop of Canterbury, together with an Eſtabliſhment 
and Ordination of a Vicarage by the ſaid Archiepiſcopal 
Authority in each of the ſaid Churches reſpectively. 
Thy like you have for the Appropriating of three other 
Churches to the ſame Abbey, viz.of Wywelsberg, Stone, 
and Brocland in Kent, by the Charter of Ed. 3. above 
Three hundred years ſince,Confirmed by Pope Clement's 
Bull, and ratified by $:mou Mepham then Archbiſhop 
of Canterbury, with his Eſtabliſhment of three perpe- 
tual —_ to the ſaid Churches : Which Charter is 
to this effet, viz. Nos de gratia noſtra ſpeciali, & pro 
C. Libris, quas prefati Abbas & Conventus nobis ſol- 
vent, Sc. Conceſſinns © Licentiam dedimus pro Nobs 
& heredibus noſiris, quantum in Nobis eſt, ejuſdem 


Abbati &© Conventus, quod ipfi Eceleſias preditias Aps viG. Thorne 
propriare, & eas ſic proprio in proprios uſus te- ——_ 


nere poſſint ſibi © SJuc 


ribus ſuis in perpetuum ( niſt prices © 


in hoc, Quod Nos tempore vacationis Abbatie pred: S. 4uguftic. 
Fs, i contigerit Eccleſias prediftas, wel aliquam ea- 


runtlem tunc vacare, Nos Jus Prgſentands ad eaſdem 
amitteremus ) ſine occaſione, vel iMpedimento Noſtri, 
vel heredum noftrorum quorumcunque. Hujus Data eſt 
ſub An. Do. 1349. The Modern Church-Hiſtorian of 
Britain in his Eleventh Book, pag.1 36. calls to remem- 
brance, That about Ay. 1626. there were certain Fe- 
offees, a whole dozen of them ( though not 2#corpo- 
rated by the Kings Letters Patents, or any A& of Par- 
liament, yet) Legally (he {95) ſettled in Truſt to uw 
chaſe in Impropriations,and that it was incredible (how 
' then poſſible to be believ'd?) what large Sums were ad- 


vanced in a ſhort time towards that work : But _ 
withal 
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withal tells us ſomewhat that is Gred:ble, viz. That 
there are 9284 Parochial Churches in Eng/and, endow» 
ed with Glebe and Tithes ; but of theſe ( when the ſaid 
Feoffees entred on their work) 3845 were either 4p- 
propriated to Biſhops, Cathedrals, and Colledges, or 
Impropriated (as Lay-Fees) to Private perſons, as for- 
merly belonging to Abbeys. The Redeeming and Re- 
ſtoring (he does not mean to the Abbeys) was the deſign 
of theſe Feoffees, as to thoſe in the hands of Private 
perſons, but re znfeffa, the Deſign proved abor- 

tive. | 
A Commendam or Eccleſia Commendata, ſo called in 
.contradiſtintion to Eccleſea Titulata, is that Church, 
which for the Cuſtodial charge and government thereof, 
is by a revocable Collation concredited with ſome Ec- 
cleſraſtical perſon, in the nature of a Truſtee, vel tan- 
quan fidei Commiſſarius, and that for the moſt part only 
for ſome certain time, abſque titulo ; for he that is' Ti» 
tularly Endowed, hath the pollefſion of the Church in 
his own Name and in his own proper Right during his 
life ; hence it is, that in the Canon Law a Church col- 
lated i» Commendam,and a Church beſtowed inTitulum, 
are ever oppoſed as contraries. vid. Hiſt.Concil.Trident. 
116.6,pag.600. £6 Duaren. de Benefic. 116.5. cap.7, Thus 
King Edgar Collated Dunſtan Biſhop of Worceſter to the 
Biſhoprick of London by way of Commendam ; Rex Ed- 
garus (ſays Radulph.de Diceto in his Abbreviat. Chro- 
nicorum ) Lundonienſem Ecclefiam proprio Paſtore vi. 
duatam commiſit regendam Dunſtano Wigornenſi Epr- 
ſcopo, Et fic Dunſtanus Lundonienſem Eccleſiam Com- 
mendatam habuzt, 5 non Titulatam. dif. Radulph. de 
An. 962. It is ſuppoſed that the firſt Patent of a Com- 
mendam retinere granted in England by the. King to 
any Biſhop Elect, was that which King Henry the Third 
by the advice of his Council ( in imitation of the Popes 
Commendams then grown very common) granted by his 
Letters Patents to Wengham then Chancellor of Eng- 
Jand,notwithſtanding his inſufficiency in the knowledge 
of Divinity, to hold and retain all his former Eccleſia - 
ca 


i 
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cal Dignitics and Benefices, whercot the King was Pa- 
tron, together with his Bithoprick ( he then luccecded 
Fulco Bithop of London ) tor ſolong time as the Pope 
ſhould pleate to grant him a Diſpenſation : whoſe Diſ- 
penſation alone would not bar the King to Preſent to 
thoſe Dignities and Benefices, being all void in Law by 
making him a Biſhop. He had alto the like Patent of 
Commend am retinere as to his Benefices and Eccletiaſti- 
cal Preferments in Ireland. And this Patent of ſuch a 
Commendam. being .made by the King, his Lords and 
Judges, is for that reaſon the more remarkable, v2. 
Le Hiſt.of the Church of Great Britun, pag. $4. Ac- 
cording to the proper and ancient Account,Commendams 
were originally introduced in favour and for advantage 


of the Church which is Commended, in favorem 5 -utt- 


litatem Ecclefie que Commendatur. Imola in ca, Nemo. 
de Eleft. in 6. ſays, that Commendams are not to be 
Nie ex evident Eccleſia Commendate neceſſitate vel 
utilitate. The diſtintion of Temporal and Perpetual 
Commendams in the Canon Law is of no great a with 
us ; indeed in the Church of Rome, according to the 
former mode of Commendams, a vacant Church is Com- 
mended cither by the Authority of the Pope, if it be a 
Cathedral ; ca, penult. & ult. 21.4.1. or by the Autho- 
rity of the Biſhop, if it be a Church Parochial. This 
is commonly Temporal, or for Six months, and is in #ut- 
litatem Eccleſie : the other commonly Perpetual, and 
are mags in ſubventionem eorum,quibus commendantur, 
quam tpſarum Eccleſiarum. And a Commendatary for 
life is the fame in reality with the Titular. Theſe Com- 
mendams in their Original were Inſtituted to a good 
purpoſe, but after uſed to an evil end : For when by rea. 
ſon of Wars, Peltilence, or the like, the Eleion or Pro- 
viſion could not be made fo ſoon as otherwiſe it might, 
the Superiour did Recommend-the vacant Church to 
ſome honeſt and worthy perſon to govern it,beſides the 
Care of his own,until a ReFor were provided ; who then 
had nothing to do with the Revenues, but to govern 
them and conſign them to another. But ia proceſs of 

F time 
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And when any place ſhall happen to be vacant, let it be 


time theſe Commendataries, under pretence of Neceſſi- 
ty, made uſe of the Fruits, and to enjoy them the 
longer, fought means to hinder the Proviſion : for re- 
medy whereof, order was taken that the Commend a 
ſhould not continue longer than Six months : But the 
Popes by the plenitude ot their Power, did exceed.theſe 
Limits, and Commended for a longer time, and at laſt 
for the life of the Commendatary, giving him power to 
uſe the Fruits. 

When any Eccleſiaſtical Benefices happen to be void, 
the Law provides that they ſhall be ſeatonably ſupplied 
with meet Incumbents, and will not by any means ad- 
mit any iong Vacancy, and hath theretore ſet a compe- 
tent time within which he thathath the original right of 
Preſentation in him, ſhall diſcharge his duty therein, or 
the Lapſe ſhall incurr to him or them to whom by Law 
ab Inferiori ad Superiorem it gradually devolves, This 
matter of Lapſe ( in the intent .and purpoſe thereof, 
though not by that denomination ) 1s very Ancient : 
By the Ninth Canon of the Council of Lateran under 
Pope AMexander, it is provided, That Cum Prebendas, 
Ecclefias, ſen Jn officta in aliqua Eccleſia vacave 
contigerit, vel ſietiam modo vacant, non diu maneant 
in ſuſpenſo, ſed in Sex menfes perſons que digne admi- 
niſtrare valeant conferantur. $1 autem Foilropus mb; 
ad enum ſpeftaverit, conterre diſtulerit, per Capitulum 
ordinetur. Quod ſi ad Capitulum Elettio pertinuerit, 
&5 infra preſcriptum termmum hoc non fecerit, Epiſco- 

us exequatur. Aut ſi forte omnes neglexerint, Metro- 
politanus de ifpſis abſque ilorum contradiftione diſponat. 
vid. Chron, Gervaſit 7c Temp. H.2. nd by the Eighth 
Canon or Conſtitution of the Council at Rome in the 
vear 1180. under Pope Alexander the Third, it was 
Ordained, That no Eccleſiaſtical Office ſhould be pro- 
miſed to any man before it became vacant by the deceaſe 
of the Poſſeſor. For (ſays the Canon) zt is an unrigh- 
teous thing to put any man in expettation of another 
mans Living, whereby he may ww1ſh his Brothers death. 


planted 
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planted again within Six months, or elſe he who hath 
the Right of Plantation ſhall loſe it at that time, and 
the Chapter, or Metropolitan Biſhop ſhall have power 
to provide the vacant place, According to the Canon 
Law the Lay-Patron hath but Four months-topreſent 
to a Benefice,- but an Eccleſiaſtical Patron hath Stix. Pa- 
tronatus vero L1:cus intra quatuor menſes preſentare 
poteſt, Eccleſtaſticus autem Patronus intra Sex menſes. 
C. uno,de jure Patron.in 6. But the Pope is not limited 
toany time,ſo that he may Collate to fuch Eccleſiaſtical 
vacant Benefice at what time he pleaſes. Pipe vero 
ou eft al:quod tempus pr efixum,cum non habet Superio- 
rem, quz poſſit ejus negligentiam [upplere. c. aliorum 9. 
q. 3. niſi in c. Statutum, de Pre6b.in6. Although re- 
gularly all inferiour Dignities Eccleſiaſtical and Benefices 
ought tobe beſtowed within Six months of their Vacan- 
cy, according to the Rule of the Canon Law, c. cum 10- 
firs, c. dilettus, & c. poftulaſts. Yet the greater Dig- 
nities are by that Law to be conferr'd within Three 
months, _— vero Dignitates, ut Epiſcopales, de- 
bent intra Tres menſes tribui. c.ne pro defettu,de Elect. 
C- poſtquams, 50. Dif. 

Although 1n ſtriftneſs and propriety of Speech, Pre- 
ſentation reterrs to the Lay-Patron, and Collation to the 
Biſhop, yet inthe "Canon Law the words Collation and 
Collator are frequently uſed in a ſenſe promiſcuouſly re- 
lating to them both. Therefore you have it in one 
place ſaid, That Preſentatio 4 Fundatore fieri (olet, 
Epiſcopo, vel alteri Collatori, & Epiſcopus inſtituit 
Praeſentatum a Patrono. Rub. per tot. tit. de Inſtit. 
is c. quod autem, de jur. Patron. In another place 
it is ſaid, That Preſentatio Large dicitur Collatto. 
Rebuff.in Prax. Benefico. Reg. de infirm. Benefic. reſig- 
nant, glofſ, 14. 1. 6. poſt Barba. in c. Abbatem tle Re- 
ſcript. col. pen. Yea, and ſometimes Collation is ge- 
nerally taken alſo for Tftitution ; per tex. in ca. nm. ut 


Collation and 
Preſent ati0n%» 


Ecclefiaſt. Benefic. ſine diminut.conferant. Although a | 


Lay-man doth found, build,or endow a Church, yet the 
Canon Law allowes him not the Priviledge of Jus 
F 2 Patro- 
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Patronatus or J15 Preſentandi otherwiſe than exgra- 
tia; for the Canoniſts do hold, That de rigore jurs non 
poteſt Laicus Eccleſtaſtica traffare negotig. c. 2. de Fur 
dic. only (ſay they) the Popes toencourage them in the 
founding, building, or endowing of Churches, have 
reſerved that Priviledge tor them, and confirmed it by a 
Law. =—c, Decernimus 16. q.7.& per tot. tit. de 
;ur.Patronat. Asthe Jus Patronatus,ſo Preſentation 
alſo by the Canon Law 1s twotold,the one by an Eccle/e- 
aſtical Patron, the other by a Lay Patron : This diſtin- 
tion is beſt known only torhe Canon Law, and al- 
though it may be ſoin Preſentation, yet it is not pro- 
perly applicable to Co//ation. The Eccle/raſtical Patron 
(as aforeſaid) hath by that Law Six months, to be com- 
puted from the day of his having Notice of the Vacan- 
cy to Preſent. Cc. unic. de jur. Patronat. b. Do.de Rota, 
Decif. 568. tit. de Sent. re zud. Deci|. 31. 845: tit. 
de filis Presb. deciſ.4. By the Eccleſiaſtical Patron is 
meant or intended, that perſon who hath the Jus 'P4tro- 
natus in him ratione Eccleſiz ſeu Beneficit quod poſſidet. 
c. dileffus de Offic. Leg. c. cum diletFus, f Jure Patro, 
But the Lay Patron, __ hath the Tus Protrenatus 1 a- 
tione 7 Us xn hath only Four months (as afore- 
ſaid) ad Preſentandum. d.c.uno. yet in his Preſentati- 
on he may varzare, but that may not be more than ſe- 
mel tantum. c. quod autem, de jure Patr. and this Cumnu- 
lative, non autem ut a primo recedere omnino poſſit. 
c. cam autem, ubi Pan. ibid. Solikewiſe as to Collation, 
that alſo is :wofo/d by the ſame Law, viz. Neceſſary 
and Voluntary (a diſtinction of little uſe with us ;) Ne- 
ceſſury, which the Collator is bound to make, as to one 
who hath a Mandate from the Superiour Power for the 
ſame, c.ti6, {5 c. duobus. de Reſcy. 1ib. 6. The Volun- 
tary Collation,beirg that which is free in him who hath 
power to make the 1ame. 

The Canon poſitively requires,that Examination ſhall 
ever precede Ordination, Admiſſion, Inſtitution,and In- 
duction ; and although this be incumbent on the Biſhop 
or Ordinary ( whe 1t is in order to a Benefice ) _ 

tne 
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the Six months expire ; yet no obligation lies upon him 
to effett it, ſo ſoon as the party offers his ſubmiſſion to 
an Examination, ſpecially it at the ſame time the Ordi- 
nary be czrca curam Paſtoralem. This Examination 
referrs to the due qualification of the perſon to be Or- 
dained or Beneticed, as to his A6:/:ty and Converſation. 
After this Examination,and thereon the Ordinaries Ap+ 
probation, the way is open for Admiſſion, if no other 
Legal impediment appears to the Ordinary ; yet the 
Canon requires, that notwithſtanding the Biſhops Ap- 
probation upon the party's Examination, he may not 
Ordain him, unleſs he hath z eſſe or poſſe, a promile or a 
proſpect of ſome Eccleſiaſtical Living, whereof to aſ- 
ſume the Cure, and whereon to receive ſubſiſtance, un- 
leſs the Ordinary will maintain him until he be ſo pro» 
vided, in caſe he hath not of his own wherewith to ſub- 
fiſt without ſuch proviſion ; for our Law and Practice 
both requires, that they ſhould be Incumbents, and not 
Mendicants. By the Fifth Canon or Conſtitution made 
by that great Convention of no leſs than One hundred. 
and Eighty Biſhops at Rome, under Pope Alexander the 
Third, it was Ordained, That f any Biſhop ſhould Ad- 
mit any man tobe a Presbyter or a Deacon, without 
the Title of a Place that may afford unto him things ne«= 
ceſſary for the maintenance of hu life : Let the Biſhop 
himſelf ſuſtain him,until he provide a Living for him, 
except he be able of hs own patrimory to ſuſtain him- 
ſelf. In the Council of Carthage it was Ordained, Quod 
nullus ordinetur Clericus, ni probatus, aut examine 
Epiſcoporum, aut popular teſt; monio. cap. Nullus 24. 
d15F, And by the Council of Pope Martinus it was De- 
creed, That all ſuch as were Ordained Presbyters or 
Deacons without Examination, were to be expell d the 
Clergy. c. fi.24. Diſt. The SubjeRt-matter whereon they 
are to be Examined differs with us from that uſed in the 
Church of Rome chiefly in theſe Three particulars,v7s. 
Quoad Genus : quoad Patriam : quoad Fidem. wid.c, 
quando 24. Diſt. There are ſeveral ancient Canons 
which give this Fus Examinations to Archdeacons,, c. 
adhes 
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adhec, & c.ut noftrum, De Offic. Arch. c. /i quis 94.D!ſt. 

yet Rebnuffus tells us, that at this day in France they 

have loſt that part of their Office by a kind of deſuetude 
or diſuſe thereot, it now wholly belenging to the Epil- 
copal Order in that Kingdom, as in this and moſt other 

Churches of Chriſtendom. c. 7 ſervnus,5 4. Diſt.c.acce- 

pimns. de xtateS qualitate. 

Avoidance. Vacatio Beneficit, or the Avoidance of an Eccleſi- 
aſtical Benetice, which you meet with alſo in the enſuing 
Abridgment, as it 1s oppoſed to Plenarty, is the want 
of a lawtul Incumbent ; during which vacancy the Law 
looks on the Church qguaſf v:duata, without her Spi- 
ritual husband, and our Common Law on the Poſleſſions 
thereof as in abezance. An Avoidance in the cauſes 
thereof, as practicable with us, differs much from that 
at the Canon Law, where there are thrice as many as are 

reb+ſ.Prax. in uſe with us. Rebuffus enumerates above Thirty 

go mg Cauſes of ſuch Avoidances, but of ſuch relation to the 

"ominar. fac. Pontifical Conſtitutions, that not above a Third part of 

$. Monaſteriis. them takes place in this Realm. It is Queſftio Jars, 
whether a Benefice be v0: before Sentence Judiciall 
pronounced, albeit in the Law it be ſaid, Q#od ipſo fatho 
ſi privatus? Admitting the Crime to be committed for 
which the Law ſays he thall be deprived zpſo fafo; yet 
the Queſtion is held in the Negative, unleſs it plainly 
appears that the mind of the Legiſlators were otherwiſe, 
as1t thoſe words were added, viz, Beneficrum eo iþſo 

 wvacaregata ut alteri Libere poſſit conferri.c.Dudum 2.de 
Eleff.As when one takes a ſecond BeneficeIncompatible. 
Aquin.2.2.q.62.art.z.Cajetan.ib.Sotus 116.1.de;Fuſt.q.6. 
art.7.Covar.de Matrim.p.2.cap.6.5.8.nu.9,t5 r3.and ge- 
n:rally the Modern DD. But the Queſtion is pat a little 
further, As whether the Benefice be 20:74 when it is ſaid 
in the Law, J:? privatus zpſo fatto abſque alia decla- 
ratione? Covarruvits Sotus,and Henriquez de Excom. 
c.56. and many other of the later Writers are of Opi- 
nion, that it is not 9974, but that a declaratory Sentence 
of the Cr.me is requiſite ; and that Clauſe, abſque alia 
declaratione, 1s to be underſtood of a declaration of the 
penalty 
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penalty incurred, not of the Crime committed ; which 


expoſition of the words, though it may ſeem ſomewhat 
ſtrained, is notwithſtanding by the frequent uſe and 
practice thereof among the Canon:ſts ſufficiently con- 
tirmed. And thoſe Laws which ſay, that the Benefice 
fhall be v0z4 7pſo jure, as in Extrav. Ambitioſe,De reb. 
Eccl, donot ſeem to be taken in that ſtrift and rigorous 
ſenſe, Tt ſponte teneatur ſe Rens _—_ Leſf. de Fuſt. 
& Tur. 1:6. 2. cap.29. de Tudice. Dub. 8. nu. 68. It it 
ſhall hence be demanded, of what force, energy, or ope- 
ration then are ſuch Laws, whereby a man 1s zpſo jure 
deprived of his Benefice,by reaſon either of fome Crime 
committed, or another Benefice Incompatible accepted ? 
the Anſwer which the Canonzſts make to it is, That by 
the words (2/0 Jure privatus Beneficio ) the Offender 
doth immediately loſe the very Title he had to the Be- 
nefice, inſomuch as that he is no longer Domintes Bene- 
fictt, yet doth retain the poſleſſion thereof, of which he 
cannot be Deprived, Nz// cauſa cognita, without a fair 
Trial at Law. Glofſ. inc. Licet Epiſcopus, 28 de Pre- 
bends in b. © DD.ibi. Note, This is not ſaid by way 
of interpretation of theſe words ( zpſo jure ) in any 
Statute Law of this Realm, but by way of Expoſition 
thereof among the Canonitts. 


Although the Clergy have ever been had in the higheſt >,,,,;;7.. 


repute both with Prince and People, where the Goſpel 
hath been received, and have been honoured with di- 
vers Priviledges and Immunities above the Laity, yet 
the Law hath ever held it as prejudicial to the Church, 
That Plures honores Eccleſiaſtici uni Hanne ſent trt« 
buendi. At a Council conven'd at Weſtminſter inthe 
Five and twentieth year of the Reign of H. r. being 
above Five hundred years fince, Honor:1s 2. then Pope, 
in this Synod it was Ordained in theſe words, Precrpre 
mus ne uni perſone in Eccleſiz Archidiaconatus, aut die 
verſt tribuantur honores. To this purpoſe is the Third 
Canon of the Lateran Council under Pope AMexanader, 
Quia nonnulli diverſas Eccleſraſticas Dignitates, 


pinres Eccleſias Parochiales contra Sacrorum Canonum 
. inſt:tuta 


4 
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Leſhus de 
Juſt,& Jure. 


_-inſtituta nituntur adquirere, ita ut cum unum Officium 
vis implere ſufficiant, ſtipendia ſibivendicent plurimo- 


rum, ne id de catero fiat, diſtritfins inhibemus. Et 
quia tantum quorundam proceſſit ambitio, ut non duas 
vel tres, ſed Sex vel plures Eccleſt.as perhibeantur ha- 
bere, nec duabus poſſunt debitam proviſionem impen- 
dere : per Fratres © Coepiſcopos noſtros hoc emendart 
precipimus. Likewiſe Gregory the Tenth, who ſuc- 
ceeded Clement, at a Council at Lyons, Pluralitatem 
Beneficiorum Curatorum damnavit. Hen. de Knyghtor, 
de Event. Angl.1ib.2. Inlike manner it appears by the 
Fourteenth Canon of the Council at Rowe under Pope 
Alexander }. An. 1180. That Plurality of Benefices 6 
there forbidden,as avice ſmelling of Avarice aud Am- 
bition, dangerens and prejudicial tothe People, whoſe 
Souls are neglefed by ſuch Paſtors. One of the chieft- 
eſt Reaſons, why the Law forbids P/uralities,is,becauſe 
it enjoyns Reſedence, both which are inconſiſtent in the 
ſame Incumbent. Aquinas ſays, That the having of 
Two Benefices u not intrinſecally evil, or Malum in ſe, 


nor that it is aliogether indifferent, but carries init a 


ſpecies of Evil, yet ſo as that upon due Circumitances 
it may be capable of a qualified lawfulneſs. Aquin.quod. 
lib.g. art. 15. Tothe many inconveniencies, which the 
Law doth ſpecifically obſerve to follow upon Plurali- 
ties, this may not impertinently be added, That there- 
by the pions Intention of Founders is fruſtrated. The 
Council of Trent hath theſe words of it, Hec Plurali- 
tas eft perverſzo totins Ording Eeceleſraſtici,Concil.Trid., 
Seſſ.24. cap.17. Pope Alexander the Third ſaid, Thar 
Pluralitas Beneficiorum certim continet animarum pe- 
riculum.c. Quia in tantum 7.de Prebend.The Canoniſts 
ſpeaking of thts Subject in reference to Diſperſations, 
to ſalve the matter it poſſible,and bring both ends toge- 
ther, have found out a very pretty diſlin&tion of Benef.- 
cia Incompatabilia primi generu,and Incompatabilia ſe- 
cundt geners:; But we are not concern'd in that Diſtin- 
Aion. In that Council of Trent it was ſaid by the Biſhop 
of Bitonto, That Plurality of Benefices,unknown to the 

| Firſt 
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Firſt Ages, was not brought in by the Court of Rome, 
but by Biſhops and Princes, before the Popes took upon 
them to regulate the matter of Benefices throughout all 
Chriſtendom. Yet the Author of the Hiſtory of the 
ſaid Council of Trent, /:6. 2. ſays, That Clement the 
Seventh Commended to this Nephew Hippolitus, Cardi- 
nal de Medicis, in the year 1534. all the Benefices of 
the World, Secular and Regular, Dignities and Par- 
ſonages, Simple and with Cure, being vacant for Six 
months, to begin from the firſt day of his polleſſion, 
with power to convert all the Profits thereof to his 
own uſe. 


oF: 


The waies whereby an Eccleſiaſtical Benefice may be pyrivatios. 


acquired, are not many ; but the Cauſes for which an 
Eccleſiaſtical perſon may thereof be Deprived, are very 
many ;-generally they may all be reduced to theſe Three 
Heads, Cr) By the Diſpoſition of the Law : (2) By the 
Sentence of the Judge : or (3) Bya free and voluntar 
Reſignation, which though rt be not properly a Depri- 
vation, yet it is an amiſſion of the Benefice. Depriva- 
tion by the diſpoſition of the Law, is either by reaſon of 
ſome Crime, whereunto the penalty of Deprivation 
ipſo fatto is by the Law annexed, or by reaſon of acce 
ting another Benefice Incompatible. The Pontifical 
Law adds Two more, which do not concern us, v/z. In- 
greſs into Religion, and Matrimony. The Crimes 
that incurr Deprivation are many, but they muſt be 
proved, for the Beneticed party is not bound = ſua 
to.quit his Benefice ante Sententiam Judicis. Leſſ.de Be- 
nefic.cap.29.Dub 8. And when a man is not Jure Pri. 
vatus, but only Privandus, in that caſe his Benefice 
cannot be beſtowed on another, unleſs a Privative Sen- 
tence be firſt pronounced by the Judge. If a perſon Be- 
neficed be long abſent and Non-reſident from his Bene- 
nefice, the Benefice is not by reaſon of ſuch long Abſence 
void zpſo Fure ; but the Law in that caſe alſo requires a 
Judicial Sentence of Deprivation, and that only poſt 
trine Gitationis is eorum Eccleſiis publice Ediftum. 
Gloſſ. in c. Quoniam, ut lite non prone roo &c., | 
| | G One 
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Reſtaences 


Abbats and 
4bbits. 


(a) Ceſirenſ. 
Polvchron. 
Lq c 31. 


(b) Bed. Eccl. 
|ft. lib. 2.C-2+ 


One of the chiefeſt Reaſons in Law why Pluralitics 
are prohibited, is for the prevention of Non-re/edence, 
as appears by the Third Canon of the Lateran Council ; 
which Canon, after it prohibits the having of divers 
Eccleſiaſtical Dignities or more Parochial Churches than 
one, it makes proviſion againſt Non-Reſidence in theſe 
words, viz. Gum igitur vel Eccleſia, vel Eccleſtaſticum 
Miniſterium committi debuerit, tals ad hoc perſona 

ueratur, que Reſidere in loco, & curam ejus per ſeip- 
| valeat exercere. Quod ft aliter Aftum fuerit, 
qui receperit, quod contra Sacros Canones acceperit 
amittat ; & qui dederit, largiendi poteſtate privetur, 
Likewiſe by the Thirteenth Canon of that great Coun- 
cil of One hundred and cighty Biſhops, Atſembled at 
Rome by Pope Alexander the Third in the year of our 
Lord 1180.1t was Ordained, That ſuch perſons ſhould 
be preferr d to Eccleſiaſtical Dignities, as ſhall be 
attually refudent with their people, and undertake the 
Cure of their Souls, by doing the work of their Mini- 
ſtry in their own perſons, otherwiſe to deprive them of 
the Office and Benefice conferred onthem ; and they who 
do confer them without theſe Conditions, let them loſe 
the right of conferring Offices and Benefices, By this 
appears, how {tric and exact the Law is againſt Non- 
Reſidence in the Romiſh Church. 

One of the moſt famous Abbots and Monaſteries in 
Britain anciently, ſeems to be that of Bangor in Flint- 
ſhire, whereof Ranulphus Ceſirenſis ſays, that Tradunt 
zonnulli Pelagium fuifje Abbatem apud Famoſum illud 
Monaſtertum de ng (2). This Monaſtery which 
Ranulphus ſpeak: of, is by our Beda called Bamorna- 
tyrie lingua Anglorum, in quo (ſays he) tantus fertur 
Juiſle numernus Monachorum, ut Cui# 11 Septem portic- 
nes efſet cum Prepoſitu ſits Reftoribus Monatterium dis 
viſum, nulla harum portto minus quam Trecentos ho« 
mines haberet, qui- omnes de labore manuum ſuarum 
vivere ſolebant ( b ). But concerning Abbots, having 
nothing to dowith them, nor they with us ; it being 
alſo well known what once they were in this Kingdom, 
and 
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and what now they ate where the Pope doth exerciſe his 
JuriſdiQion, it may here ſuffice only to obſerve, That 
the word | Abbates] hath anciently had a wide and far 
different ſignitication from what we now commonly un- 
derſtand thereby ; for in and among the Laws of King 
A#ithelſtan, we find the words |[quatuor Abbates| to be 
taken ( according to the G/o ographuſ thereon ) for 
quatuor hebdomadas : That Law direas how and in 
what manner the Hundred Court ſhall be held; the 
words are, Hoc 4 Judicium qualiter HUNDREDUM 
teneri debeat : In prims ut corventant Jeinger ad qua= 
tuor ABBATES, OS faciat omnis homo Reffum alii 


(<9. which the Gloſſary calls Locum plane mendoſum, () itt, angi 
nd by the quadtuor Abbates will have guatuor hebdomas Scrip. Anciq. 
4as to be underſtood ; which is the more probable by col. 847. 


what appears in one of the Laws of King Edward, Fa- 
ther of the ſaid A:the/ſtan, who began his Reign in 
An. gor. being the Son of King Al/wed ; the words of 
which Law are, Volo ut omnis prepofitus habeat G E- 
MOTUM ſemper ad QUAT UOR EBDOMODAS, 
t5 efficiat ut omnis homo rettum habeat, & omne pla- 


citum capiat terminum quando perveniat ad finem ( a). ( 4) lbid.col, 


By the word| Gemotumin that place is meant Conventrs 537: 
Publices,Concilium, but chiefly Tlatztum, as appears 

by the 107th Law of King Kanute,made for the indem- 
nity of ſuch as ſhould have recourſe to Tribunals, for 
their ſafe coming and going to and from Courts of Ju- 
ſtice. E? wolo ut omnis homo pacem habeat eundo ad 


Hearn , vel rediens de gemoto, id <, placito, 1/7 ſint gemotorum 
! ax 


fur probatus. It is a word from the 


04 Femerran, genera, vid. 


convenire,unde Noſtratium, to meet. But this digreſſion Done Nom 


the Reader muſt put on the Abbots ſcore, in regard the rio. 
word | Abbates] gave the occaſion thereof; which ma 
be but a Venaal offence, in regard that that Eccleſiaſtical 
Dignity is with us laid aſide, though their Poſleſſions 
had better Fortune ; yet when King H. 8. did diſſolve 
them,he did not only augment the number of Colledges 
out of the Revenues thereof, but alſo erected divers 
new Biſhopricks, as at Weſtminſter, Oxford, Peterbo- 
G 2 rough, 


T be IntroduF@ion. 


Aunates Or 
F;yſt-Fruits. 


rough, Briſtol, Cheſter, and Gloceſter ; all remaining at 
this day fave that at Weſtminſter, which being reſtored 
to its priſtine Inſtitution by Queen Mary, and Bened;- 
fines placed therein, was after by Queen El:zabeth 
converted to a Collegiate Church. In this Chapter there 
is mention alſo made of Chauniries, Cantaria, or if 
you pleaſe, des Sacra: ideo Inftituta & Dotata Pre- 
dit, ut miſſa ibidem Cantaretur pro anima Fundatoris 
& propinguorum ejus. Ita _ Of theſe and Free 
Chappels about 2374. were diſlolved by King H.8. to 
whom they were given by Parliament in the 38h year 
of his Reign : The Religious Houſes under 200 /. per 
An. were granted to him in An, 1535. All greater 
Monaſteries in A#. 1538. The Chantery and Free 
Chappels in A. 15 45. Of thefe Chanteries Forty ſe- 
ven belonged unto St. Pauls, London. 

And as tor Annates or Firſt-Fruits, it is Hiſtorically 
reported to us, that they were firſt introduced into Eng- 
land in the time of King Edward the Firſt by Po 
Clement, who ſucceeded Bened:ff. For this Pope Che 
ment after the death of Pope Benedif, was no ſooner 
EleRed and Enthron'd in Farce, but he began to exer- 
ciſe his new Rapines here in. Exg/and, by a compliance 
with the ſaid King Edward, in granting him a Two 
years Dime from his Clergy for his own uſe, though 
pretended for the aid' of the Holy Land, that with the 
more eaſe himſelf might exat the Firſt-Fruits of vacant 
Eccleſiaſtical Benefices to augment his own Revenues, 
though not within his own Territories. This is ſaid to 
be the firſt Preſident of any Popes reſerving or exaQting 


' Annates or Firſt-Fruits of all Eccleſiaſtical Dignities 


and Benefices throughout England, extant in-our Hiſto- 
ries : which, tliough reſerved but for Two years by the 
Pope at firſt, yet afterwards grew into a Cuſtome by de- 
grees, both in Eng/and and elſewhere. And thus they 
xemained in the Pope until an Ad of Parliament entitu= 
ted the Crown thereunto in the time of King Henry the 
Eighth, which afterwards were reſtored again to tlie 
Pope by Queen Mary ;. but. in. the firſt year of Queen 
| Elizabeth. 


— 
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Elizabeth an AQ paſs'd for reſtoring the Tenths and 
Firſt-Fruits tothe Crown. Notwithſtanding what ſome 
Hiſtorians have(as aforeſaid) reported touching the firſt 
introduCtion of F:rſt-Fruits into England by Pope Cle- 
ment in the time of King Edward the Firſt, it is moſt 
evident that they were to be yielded and paid here in 
England ſome hundreds of years before that time,as ap- 
ears by the Laws of Ina King of the Weſt $2x0xs, who- 
egar his Reign in the year 712. The Law was this, 
viz. Primitias ſeminum.quiſque ex e0 dato domicilio, int 
quo ipſo Natali die Domini commoratur. Lambert. de 
Leg. nz Reg. Aad by the Laws of King Edgar, who- 
began his Reign in the year 959. it is Ordained in theſe 
words, Ex omni quidem ingeniorum terra, ipſe Semi- 
num Primitie primarie penduntor Ecclefige. Idem de 
Leg. Edgari Reg. Ipſas autem Seminum Primitias ſub 
Felum ivt Martini reddito. 161d. The like you have 
in the Laws of King Kanute, who began his Reign ir» 
the year 1016. Jeminum Primitie ad Feſtum Divi 
Martini penduntor : fi quu dare diſtulerit, ects Epiſcops 
undecies preitato, ac Regi Ducenos, © viginti Solides 
perſolvito. Idem. Lamb.. It is ſuppoſed, that Bonzface 
Archbiſhop of Canterburyin the Reign of Ed. 3. was 
the firſt that made way for Popes to: Appropriate An- 
aates and Firft- Fruits in this Kingdom-to themſelves ; 
for the ſaid Arch-bifhop Av. 1246. upon afeigned pre- 
tence, that his Church of Ganterbury was inyolved in 
very great Debts by his Predeceſſor, but in truth by 
himſelf, to carry on Forein Wars, and grartitie the Pope, 
procured from Pope Innocent a grant of the Firſt years 


Anon. Hiſt. of 


Fruits of all Benetices, that- ſhould fall void within his: the courch of © 
Dioceſs for the ſpace of. Seven. years , till he ſhould Great Britain, . 
thence raiſe the Sum of Ten.thouſand Marks yearly out? **. 


_ of the Biſhoprick.. So that this Grant of Firſt-Fruits of. 
Benefices to Boniface the ſaid Archbiſhop,made way for 
Popes Appropriating Firſt-Fruits and Annates to them- 
ſelves ſoon after. But in proceſs of time the Parliament 


having (as aforeſaid) ſettled them-on King H, 8. these- 
was an Office thereof eſtabliſhed in London, An. 1538. 


whereby. 
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whereby tlic Kings Revenue increaſed exceedingly from 
this Office for the receipt of Tenths and Firtt-Fruits, 
which was then firſt erected in London ; ſuch Moneys 
being, formerly paid to the Pope, for that the Tenths 
and Firſt-Fruits of the Erg/;b Clergy were yearly re- 
turned to Rome. * But now the Pope being dead in Exg- 
land, the King was found his Heir at Comnionh Law, as 
to tnoſt of the Power and Profit he had uſurped, and the 
Rents which the Clergy paid were new changed, toge- 
ther with their Landlord ; for Commiſſtoners {whereof 
the Biſhopof the Dioceſs was ever one) were appointed 
to eſtimate their Antual Revenues, that ſo their Tenths 
and Firſt-Fruits might be proportioned accordingly. At 


An Obit was this time the Oblations from the Living,and Oszts from 


at 405. #n St. 
Pauls London 
yet at Waltham 
Abbey, but at 
25. 2d. re 
ceived by the 
Church-wat- 


Atns. 


Altarage. 


the Dead, were as duly paid as Predial Tithes, and 
much advanced the Income : but Queen Mary did after 
by A of Parliamcnt exonerate the Clergy from all 
theſe Firſt-Fruits, and ordered the payment of the 
Tenths to Cardinal Poole, for diſcharge of Penſions al- 
lowed to certain Monks and Nuns ; but Queen El/z4- 
beth in the firſt year of her Reign reſumed theſe Firſt. 
Fruits and Teaths, only Parfonages not exceeding ten 
Marks, and Vicarages ten Pounds, were freed from 
Firſt-Fruits. vid. Star, 1 Eliz. cap. 4. 

That which in the method of the enſuing Treatiſe 
next offers it {elf to conſideration,is Alturaye ; Altar a- 
g1um, taking its denomination from the A/tay, becauſe 
(to ſpeak properly ) Altaraginm eft Emolumentum $1- 
cerdoti proveniens ratione Altaris, ex ; my re 
vid. Jo. de Athon. in Conftit. Legatim. Otho. c. Anditu 
ver. Proventus, Touching this Altarage, thereis an 
Ancient Record in the time of King H. 3. about the 


year 1234. in the Chronicle of William Thorne the Au- 
guſtine Monk of Canterbary, whereof ( among other 
things ) there is mention made in a certain Compoſition 
between Edmond Archbiſhop of Canterbury and the 
Abbvt of St. Auſt ins in Canterbury, as to Whom it'may 
be paid, and to what value it may extend : The Com- 
pOlL 


tion funs thus, vi. Noverint univerfs preſens Scri- 
ptum 
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prum i _—_ vel audituri,Quod cum inter Dominum 

Edmundum Det gratia Cantuarienſem Archiepiſcopum 
totins Anglize Prematem, Magiſtrum S. de Langeton, 
Archidtaconum Cantuaricnſem ex una parte, © dom- 
num Robertum Abbatem © Conventum S.Augultini Can- 
tuariz ex altera, Coutrover/ta diutins mota fweſſet ſuper 
Eccleſiz de Chiſtlet $9 Juriſdittione, Sc. Item pro bono 
pacu concedunt Abbas © Conventus, quod Arebidiaco- 
nu quando Viſitations exercet Offcrum, in ' Eccieſits 
eorum ſicut in ali Eccleſis Diocets Cantuarientis re- 
cipiat Procurationem YT excepts, Bc. InCa- 
pellis vero de Menſtre ſcil. Sante. V.'t9 Johannis, 
Laurentii preſeutabunt Domino Archiepiſcopo tdoneos 
Capell.inos perpetuos ad Altaragia, itz tamen quod ſin- 
gula Altaragia valeant decem Marcas, qui hac porttione 
tantum erunt contents ſub pana amiſſionus ditie portio» yin, 11g. 
nu, fi coram Fudice quorunque ex certa ſcientia plus Scrip. Antiq. 
aligquando petierint, preſertim cum Vicarins Matricis "582: 
Eccleſie de Menſtre, Sc. Whereby it is very evident, © 
That theſe A/tarages illued out of the Offerings to the 

Altar, and were anciently payable to the Prieſthood, as 

well as Tithes and other Oblations. It is moſt probable, 

that the greateſt Annual Revenue by A/tars, it not by 
Altarages, in any one Church within this Realm, was 

in that of St. Pauls, London ; tor it ſeems when Chan- 

teries were granted to King —_ the Eight, whereof 

there were 47 belonging to St. Pauls, as atorefgid,there 

were in the ſame Church at that time no leſs than Four- 

teen ſeveral A/tars : And although they were but Chan- Full.ch.aic, 

tery-Prieſts that Officiated at them, and had their Ag- 1>56. p-352- 

nual Salaries oa that account, diſtint from Attarages in 

the ſenſe of Oblations aforeſaid, yet in regard theſe 

Annual Profits acerued by their Service at the Altar,they *© 

may not improperly be termed Pen/ion- Altarages, 

though not Os4/atzon- Altarages. 

Concerning Tithes, whether they are eo vom:ye due 7ithes, 
and payable now under the Goſpel, is not to our purpoſe 
either to queſtion or determine : it will be agreed on all 


hands, that the Law requires the payment thereof, and 
hath 
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hath ſtated it within the cognizance of the Eccleſiaſtical 
Juriſdiction. Hiſtorians ot good credit and great Anti- 
quity tell us, That Asrhelrwolfe King of the Weſt-Saxons 
gave the Tenth part of his Kingdom unto God, what- 
ever his dlign was by it, whether for the Redemption 
of his and his Anceſtors Souls, or otherwiſe, yet it is 
now above 800 years fince he Decimated 70/45 Regnz 
ſui Imperium ; An. 855. Aithetwolphus Rex Decimam 
totins Regni or raps ab omni Regali ſervitio tri- 
buto liberavit &© in ſempiternographio in Cruce Chriſti, 
tSc. uni & trino Deo immolavit. Simeon. Dunelm. 
Hiſt. de Geſt. Reg. Angl. Likewiſe. Athelſtan, who 
Reigned about 70 years after Ahelwolfe, in the firſt of 
all his Laws made ſpecial proviſion for the punual 
ayment of Tithes, Ego Adelſtanus Rex, Sc. Mando 
repoſitis meu omnibus inregno meo, Sc. ut in primis 
reddant de meo proprio Decimas Deo, tam in vivente 
captali quam mortus frugibus terre, & Epiſcops mti 
ſemiliter faciant de ſuo proprio, & Aldermanni mei 
Prepoſiti mei. Ft volo ut Epiſcopi © Prepoſiti hoc 
Judicent omnibus, qui eis parere debent, Wc. Recolen- 
Aum quoque nobis eſt, quam terribiliter in Libris poſi- 
tum eſt, Si Decimam dare nolumus, ut auferantur a no- 
bis Novem partes, & ſolummodo Decima relinquatur. 
This Hitheltas dying without iſſue, was ſucceeded in 
the Kingdom by his brother Edmund, in the Second of 
whoſe Laws we find it thus Enacted, in a great Synod 
conven'd at Londok, where Odo and WoliZas Archbi- 
ſhops were preſent, Decimas Precipimus omni Chri- 
ſtians ſuper Chriſtianitatem ſuam dare, &c. $i: quis hoc 
dare noluerit, Excommunicatus fit. And in the Firſt of 
King Edgar's Laws you have theſe words, Reddatur 
omnrs Dectmatioad Matrem Eccleſiam cui Parochia 
adjacet, Alſo in the Fourth of King Ethelred's Laws 
itis commanded in theſe words, Precipimus ut omnis 
homo, Wc det reffam Decimam ſuam, ſicut in diebus 
Anteceſſorum noſtrorum fecit, quando melius fecit, hoc 
eſt, ſicut aratrum peragrabit decimam acram. Et omnis 
Conſuetudo reddatar ad Matrew noſtram Eccleſiam cut 
adhacet, 


— 
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adjacet. Et nemo auferat Deo,quod ad Deum pertinet, 
ts Predeceſſores noſtri conceſſerunt., And in the Ninth 
of King Alured's Laws,S: quis Decimam contra teneat, 
reddat LASHLITE cam DACIS, WITAM 
cum ANGLIS. Andin the Laws of the Congueronr it 


Datis 
5. Laſblite, 8. 
e. Mul&ta quin- 


rr Sn 


Oo Da- 


is particularly Ordained, That de 021i annona Decima que Marcarum: 


garba Deo debita eff,  ideo reddenda. Si gregem 


Wita, t.e. Mu 
Aa 30. Solido- 


Equarum habuerit, pullum reddat decimum ; qui unam rom. Secun- 


tamen vel duas habuerit, de ſingulis pullis Singulos de- 
narios. Similiter, qui Vaccas plures habuerit, deci. 


dum Gloffar. 
Hiſt. 4ngl. 
Scriptores 


mum vitulum : qui unam vet duas, de Vitulis ſingulis Decem. 


Obolos ſingulos. Et qui Caſeum s ar det Deo deci- 
mum ; ſi vero non fecerit, Lac decima die. Similiter 
decimum Agnum,decimum Vellus, decimun Caſeum, de- 
cimum Butyrum, decimum Porcellum. Item, de Api- 
bus vero Similiter Commodi. Quinetiam de boſco, 
prato, & aquis, de molendinis, parcis, vivarits, pif- 
carits virgultis,F hortis, & Negotiutionibus© de om- 
nibus rebus quas, dederit Deus, decima pars et red. 
denda eff, qui Novem partes ſimul cum Decem largitur. 
Qui eam detinuerint, per Tuſtitiam Epiſcopi, & Regir, 
ſi neceſſe fuerit, ad redditionem arguantur. It is on 
good ground that the Canoniſts do hold, That Tithes 
Originally and ex ſua naturaare of Eccleſiaſtical cogni- 
zance, beſide the Statute of primo R. 2. That purſuit 
for Tithes ought, and of ancient time did pertain to the 
Spiritual Court, notwithſtanding what others aſſert, 

hat in their own nature they are a C:zv:/ thing, and 
that ( as Bra#F. 1b. 5.fol. 401 3 they were annexed to 
the Spiritualty. 

In the Chapter of T:thes in this enſuing Abridgment 
you find the Order of Ciſterc:ans, ſo called from Ciſter- 
cium in Burgundy, being but refined Benedifines, ex- 
empted from payMig of Tithes : ſoalſo were the Orders 
of Templers and Hoſpitallers , otherwiſe called of 
St. Zohn's of Jeruſalem ; for anciently the Lands of Ab- 
bies did pay Tithes to the Pariſh-Prieſt as well as the 
Lands of Lay-men, but 1n the year 1100 they obtained 
-beſides the Appropriations thay then had) of Pope 

H Paſc hat 
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Paſchal the Second at the Council of Mentz, that their 

Lands for the future ſhould be diicharged thereof. But 

this Exemption was after limited and reſtrained by Pope 

* P. Adrian 4: * Adrian the Fourth about the year 1150. ( excepting 
cov A the Tithes of new improvements in their own occupa- 
been a Benedi- tion by culture,. Paſture and Garden-Fruits ) Þ only the 
Aine Monk, of ſ1j;d Three Orders were exempted from the general 
+ Vid. Alix. Payment of all Tthes whatever. The Templers and 
in. 6. de dec.  oſpitaller were meer Lay-men, yet they were ex- 
c.2. Starut®- ® empted as well as the other: Yet the Lateran Council 
a , Edir. in 4.1215. Ordered, That this Priviledge ſhould not 
Colon. extend to Covents erecd ſince that Lateran Council, 
nor to Lands ſince beſtowed on the ſaid Orders, though 

their Covents were erected before that Council. In 

much that when the ſaid pins contrary to the 

Canons of that Council, purchaſed Bulls from the Pope 

to diſcharge their Lands trom Tithes ; King H.4.Null'd 

ſuch Bulls by the Stat. of 2 H. 4. cap. 4. and reduced 

their Lands to a S/atu quo. Theſe Exemptions from 

payment of T:thes in this or that particular Religious 

Order, was not known in the World, when A:thelwolph 

Son of Egbert, whom he ſucceeded as King of the 

IVeſt- S.1x0ns, gave (as aforeſaid )Ttbes of all his King- 

dom, and that freed of all Tributes, Taxes, and Impo- 

* Vid. 11gulpb. (itions, as appears by his * Charter to thar purpoſe ; ha- 

- _ ving at a Solemn Council held at Wizcheſter, ſubjzeted 

lb. 2. cap, 2. the whole Kingdom. of England to the payment of 

Tithes. True it is, that long before his time many 

Ads for T:thes may be produced, ſuch as the Imperial 

Edits, Canons of ſome Councils and Popes, belide 

ſuch Laws as were made by King Ina and Off ; yet the 

: ſaid Edits and Canons were never received in their full 

power into England by the conſent of Prince and Peo- 

ple, nor were King Ina and Offa ( though Monarchs of 

England, as it were, in their turns ) ſuch Kings as 

conveyed their Crowns to the Ifſue of their Bodies, but 

the ſaid A:ithelwolph was Monarcha Natus,non f.ttus ; 

and u—_ before his time there were Monarchs of 

the Saxon Heptarchy, yet not ſucceſſive and fixed in 

a Fa- 
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a Family ; but the ſaid King &g#ert, being the firſt that 
ſo obtained this Monarchy,as to leave it by deſcent unto 
his Son, the ſaid Athel/woriph, he thereby had the more 
indiſputable power to oblige all the Kingdom unto an 
obſervance of the ſaid Act. 


In the ſaid Chapter of T:thes there is alſo mention wir:acies. 


made of Mortuartes, as having ſome relation to 7;thes, 
wherein is ſhewed what it is, when, by and to whom, 
and wherefore to be paid. By the Jtat.of 21 H.$. they 
are reduced to another Regulation, than what was in 
the time of King Henry the $1xth. . A Mortuary was 
then the Second beſt Beaſt whereot the party died poſ- 
ſeſſed ; but in caſe he had but twoin all, then none 
due. It was called a Corſe-Preſent, becauſe ever paid 
by the Executors,though not alwaies bequeathed by the 
dying party: - All perſons polleſled of an Eſtate, (Chil- 
dren under T«ition,and Femes Covert, but not Widows, 
excepted ) were liable to the payment thereof to the 
Prieſt of that Pariſh, where the dying party received 
the Sacrament ut where he repaired to Prayers ; ) but 
in caſe his Houſe at his death ſtood in two Pariſhes, it 
was then divided betwixt them both : And it was given 
in lieu of Perſonal Tithes, which the party in his life 
time had through ignorance or negligence not fully paid 
=— jd. Conf. de Conſuetud. Such of the ancient 


Lawyers as were unacquainted with this word Mortua- . 


rium in the aforeſaid ſenſe as we now uſe it, took Mortu- 
arium only pro develitfo in morte,and ſay of it, That it is 
Vocabulum novum & barbarum : but we underſtand it 
better, where of Cuſtome 1t is due and payable. Theſe 
Mortuaries, where by the Cuſtome they areto be paid, 
were ever in conſideration of the omiſſion 7 Perſonal 
Tithes in the parties Life-time, which Perſonal Tithes 
were by the Canon Law to be ou only of ſuch as did 
recerve the Sacraments, and only to that Church where 
they did receive them, as may be inferr'd plainly from 
cap. Ad Apoſtolice de Decimis. But obſerve, ſays Leſ- 
fins, that in many places theſe Perſonal Tithes have 
teen quite taken away, and in ſome places they are eg 
| | H 2 only 


k, 
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only at the end of a mans Life, as among the Venetians, 
(which manner of payment ſeems to have agreat reſem- 
blance to theſe Mortuaries ;) and in ſome places they are 
paid only at the end of the year. And in like manner 
many Predial and Mixt Tithes in divers places are 
alſo abol:ſ'd ; which (lays ne 4 for the moſt part done 
by the permiſſion of the Church, where men have been 
obſerved to pay them with regret and much againft their 
minds, nor hath the Church in ſuch caſes thought fit to 
compel them to it, on purpoſe to avoid ſcandal, Leſlius 
de Fuſt.fS jur.1ib.2.cap.39. Dub. 5.nu.27. Andin ſuch 
places where the Cuſtome 1s to pay a Perſonal Tithe, 
when any perſons ſhall Hunt, Fiſh, or Fowl to make 
gain or mcrchandize thereby, and it be neglected to be 

Vid. 14. de Paid, whether Reſtitution or Compenſation by way of a 

ma. acq. dom» Adortuary ( where Mortuaries are Cuſtomable ) be in 

4 yep ,, that caſe due by Law, is a Queſtion, which by Covar- 

3” ruvies may be well held in the Affirmative. 

Bans, Although the face of the Church as well as State be- 
gan to look with a purer - (though leſs Sayguine) come 
plexion, when Queen Elzzabeth adorn'd rhe Crown, 
than when her Siſter wore it, yet even in Queen El:i2a- 
beths time there crept ſuch abuſes into the Church, that 
Archbiſhop Parker found it neceflary tohave recourſe 
unto the Power given him by the Queens Commiſion, 
and by a Clauſe of the Aetot Parltament, For the uni- 
formity of Common Prayer and Service inthe Church, 
Ge. whereupon bythe Queens conſent, and the Advice 
of ſome of the Biſhops, he fets forth a certain Book of 
Orders to be diligently obſerved and executed by all per- 
ſons whom it __ concern ; wherein it was Provided, 
That »o Parſon,V icar,or Curate of any Church Exempt, 

ſhould from thenceforth attempt to conjoyn, by ſolemni- 
zation of Matrimony, any, not being of hu or their 
Pariſh-Church, without good Teſtimony of the Banns 
teing aik'd in the ſeveral Churches where they dwekl, 
or otherwiſe were ſufficiently Licenſed. Heyl. Hiſt. of 
Q. Eliz. Av. Reg. 3. Barns or Banna, that word Ban- 
nam is ſometimes taken pro Mandato, ſcil. Ediffo ; it 
15, 
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is a word of divers ſignitications, as appears almoſt by 
all the Gloſſographiſts and Feudilts ; it ſounds ſometimes 
like Ed:Fum, ſometimes like Mandatum or Decretum, 
and ſometimes (as here) like Proclamatio, Saxontbus 
zebann, whence there is their zebannian pro Procla- 
mare, edicere, mandare, ut © noſtratium Baines, pro 
Nuptiarum federe Publicato. , This Publication of 
Banns was cautiouſly ordain'd for the prevention of 
Clandeſtine Marriages, which were prohubited in this 
Kingdom above 500 years ſince, as 2 thing contrary in 
all Ages to the practice of all Nations and Churches 
where the Goſpel was received ; and therefore at a 
Council conven'd at Weſtminſter in the year 1175. by 
Richard Archbiſhop of Canterbury under the Reign of 
King Hz. it was Ordain'd, That no perſon whatſover 
ſhould ſolemnize Marriage in. any clandeſtine manner, 
and in caſe any Parſon ſhould have a hand therein, he 
was to be ſuſpended ab Officio for the ſpace of Three 
years : Nullus Fidels cujuſcunque Conditions ſit occulte 
Nuptias faciat, ſed a Sacerdote publice nubat in Domi- 
#0. i quu ergo Sacerdos aliquos occulte conjunxiſſe- 
invents fuerit,triennio ab Officio ſuſpendatur. Can. 17. 
dift. Concil. It is Recorded by good Hiſtorians, that 
Anciently in Ireland they. were fo. far from Publiſhin 
theſe Banus before Marriage, that they rejeRed all Ma- 
trimonial Laws whatever,iaſomuch that Polygamy was 
very common amongſt them until the Reign of King 
H.z. who ſent Nicholaus his Chaplain, and Radulphus 
Archdeacon of Landaff into Ireland, where at Caſſe// 
they held a great Council under age Alexander ; in 
which Council Three things were ſpecially Ordain'd, 
the one concernin _—_ to be In the Name of the 
Father, Son, &c. Pe till then their Cuſtome was to Dip 
the Child, as ſoon as it was born, three times in Water, 
but if it were a Rich mans Child, then in Milk : Ano- 
ther concerning Tzthes to be duly paid to Eccleſiaſtical 
Perſons, for Ki then many of them ſcarce knew whe- 


ther Tithes _ tobe paid or not : And the Third was 
concerning Mar 


riage, thatit ſhould be ſolemnized jure 
Eccleſiaſtico, 


@Q_ 
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Eecleſiaftico,plerigue _ aies the Hittorians ):Horum, 
quot uxores volebant tot habebant, There was alſo a 
Fourth thing Decreed in that Council, and that was 
concerning Teſtamerts, and diſtribut.ons of the Goods 
and Chattel of perſons deceaſed, —— C/ron.Jo.Bromt. 
de Temp. H. 2. | 
Adultery. Within the cognizance of the Epiſcopal or Ecclefiaſti- 
cal Juriſdidtion are alſo all matters relating to the ſin of 
Adultery; the Biſhops Juriſdiction herein is very An- 
cient, as appears by the Laws of King Kanute, made 
above 650 years ſince, in Leg. 80. Sr: qu —_—_ & 
Concubinam ſimul habuerit,, non faciat ei Presbyter 
aliquid reftitudinum, que Chriſtiano fieri debent,priuſ« 
quam preniteat, & ita emendet ſicut Epiſcopus injunget. 
Such Adultery is a kind of double Fornication, accord- 
ing to the definition in the 7574 of the ſame Laws, Adul- 
dulterium eft, ſi Sponſus cum vacua fornicetur, &© multo 
pejns fi cum boaſs alterius. It was a ſtrange and moſt, 
cruel puniſhment that Philip Earl of Flanders, -in the 
time of King H. 2. cauſed to be executed on Walter de 
Fontibus, taken ( as reported ) in Adultery with the 
Counteſs Iſabella: who commanded that he ſhould be 
beaten to death with blows or ſtrokes of Keys tyed up 
in bundles ; and being dead, his Body to be hung by the 
Feeton a Fork with the Head downwards, in a place 
prepared for that purpoſe, there to remain ignominiouſly 
expoſed to the view of all Spetators. Radulph.de Di- 
7s Spain it s ceto, Imag. Hiſf. The puniſhment of an Adultereſs ac- 
—_ Nth cording to the foreſaid Laws of _ Kanute was much 
iſe » bs more favourable ; for by the 78h of thoſe Laws ſhe was 
Daughtry, to loſe but her Noſe and her Ears, 4: Mulier, vivente 
— '" Marito ſuo, faciat Adulterium, © manifeſftetur $c.ipſa 
Dr. Taylor. perdat Naſun © Aures. But the Emperour Aurelias is 
{aid to have puniſhed it in one of his Souldiers, for com- 
mitting it with his Hoſteſs, in a way of Cruelty little 
inferiour to that practiſed by the ſaid Earl of Flanders ; 
for he commanded the heads of two Trees growing 
nigh together to be bowed down, the Souldiers Legs 
to be faſt tied thereunto, then to be ſuddenly let go; 
whereby 
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whereby he was torn in two parts, the one hanging on 
the one Tree, the other on the cther, and ſo to remain 
as a _—— Spectacle to his Army. Buc. Chron. Not- 
withſtanding what was firit aboveſaid in reference to 
what Juriſdiction the cognmzance hereof did anciently 
belong in the daies of King Karute, viz. That the Offen- 
der ſhould make ſuch ſatisfattion as the Biſhops ſhould 
enjoyn ; yet it 1s evident that after this, vzS. in the 
Conquerors time, Fornication and Adultery were pu- 
niſhable in the Kings Temporal Court, and the Leets 
eſpecially (by the name of Lecherwte, ) and the Fines 
of Offenders aſſeſſed to the King, though.now it meerly 
belongs to the Church, a Prelident whereof. we have in 
the Church of Corinth, which by St. Pauls Command 
procecded againſt the Inceſiuous perſon ; but as tea 
Rape, there being force and violence in the caſe, the 
Temporal Court and Common Law ( were there no 
e Statute in the caſe ) hath the beſt Right to the trial and 
puniſhment thereof. By the Congueror's Laws the pu- 
niſhment of Adultery was only pecuniary, Leg.14. Quz 
 Deſponſatam alteri vitiauerit, forufaciat Weram ſuam 
Domino ſuo. Yet in-ſome caſes it was Capital, accord- 
ing to the ſaid Conguerors Laws, as in Leg. 37, $; Pa- 
zer deprehenderit filiam in Adulterio in domo ſua, ſeu 
in domo generi (ut, bene licebit ez Oure ( lege forſan Oc- 
cire, Occidere) Adulterum. Lambert. de Priſcu Angel. 
Legibus, 

Foraſmuch as Baſtards and matters of Baſtardy are 
within the cognizance of the Eccleſiaſtical Juriſdiction, 
ſome notice 1s taken thereof in the next place of this 
Abridgment. By Baſtard we commonly underſtand 
prolem ex illicito concubitu procreatam. The moſt Fa- 
mous of this kind that we meet with in Hiſtory,. and 
that concerns us, was William the Congueror, of whom 
Simeon Monachus Dunetmenſis in his Hiſtory fays, That 
An. 1035. O611t Robertus Dx Normandorum, cuz (uc- 
ceſſit Willielmus Ba#tard fil:us ejus in puerili etate. 
Of whom alſo Razulphus de Diceto in [urs Abbrevia- 
tionibus Ghronicorum on th: year r036; ſays, - That 


Ovit 


wera h.e.preti- 
um Nartivitatis 


hominis, 


Baſt ara. 
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Otiit ROBERTUS Dux NORMANNIZ 
FraterTertii RICHARDILIas6J EROSOLYMIS 
rediens, apud NICEAM Cimitatem. Cui ſucceſſit 
WILLIELMUS BASTARD filus ejus in pue- 
rili etate, qui ANGLIAM poſtea congurſtoit ; pater 
WILLIELMI Regs RUFI, SHE NRICI. 
It is frequent in Hiſtory to find W://;am the Conqueror 
| Sirnam'd the Baf?ard ; nor did himſelf in the leaſt dif- 
dain to ſtyle himſelf by that Addition ; for in his Epiſtle 
to Alanus Earl of Britannia Minor, we find him thus 
ſtyling himſelf, Ego Willielmus cognomento Baſtardus. 
And no wonder( ſays the Glofſographeyr on the ſaid Hiſto- 
rians)when the Title or Name of Baſtard in thoſe days 
was uſed by ſome as a mark of Honour; the which he is 
the rather induced to believe, forthat(vocs deritwvationem 
Kilimnam ampleFfens ) [cil. a beſt-aerd, that is, optima 
indoles [fue natura, there is no cauſe of being aſhamed 
thereof: Tllegitimo enim (ſays he) © furtivo concubitf® 
procreati, animo plerunque ſunt alacri& elato, ingenio 
ſagact, & judicio exatto ; hanc ( inquam ) vock origi« 
nationem potius probarem, cum in ceters nulla ſit gle- 
riandi cauſa. By the Canon Law a Baftard is prohi- 
bited from taking Orders, as alſo from having an Eccle- 
ſiaſtical Benefice. c. 1. & pey tot. De filis Presbyt. The 
ſaid Prohibition is grounded by that Law on Dext. 23. 
Non ingredietur Manzer, hoc eſt, de Scorto Natus, im 
Ecclefram Domini naw ad decimam generationem. Yet 
the Pope doth uſually diſpence with that Canon, ſpe- 
cially where ſuch Illegitimates live commendably, and 
follow not the vicious praQtice of their Parents ; Iz zll:s 
qui paterna vitia'non ſequuntur, poſſunt ſuffragari vir- 
tutes, que inducent Summum Pontificemw ad Diſpenſan- 
aum, fi morum honeſtas eos Commendabiles reddat. 
c. Presbyterorum 56. Diſtin. And leſt ſuch ſhould 
conceive themſelves cauſleſly injured by that Prohibi- 
tion, the Canoniſis aſſign three Reaſons for it ; the one 
is the Dignity of the C ergy and the Sacraments, which 
ought not to be committed to Infamous perſons : Ano- 
ther is in deteſtation of th-ir Parents Crime, which 
com- 
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commonly extends alſo to their Children : The third is 
the Parents Incontinency, and becauſe the Children do 
for the molt part inherit their Parents Vices. »»--cap, Sj 
ens Angelorim. 56. Duſtin. Yet a Modern Hiſtorian 
peaking of Pope Leo the Seventh, An. 935. ſays (out 
of Luitprandws) that Bozon Biſhop of Placentia,Theo- 
bald of MilLain,and another great Prelate, were all the 
Baſtards of Hugo King of Italy by his three Queens Be- 
zola, Roſa, and Stephana, whom he termed Venas, 
Juno, and Semalo. vid.Prideaux's Compend. IntrodutF.of 
Hiſt. p. 106. Edvt. 5. 


' Nextfollows the matter of Divorce, which.is the Divorce. 


ſeparation of Married perſons by. force of, the Sentence 
 ( Eccleſiaſtical Judge .qualified to pronounce the 


ſame. Adultery in cither party is the common, though 


notthe only. cauſe of Divorce. Some there are { it 
ſeems) of great Reputation in the Church ( for this is 
Queſtio tam Tg quam Furs ) who poſitively con- 
demn it as unlawful for a Man or- Woman to live with 
their Husband or Wife reſpeQively,if either of them be 
notoriouſly guilty of Adultery. Of which Opinion was 
St. Hierom, laying, That a man is Sub maled:itione [i 
Adulteram retineat. And St. Chryſoftome, Fatuus 


none of Cato's wiſdom,nor any great piece. of kindneſs 
done his Friend Hortenſenus,to lend him his wife Martza; 
whoſe Chaſtity deſerv'd a better requital. Socrates al- 
ſois reported to be as kind-hearted in this matter, as 
ever Cato was; and they are both ſaid to lend their 
Wives as freely as a man lends an Utenſil : As thefe 
Wiſe men were beyond the reach of a D:vorce, ſo they 
were more ſerious than to bluſh at Cornutiſm, the com- 
mon Fate of ſuch Philoſophers. St. Baſel was of Opi- 
nion, . That it was lawfal fora Woman ſtill to cohabit 
with an adulterous Husband ; to which purpoſe he made 
2 Canon, , and commanded it to be done in his Church, 
as appears in his Epiſtle to Amphilochius,r Can.g.t9 21. 
This alſo was the Sentence © + Auſtin to Po __ 
an 


In Matth. 19. 

iniquus,qui retinet Meretricem ; Patronus enim Turpi« © 
. . . . " * . Co 

tuding eft, qui celat Crimen uxors. So that it was 


auf. 32, q. I» 
Sicut. 
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Trex. Goncil, 
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Father $90. 


Coneil, Trent. 
fiÞ. % 


Defamation. 


Prov. 23+ 1s 


and in his Book de Adulterins Conjugin. David received 
hs wife Michal, who had lived with another man, 
St. Baſil it ſeems, though he be of opinion that the 
Woman ſhould ſtill live with the Adulterous Husband, 
yet does not think it fir, that the man ſhould beſo ob- 
ligedas to his Adulterous Wife. The Council of El:be- 
r4 refuſed to give the Sacrament to a Clergy-man, that 
did not inſtantly expel from his houſe his Wife whom he 
knew to commit Adultery : And by the Council of Neg- 
Ceſarea he was to be depoſed from his Dignity in the 
ſame caſe. In the Council of Trent there was a Canon 
made, having an Azathema added to it, which con- 
demned thoſe that ſay, That the Bond of Marrtage « 
diſſotved by Adultery, and that either of the parties 
may contratt another Matrimony mo the other 
liveth : And by the Fifth Anathematiſm of that Cotin- 
cil, 22. Fuly 156 J- were condemned Dzvorces allowed 
in Juſtinian's Code : which Anathematiſm was added 
at the inſtance of the Cardinal of Zorazy, to oppoſe 
the Opinion of the Calviniſts. In the fame Council 
n the Article of Divorce, it was ſaid by one of the 
Fathers there, that the Matrimonial Conjundtion was 
diſtinguiſh'd into Three parts ; the Bond, the Cohabi- 
tation,and the Carnal Copulation : inferring, that there 
were as many Separations alſo : and that the Eccleſiaſti- 
cal Prelate had power to ſeparate the Married, or to 
ive them a Divorce in reſpe&t of the Two latter, the 
atrimonial Bond ſtill ſtanding ſure, ſo that neither 
can-marry again. Yet the Goſpel admits but of one 
cauſe of Divoree, viz. Fornication, which ſhould ſeem 
to be underſtood de Vinculo, becauſe Divorce in the 
other reſpedts may have many Cauſes. 

Of all Perſonal Actions within the Eccleſiaſtical Cog- 
nizance,, that of ys a9 ſeems to be of the ten« 
dereſt concern, if thatbe obſerved which So/omon ſays, 
That a Good Name « to be choſen before great Riches ; 
where by Name, nothing can be underſtood other than 
a mans Credit, Fame, and Reputation-in:the World : So 
that. the: Inference is. clear, a: Defamer # the worſt of 
Thieves,. 
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Thieves, the Sacrilegious ones excepted; yet were it 
not for the ſweetneſs of Revenge, and the encourage- 
ment of the Law, ſuch Actions might be better ſpar'd 
than what it coſts to maintain them; and ſuch ill- 
ſcented Suits do favour worſe being kept alive in a Tri- 
bunal, than they would by being buried in Oblivion, 
ſpecially if the Defamed conſidered, that to forget In- 
juries is the beſt uſe- we can make of a bad Memory. 
This Defamation is not properly that, which we call 
Detratio, for Detraftio in its proper ſignification is 
aliene fame occulta © injuſta violatio ; but Defaama- 
tion, though it be an wnjuſt, yet it is not an occult vio- 
lation of another mans Fame or Reputation ; they have 
indeed both the ſame end,but they donot both take the 
ſame way to that egd : they both aim and deſign the 
extinguiſhing or diminiſhing the Credit and Repute 
which one man hath in the mind and uu opinion of 
another ; but the one doth it more openly and publickly, 
at leaſt not in ſo clandeſtine way as the other. This 
Defamatio is of near affinity to that which we call 
Contumelia, which is an unlawful violation of a perſons 
Honour and Reputation by undecent and Falſe Speeches, 
Geſtures, or Actions, on purpoſe to diſgrace him : 
only in this alſo they differ, that Defamatio may be of 
one man to another in the abſence of the Defamed; but 
Contumelia is not but to the party preſent, vel abſent? 
tanquam preſenti, that is, in the preſence of ſuch as 
have a relative repreſentation of the perſon Contume- 
liouſly ſo reproached. —_— Actions of Defama- 
tion there are two Queſtions raiſed, rather by the Ca- 
fuiſts than Canoniſts ; the one, Whether the Heirs of the 
Defamer be obliged to make reſtitution of Dammage 
to the Defamed, in caſe the Defamer died before ſatif- 
faction made ? the other, Whether ſatisfaQtion for the 
dammage done by Defamation, be to be made to the 
Heirs of the Defamed, in caſe he died before ſuch dam- 
mages were recovered by him ?. Although both theſe 
Nueſtions are anſwered in the Negative by that known 


Rule in Law, A&io perſonals moritur cum peejonsy 
I 2 the 
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Ex MS.in Col- 
eg. C, C.Cant. 
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the Reaſon being, becauſe the Obligation ariſing thenee 
is meerly Perſonal, &© non eſt ad al:quid dandum, ſed ad 
aliquid agendum ; yet Navar. Adrian. and others, 
who hold the contrary, will not be ſo anſwered ; for 
though they agree the Rule of Law, yet they deny the 
foreſaid reaſon of that Rule to hold in this caſe, for ( [ay 
they)the obligation in this caſe is not purely and meerly 
Perſonal, as 15 commonly ſuppoſed, but doth quodaum- 
modo affect the Eſtate of the Defamer, whether alive or 
dead : He gives an Inſtance, Aman ſets by Neighbours 
Houſe on fire, and dies; hs Heirs ſhall make good the 
dammage done by that fire: A mans Good Name and 
Reputation # far more precious than hu habitation :' he 
that conſumes that Good Name and Credit without cauſe, 
ſhall refund the dammage out of hs Eitate, and death it 
ſelf ( before ſatinfaftion made ) ſhall not excuſe hu 
Heirs, vid. Navarr.c.18. nu.45. © Adrian quodlibet 11, 
So likewiſe as to the other Queſtion, T/tram defuntto 
ſit Fama reſtituenda? there are-who hold it in' the Aﬀir- 
mative, Quia Fama eſt bonum, quod homo etiam poſt 
mortem- cenſetur poſſidere. Rut when all is ſaid ( for 
ſome will ſuperaboud in their own Judgments) the ſaid 
Rule of Law muſt ſtand void. of all Exceptions, and 
hold good and applicable to the Premiſes, That Ao 
Perſonals moritur crm perſona. 

Among all thoſe horrid Offences whereby the Church 
1s or can be violated, that of Sycr:Jedge ſeems to look 
with the blackeſt face ; which, though as a Felonious 
act, may fall under a Temporal. cognizance, yet the 
Canon Law concludes it as a thing in its own nature 
properly ſubjefted to the determination of the Eccleſi- 
aſtical Juriſdiction. It is now nigh a Thouſand years 
ſince Withred King of Kent conven'd a Synod, wherein 
Brithwald Archbiſhop and Primate of all Britain was 
Preſident : In which Synod it was ſo long ſince declared 
in theſewords, viz. Horrendum eft heominibus Deum: 
vivum expoliare, tunicamque ejus &© hereditatem ſcin- 
By the Laws of Alured King of the Weſt-Saxons, 
Zeg.7. the Sacrilegious perſon. was to loſe that wn 
where- 
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wherewith he did the Fat, $:- guu in Ectleſir furetur 
aliquid, amputetur manus de qua furatus eſt.. In the 
time of Queen Ezabeth there were a Sacrilegious kind 
of Church-Plunderers, who under pretence of aboliſhing 
Superltition, demoliſhed ancient Tombs, raz'd the Epi- 
taphs and Coat-Armours of moſt Noble Families, and 
other Monuments of venerable Antiquity,took the Bells 
out of Churches, and uncovered the Roofs of Churches 
by plucking off the Lead ; bur theſe Birds of Prey had 
their wings ſoon clip'd by the. ſa.d Queens Proclamati- 
on, which was effectually put in Execution for the re- 
ſtraint' of ſuch Sacrilegious Rapines :- King Guthred, 
who by St. Cuthberi's Command was in-Ciildhood ta- 
ken out of a Servile eſtate and made King of | Norrhun- 
berland about the year 890. made ſuch an Edict againſt 
the Sacrilegious perſons as thunder'd them all into Hell; 
Graviſſime maledittions Anat hemate percuſſit, ut cum 
Juda Proditore Domini, damnations ſententia ferian- 
xur. Simeo. Hiſt. de Dunelm. Eccl: Nor are'Korah and 
his Confederates the only perſons whom the Earth in- 
terr'd- alive for their Rebellion againſt the Sacerdotal 
FunRion ; for ( if you will credit Tradition ) the like 
hath ſince happened in the caſe of Scrri/edge to'-the 
Scotch Army, which in the ſaid Gaihred's time thad no 
ſooner (according to their Modern Practice )' fleec'd the 
Church of Lindsfarne nigh Tweed,to tunick their Long-, 
ſbanks, but the Earth greedily opened her mouth, and 
devour'd theſe Devourers, at that very inſtant when 
they were all ready to engage in a Battel with the faid 
King of Northumberland, dit. $:71. ibid, But not to 
rake up Antiquity for diſcovery of what Legends and 
Romances lie under the Aſhes thereof ; this is as well 
True as Chronicled, That King //:/;am Rufus was 
Caſu ns voluntarie,darted to death inſtead of a 
Stag by a certain. Franck, one Walter Tyrell, inthe ſame 
place, which his Father the Congueror had Sacrslegronſly 
diſeccleſiated for more than 3o Miles, to Foreſt it into 
Speluncas latronum & luſtra ferarum. This was a 
real Sacriledge in a Victorious Monarch, which —_— 
IfTiE. 
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little to the Credit of his Congueſts ; but that in Pope 
Boniface the Seventh ( if Hittorians donot bely him ) 
was a Perſonal Sacriledge, who when he underſtood 
that the Roman Citizens conſpired againſt him, took 
with him all the Jewels of the Church of St. Peter and 
fled to Conſtantinople, where he converted the ſame in- 
to money for the proper uſe of his SacriJegions Holi» 
neſs. 

Another groſs offence, and little interiour to the for- 
mer, within the cognizance of the Church, is J/mony, 
or that Art Magick whereby Parſons, ſcarce worth the 
name of Perſons, as the Devil did into our Natural Mo- 
ther inſenſibly, fo they Serpentine themſelves into our 
Spiritual Mother, the Church vifible, invitibly. Hilde- 
brand, or by an alias Pope Gregory the Seventh, Con- 
ven'd a Synod General againſt Church-purchaſers and 
buyers of Eccleſiaſtical Livings, and againſt ſuch Bi- 
ſhops as from the hands of Kings or Emperors receive 
the inveſture of their Biſhopricks per trad;tionem An- 
nult © Baculi; he ſaid, That Oailqus Epiſcopatum 
mercatur, contra Spiritum Santtum, qui donum Det 
dicitur, facit. He likewiſe made a Decree in the year 
1074. That not only the Bayer and Seller of any Eccle- 
ſiaſtical Office, but whoever alſo that is conſenting 
thereunto, ſhall be damned with $:mor Magns. Simeon 
Dunelm. H:ſt.de Geſt.Reg. Angl.. It is unavoidable, for 
the Pope, who hath the Keys of Hell by his girdle, hath 
ſo Decreed it. But Pope Gelaſrus was in this matter 
better natur'd by tar, for he left ſome place for Repen- 
tance, and proceeded not an inch beyond a Reverſable 
Anathema ; Si guu vendiderit, aut emerit vel per ſe, 
vel per alium, Epiſcopatum, Abbatiam, Deconatum, - 
Archidiaconatum, Presbyteratum, Prepoſituram , 
Prebendam, Altaria, vel quelibet Ecklaltte? 
Beneficia, Promotiones, Ordinationes, Conſecrationes, 
Dedicationes Eccleſiarum, Clericalem tonſuram, Sedes 
in choro, aut quelibet Eccleſraſtica Officia, &t wen- 
dens © emens Dignitats © Officit ſut ac Beneficit 
periculo ſubjaceat. Quod niſireſipuerit, Anathemats 
mucrone 


The Introdudion. * 


67 


mucrone perfoſſus, ab Eccleſia Dei quam leſit, mods 
omnibus abſcidatur. The like was Ordain'd by a Coun- 
cil of zoo Biſhops Conven'd at- Rome, Pope Calixtmns 
the Second beingPreſident,vi&.Ordinari quemquan per 
ecuntam in Eccleſia Det vel promoveri aufforitate Se- 
aus Apoſtolic mods omnibus prohibemus. Si quis vero 
in Eccleſiz Ordinationem vel Promotionem taliter ad. 
guiſierit, acquiſita careat prorſus dignitate.ditft. Simeo. 
ubi ſupra. The ſame 7n terminis you have Ordain'd 
at a Synod Conven'd at Weſtminſter An. 1126. in the 
Reign of King Henry the Firſt, Honor:#5 the Second be- 
ing then Pope, v2. Santforum Tatrum _ inhe- 
rentes,quenquam in Eccleſia per pecuniam ordinari au- 
froritate Apoſtolica prohibemus.----i614. And at another 
Council Conven'd at Weſtminſter in the year i 175. un- 
der the Reign of King H. 2. it was Ordain'd, that all 
S$imoniacal Patrons ſhould be deprived of their Right of 
Preſentation for ever ; Null; liceat Eccleſiam nomine d0- 
talititad aliquem transferre, vel pro Preſentatione 
alicujus perſons pecuniam vel aliquod emolumentum, 
patto interveniente, recipere. Quod ſi quis fecerit, 
in jure vel conviftus vel Confeſſus fuerit, ipſum tam 
Regia quam noſtra frets auttoritate Patrocinio ejuſ- 
dem Ecclefie in perpetuum gu Statuimus. Can. 8 


vid.Chron.Gervaſ.de Temp.H.2. Itis Reported of the- - 


Emperour Henry, Son of Conradus, that in his youth 
be accepted of a Silver Pipe from a certain Clerk on 
this Promiſe and Agreement, That when he ſhould be 
made Emperour he ſhould beſtow a Biſhoprick on the- 
faid Clerk, the which he after did accordingly when he 
became Emperour ; but not long after the Emperour 
being ſurpriz'd with Sickneſs, and his Diſeaſe increaſing 
he lay ſenſleſs and ſpeechleſs for three daies, and ſorapt 
as it were out of the Body, that he lay as one dead; the 
Biſhops appointed a Three days Faſt for the Emperours- 
Recovery, which having obtain'd,he doth immediately 
by a Decree of the Council degrade the Biſhop whom he- 
had $;moniacally fo made for a Silver Pipe ; for it was: 


confeſſed by all that heard hereof, That he was —_ 
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the Devils during the ſpace of all thoſe Three daies 
wherein he lay as dead, thoſe Devils all that while dart- 
ing fiery Flames through a Pipe into his mouth,  where- 
by his. whole body became but as one Firebrand, in 
compariſon whereof our 'Material Fire here on Earth 
was but as congeled Ice toit, tc. As you like this, ſo 
you-may have more out of the ſame Infallible Author, 
viz. Jo. Bromton. in Chronico ſuwo. At a Council Af- 
ſembled at Mantya by the Emperour Henry the Fourth 
in the year, 1966. by the” Third Canon of that Council 
it was Ordain'd, That whoſoever was admitted to a 
Church Office, willingly and wittingly by a Simoniack 
perſon, ſhould be removed from hs Order : And by the 
Sixth Canon of the ſame Council it was likewiſe Or- 
dain'd, That no Eccleſraſtical Office ar Benefice ſhould 
be ſold for Money, but freely given. . Alſo by the Se- 
venth Canon of the Council at Rome, conſiſting of 180 
Biſhops in the year 1180. under Pope Alexander the 
| Third, it was Ordained, That no Reward be taken for 
admitting men to Spiritual Offices, and that no money 
be taken Fi Bleſſing them that are Married, or for 
Adminiſtration of any other Sacrament : 'For at this 
time Marriage was counted a Sucrament of the Roman 
Church. He that $:monzacally enters on an Eccleſiaſti- 
_ cal Living, aim'd at ſomething worth money ; he can- 
not be. ſuppoſed to intend principally the Miniſtry of 
Souls, who comes to that Office inſtructed only with a 
bag of Money. In Ireland there is a Cuſtome of re- 
ceiving Oblations at the Baptiſm of Infants ; but if the 
Prieſt thall refuſe to Baptize the Infant till he be ſecured 
of his Money, he is a dire S$;monigach, for then he 
ſells the Sacrament at a price certain. It is Recorded 
in Hiſtory of Henricus Auceps, that when he fought 
- og the Hungarians, he made a Vow to God, That 
if he would give him Victory, he 'would purge his 
Countrey of J7zzony. Epiphanius. | | 
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The precedent Evils of $zcr;/e4ge and $7mony are no 
further puniſhed than as they are reduced into act and 
prattice ; but Hereſie, which in the method of the ſub- 
ſequent Abridgement next follows, and as within the 
Eccleſiaſtical Cognizance,is more ſpeculative, having its 
Seat more in the Head than in the Hand, and conſe- 
quently of the more pernicious quality, in regard of its 
poyſonous venom 1n theſe more noble parts, the Head 
and Heart : Noris it only the poyſon of the Soul, fatal 
in whom its; but it is alſo the plague and Leproſie of 
the Soul, dangerouſly infeCtious to others in whom but 
very lately it was not. This Hereſce may be detin'd to be 
a Publiſh'd Opinion, repugnant tothe Principles of our 
Chriſtian Faith, obſlinately maintain'd and perſiſted in 
by ſuch as profeſs the Name of Chriſt ; and ſo Hereticks 
are diſtinguiſh'd from Atheiſts and Infidels, properly fo 
called, albeit in a ſenſe they have ſomewhat of both the 
other in them : He ſeems to give it an adequate defini- 
tion, that made one for it by the true interpretation of 
the Greek word, Hereſes Grece, Eleffio Latine, eff 
fententia humano ſenſu Elefta, Scripture Sacre contra» 
ria, palam dotta, pertinaciter defenſa : And he ſeems 
to give the Heretich an apt compariſon, who made one 
for him by the Mole, which is a Beaſt blind, with a 
black, but ſmooth outſide, lurking in holes, working un- 
der ground, and ſpoiling the belt Land. In the black 
Liſt or Catalogue of Heretic&s, which you meet with in 
its proper Chapter of the enſuing Abridgement, you 
will not find all thoſe Herefies mentioned by Ep:phani- 
5, contr, Heref. 116.2. being purpoſely omitted tor bre- 
vities ſake, becauſe they were like abortive Births, and 
continued not long to diſturb the Peace of the Church. 
Hereſies of old, as of late daies, have ever crept.into 
the Church under a double pretence ; the one, of zeal 
to the glory of God; the other, - of a dereitation of 
Sin; the Devil would ceaſe to be the Od Serpent, if 
after ſo many thouſand years experience he were now 
to learn how to wheedle and deceive the Nations. 
It is obſervable, that whenever and whereſoever the 
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Light of the Goſpel hath appeared in any more than 
ordinary luſtre and purity, there immediately the De- 
vil hath exerted the utmoſt of his power and policy to 
obſcure that Light, by cauſing Clouds of Error to ga- 
ther in that Element where the Go'pel ſo aus in 
purity and ſplendor ; and whenever he deſilts}from this 
practice, let him no more be ſtyled The Prince of 
Darkneſs; whence, if Smgs Magus were ( as ſome 
ſay ) the Father of Heretzc$, you may gueſs who 
their Grandfather is; for accord.ng to the internal ge- 
nealogy, the Father of Lies mult needs be the Grand- 
father of Hereſies. . | 
In this enſuing Abr:dgment therefore you have one 
Chapter of B/aſphemy and Hereſie, as being alſo within 
the ook of Eccleſiaſtical Cognizance ; they are plac'd 
together, in regard of that affinity th:y have each to 
other ; for many of them are Co/em-Germ 1s, but one 
degree of a Lie removed, or rather are Srethren n 
Iniquity, for they have both th2 ſame Father, 7e are of 
Joh. 8. 44 your Father the Devil, &c. he abode not in the Truth 
(ſays our $.zv:our of the Ferws that believed not ;) ma- 
ny of whom B!/aſphemoully ſaid of him, Th:t he had a 
Devil, and was mai ; Others of them were foretold 
of by St. Peter, That they privily ſhould bring in dams 
1. & nable  Hereſies, even denying the Lord that bought 
3-16. hem, &c. wreſting the Scriptures unto their own de- 
ſtruction. Baopmnuer, Plalp eninre, that is, crouvittis 
zi:ceſſere, to {pear reproachtully and wickedly of God, 
to alcribe tothe Creature what belongs only to God, 
vel ab eo removere quod ili convenit, ſays St. Ambroſe, 
or to preterr a Falſe god before the True God, Rev. 13.1, 
This kind of B/a{phemy rcferrs chietiy to God the Fu- 
thr. | There 1s Bl.iphemy likewiſe which referrs to 
God the Son ; ſuch was the Blaſphemy of the Phariſees, 
when they ſaid of Chriſt, That he was aman gluttou- 
Marth, 11. 19. 045, and a Wine-bibber, &c. This they might probably 
{xy out of their ignorance of his lerſon, and therefore 
a mach inferiour Blaſphemy to tlut againſt the Holy 
Cb/f, 'sch- 1s ever againſt Conſcience, and out of 
Envy 
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a Blaſphemy alſo which referrs to Men. Bart in /. Item 
apud, 4. art Tretor. #. de Tnjur. But this is not that 
Blaſphemy here intended, although that Opinion ſeems 
to be back'd with good Authority, i Cor.4.1 3.89 Tit. 3.2. 
yet St. Auſtin, who underſtood this matter better than 
Bartol, was of another opinion, Eft autem Blaſphemia 
( fayshe ) cum aliqua mala dicuntur de bonus, Ttaque 
1am vulgo Blaſphemia non accipitur, niſt mala verba de 
Deo dicere. De hominibus namque dubitari poteſt : 
Dems vero fine controverſia bonns eſt, D. Augult. zn 116. 
de Morib. Manicheor. a 11. It is buta weak illuſtra- 
tion of the matter, to ſay Quod in homines eſt Contu- 
melia, hoc in Deum eſt Blaſphemia. It may formally 
be defined tobe an Injurions and Contumelions Speech 
againſt God : It is diametrically oppoſed to Divine 
Praiſe ; and both theſe may be as well Interzal, of the 
Heart, as External, of the Mouth, for in Gods Omni- 
ſciency there is the language of the Heart, as well as of 
the Lip; and there may be Blaſphemy in the one, as 


Envy and Malice. Bartolus is of opinion, That there is 


well as of the other. *By the Levitical Law the Blaſ- Levir. 24. 


phemey was to be ſtoned to death. By the Cimz/Law 
he was likewiſe to die for it. Authen. ut non Luxurien- 
tur. in fin. But this Penalty in thoſe dates by reaſon of 
a defect of Religion and Juſtice is not inflited, ſays 
Lucas de Penna, in L. onnes. C. de Delatorib. © Jul. 
Clarns. $. Blaſphemia, nu. 3. yet Blaſphemers of the 
higheſt rank are at this day put to death in ſome places, 
in others they are condemn'd to the Oars,in ſome places 
they are Baniſh'd, in others they have their Tongues 
cut off, or an hole bored through with an hot Iron, ut 
refert Clarus. By the Canon Law ſolemn Penance was 
anciently enjoyn'd to Lay-Blaſphemers. c. 2. de Maled. 
But this is not now in uſe. The Council of Lateran un- 
der Pope Leo the Tenth, Commanded that ſuch BJaſ- 
phemers ſhould not be abſolved 77 foro Conſcientie 
ab[que grawiſſima penitentia. dit. Concil. Seſſ.g. h. Ad 


abolenadum. There are ſome who would have Hereſee noife. 


to be a kind of Blaſphemy ; doubtleſs there are ſome 
K 2 Here- 
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Hereſies that are very Blaſphemous ; but Hereſie in ſu; 
natura is quite another thing ; for as Blaſphemy is de 

Deo male dicendo, ſo Herefie is de Fide Catholica male 
eligendo; for the word Hereſis isderived 47 T6v aigioua,, 
Eligo, whence they are underſtood as Hereticks, who 
departing from the true Catholick Faith of Chriſt a/;am 
ſettam Eligimt. Some there are, who would have all 


Hereticks to be divided into the Major and the Minor ; 


by the Major they will have to be underſtood all thoſe 
qui nominatam hereſin predicant, ſuch of old were the 
Manicheans, Arrians, Eutychians, Samaritans , 
Ophites, Donatiſts, Priſcillianſts, and the like : By 
the Minor, thoſe qui herein in1yominatam defendunt. 
Droſeus in Method. Fur. Thus the Philoſophers of 
old had their Sets alſo among them, tS unuſqu:/que /ibi 
aliquod genus diſcipline ac Sette proprium elegtt ; 
there were various Factions among them, which by the 
Greeks were termed Hereſies, but by the Latins, Sefts. 
Among the Ancients this word Here/ze was not ſenſed 
in that 04:zum as now with us,nor the word SetFa among 
the Latins ; St. Paul himſelf ſpeaks of it in one place 
as in a ſenſe almoſt ind.ﬀerent, AF.26.5. Notwithſtand- 
ing it is well known, that the Holy Scripture generally 
underſtands and ſpeaks of it in peſſimam partem ; ſo in 
Tit.3.10. Aman that & an Heretick after the first and 
ſecond © Aamonition rejett : And in 1 Cor. 11. 19. There 
mus? be Hereſies among you, that they which are ap- 
proved, may be made manifeſt : And in Gal. 5.20, He- 
reſies are numbred among the works of the Fleſh : And 
in 2 Pet. 2.1. they are called Damnable Hereſies. By 
the C:zvil Law an Heretich can neither make a Teſta- 
ment, nor recetve any benefit by a Teſtament. LZfin.C. 
de Heretics, Andif you will belicve Thomas Aquinas 
( as 1n this you very ſafely may ) all Hereticks by rob- 
bing the Holy Scriptures of the Truth to eſtabliſh their 
pern:cious Lies, are guilty of a kind of Sacriledge; and 


by Fathering ſuch Lies on God, tacitly of Blaſphemy. 
Aquin. ar. 2. 
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In the One and tortieth Chapter of the enſuing Trea- cou:ils. 
tiſe you have a briet Catalogue of the Councils accord- 
ing to our computation, here you have them more ſuc- 
cinatly according to the Roman account : Sebaftus, a 
Judge in Theſſz/onica, in the time of Conſtantinus Hare 
menopulits ſays, That ſome of the Ecclefiaſtical Canons 
were of the Holy Apoſtles, others of the Seven Oecuine« 
nical Councils, others of particular Synods, and others 
of certain* Fathers 7 the Church ; to ſay nothing of * jr :, -6144; 
the Papal Decretals ordered to be compiled by Pope F2t":1s of the 
Gregory the 9th. The Firſt Ocecumenical Council was Rn _— 
Conven'd at Nice under Conſtantine the Great, - againſt Pos , je»: 
Arius, who held the Son of God to be a meer Creature ; 7 *Tayior 
This Council confified of 318 Biſhops, by whom Aris oy ha ha, : 
was Anathematiz'd, and bis Hereſic condemned. The #tio1 (lays 
Second was atConftantinople under Theodifius the Great, pag ge _ 
againlt the Preumatomachiſts, who denied the Divinity To ——_ 
of the Holy Ghoſt : This Council conſiſted of -1 50 Bi- 9% wor and 
ſhops, by whom theſe Hereticks together with their 5 — 
damnable herefie, was accurſed. The [hird was at der tis Third, 
Epheſus under Theodoſins the Leſs, againſt Neſtoriys "9 "44 Gra- 
and Ce/eftinus, who held that Chriſt 'was only Man : At RR * 
this Council were 2co Biſhops,by whom theſe Hereticks 7 « 5:i/ms- 
were likewiſe cenſured as the former. The Foarth was 37 ©? 
at Cha/cedon under Marcianus, againſt Dioſcorns and unduly Bled 
Enutyches, who held that the Two natures of the Word, 7 wit were 
72, of God and Man, were after the Union reduced into ons ; 
one Nature; for which they were Anathematiz'd by Clemeni 5. 
630 Biſhops there Convened. The F:fih was at Cop 199922 por- 
ftantinople under Juſtinianus the Firſt, where 160 Bi- #nd 7:14, 7? 
ſhop; were preſent, who confirmed the Decrees of the 45. 
Fourth Synod, and condemned Origen and all other +; 5. 
Hereticks, The $;xth was alſo at Corll, minople under ence, "Sy © 
Conſtantinus Barbatus, where were Allemblcd 170 Bj. 3% 4-fol. 547; 
ſhops, who pronounced theSentence of Avathem:2 againſt 
all thoſe = unam in Chriſto voluntatem,& unam agendi 
vimtradebant. The 7th was at Nice under Cont antine 
and his Mother Irene,where 367 Biſhops were ailembled 
again{t the Adverſaricsof Images, whom tley ſubjected 
to 
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to their Anathema. (2) Ot Particular Synods, one was 
held in the Texzple of the Apoſiles in Conſtantznople un- 
der the Patriarch Photius, which was called the F;r ff 
and Second: Another under Leo 3nd ConfFantine in the 
moſt Famous Temple Sant72 Dec: Saprentie, or Sanfte 
Sophie, which contirmed the Seventh Synod : Another 
at Ancyra, more ancient than the firſt Univerſal Synod : 
Another at Ceſarea, more ancient than that at Ancyra : 
Another at Gavera, after the Nzcene, againſt Euſtachi- 
us, who deſpiſed Marriage, and taught things not con- 
ſonant to Eccleſiaſtical Tradition : Another at Antioch a 
City in Syria, where in truth were two Synods,the one 
under Aurel:anus againlt Paulus Samoſatenus, who 
ſaid that Chriſt was meer Man; the other under Con- 
{tntius Son to Conſtantine the Great : Another at Lao- 
dicea, ſcituate in Phrygia Pacatiana : Another at Saxr- 
dica, that when Conſtantzus embraced the foreſaid Sect, 
his Brother Conſtans, Emperour of Old Rome, by his 
Letters threatning him with a War, if he would not de- 
fiſt from perverting the Church ; his Anſwer was, That 
he ſought no other 'Doftrine, than what was moſt agree- 
ahble to the Catholick Faith ; whereupon by their and 
the Biſhop of Romes appointment 341 Biſhops wereCon- 
ven'd in a Synod, which having eltabl:ſhed the power 
and authority of the Nzcene Synod,did conſtitute divers 
Canons for the Church: Another at Carthage under Theo- 
doſius, where 217 Biſhops were allembled, -and with 
them the Popes Vicegerents ; this Carthage was part of 
Charchedon, and that a Province of Afr:ca. (3) The 
Canons of the Fathers are taken ( according to the Ro- 
m4 computation )out of the Epiſtles partly of D:ony/ins 
Alexandrinuspartly of Petrus Alexanarinus,partly of 
the Wonder-working Gregorzus : partly alſo out of the 
Epiſtles of B.z2:/ or Baſi/zus the Great:partly out of the 
Epiſtle of Gregory or Gregorius Nyſſenus to the B.of Me- 
Lita: partly out of the Reſponſes of Tzmothens Alexan- 
drinus: partly out of the Reſponſes of the Conſfantinopo- 
1:tan Synod to certain Monks, Nzchotaus the Patriarch 
being Preſident : partly out of the Epiſtles of Cyr:/ or 
Cyrillus : 
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Cyrillus:and partly out of the Epiſtles of Nzcephorns the 
Patriarch, (4)The Canons of the Holy Apoſtiles(a book 
falily aſcribed to rhe Apoſtles ) are in number 85. accord- 
ing to a modeſt Computation, if you have any Faith to 
ſpare, at leaſt enough to believe the Church of Rome, in 
that as in other Points, infallible. But the Canons 111 
deed of the Apoſtles, <which are of Order and External 
Government, do oblige ( as Dr. Taylor ſays) the Conſct- 
ence, by being accepted in ſeveral! Churches, not Ly therr 
firſt Inſtitution; and were fited only to Times, and 
Places, and preſent Neceſſities : For ( ſays he ) the 
Apoſtolical Decree of Avſtauning from Blood <was ob- 
ſerved by more Churches,th.an thoſe of Syria and Cilicia, 
to which the Canon was diretted ; and the Colledge of 
Widows or Deaconeſſes,derived tt "a ben the manners 
of the Weſtern Churches. And the Apeſtles in their firſt 
Preaching and Converſation in Jeruſalem inſtituted a 
ceenobitick /:fe, and had all things in Common with Be 
levers : ( indeed noman was obhged to yt.) Of the 
ſame nature were their Canons, Counſels, and Advices. 
The Canon concerning Widows; Let not a Widow be cho- 
ſen under 60 years; and yet Juſtinian ſuffered one of 40 


years old to be choſen. Novel. 123.C. 12,13. And the Ca- Anonym. The 
Hiſtory of the 
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non of the Apoitlies forbidd:ng to eat things ſtrangled, 
us no where obſerved 11 the Wiſtern Churches of Chri- 
ſtendom. In the beginning of the Fourth Century, 
above 1 30o years ſince, we find our Biſhops, Brzriſh Bi- 
ſhops, at the Couneils of Arles, Nice, Sirds, and Ari- 
mintim; a clear Evidence of the flouriſhing ſtate of 
Chriſtianity ſo long ſinceysin th's Iſland. Ar Arles in 
France, conven'd touching the Donatrfs, appeared for 
the Britains, Eborins Biſhop of Tort, Reſtitutus Bi- 
ſhop of London, Adelfins Biſhop of the City called the 
Colony of London, which ſome his Dole ro be Colcheſter, 
others Maldon in Eſſex; Sicerdos, a Pricit both by 
Name and Office ; Arminine, a Deacon, Ar. 313. At 
the Synod of Nzce in Prthinzs, An.325. to ſuppreſs Ar- 
r1antſm,were Britiſ) Biſhops preſent,as Arhanaſiis and 
Flilary Biſhop of PotF:er: firm. At the Council of 
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Sards in Thracra conven'd by Conſtantin and Conſtans, 
Sons to Conſtantine the Great, the Brit: Biſhops were 
likewiſe preſent, when the Arr:ans were condemn'd,and 
Athanaſius acquitted. And at the Council of Ar:minum 
in 1taly the Brzt:ſþ Biſhops were alſo preſent ; who (ac- 
cording to Athanaſims ) were about Ar. 360. ſummoned 
to divers Forein Councils in remote parts.As alſo here at 
home in and atter the SeverzihCentury were diverspar- 
ticular Councils and Synods,the firſt whereof (according 
to Stapleton out of Bede ) called The firſt of the Englijh 
Nation, was conven'd at Hertford by Theodorus Arch 
biſhop of Canterbury,who ſucceeded Dens-dedit in that 
See ; in this Council the Obſervation of Exfer was ſct- 
tled according to the Romz/) Rite; yet whoſoever will 
have this Council to be (| as aforelaid ) The firs? of the 
Engeli/b Nation, muſt underitand it the Firſt, whoſe Ca- 
nons are.compleatly extant. Bede 116.4. c. 5. About the 
year 740Ethelbald King of Mercia,with Cuthbert Arche 
biſhop of Canterbury, called a Council at Cl:ffe in Kent ; 
the ads of which Synod were 31 Eanons, among which 
it was (znter alza) Ordain'd, That Prayers ſhould pub- 
lickly be made for Kings and Princes. But ſome few 
years before this, the ſaid Theodorns held a Synod or 
Council of Biſhops at Hatfie/d,by authority whereof he 
divided the Province of Mercia ( which Sexwolphus 
then governed alone ) into five Biſhopricks, vs. to Che- 
ſter,Worceſter, Lichfield,Cedema in Lindſes,and to Dor- 
cheſter. In the year 692 a great Council was held at Be- 
canceld by Withred King of Kent, and Bertuald Arch- 
biſhop of Br:tazz,wherein many things were concluded 
in favour of the Church. About the Wh time a Coun- 
cil was held at Zerghamfteed by the ſaid ithred King 
of Kent ; at which Council Biſhop //:/fri4 was reſtored 
to Tork, whence he departed for Rome,upon the endea- 
vours which Theodoris Archbithop of Canterbury had 
uſed, to have that Dioceſs of Tor divided. In the 
year 801 Ethelard the Archbiſhop called a Synod at 
Clwveſhoin Kent, where by power trom the Pope, he r7- 
vited ( thats the word ) the Archbiſhoprick into the 
City 
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City of Canterbury. There was likewiſe at Ce/zchyth an 
eminent Council under Wolphred, who ſucceeded Ethe- 
lird, Archbiſhop of Canterbury. But nigh one hundred 
:ears before this, 72. about the year 709, a Synod was 
aſſembled at Alnceſter in Wercefterſhire,to promote the: 
building of Eveſham- Abbey. And not long after another, 
Synod was called at Londor,to introduce the Doctrine of 
Image-Worſhip into Eng/and, now firſt beginning to 
appear in the publick practice thereof. Alſo, above one 
hundred years before that, vzz. about the year 60r. 
Auguſtine by the aid of Ethelbert King of Kent, called 
a Council of Saxon and Britiſh Biſhops to meet in the 
Confines of the Mercians and Weft-Sixons, in the bor- 
ders of Worceſter and Herefordſhire, under an Oak ; 
thereby tacitly reproving the Idolatry of the Pagan 
Britains, who acted their Superſtitions, under an Oak ; 


as the Learned Sr. H. Spe/man obſerves.- Inthe Tenth' SpelnipConcil 


Century King Edward the Elder, Son of King Alfred, 
called a Synod at —_— where he ccontirmed the 
ſame Eccleſiaſtical Conſtitutions, which King Alured had 
made before. Many Councils were Conven'dduring'the 
Reign of | King Athelftan, as at Exiter, Fever/ſham, 
Thunderfield; London, and at Great Lea, which laſt is 
of moſt account in regard of the Laws therein made, 
ſpecially that concerning the payment of Tithes;;: the 
which you may peruſe. in the Legrand Sr, H. Spelm: Con- 
cl, p. 405. During the Reign oh |King. $a Hoel 
Dha held a National Council for all Wales atTyquin, 
which was wholly in favour of the Clergy ; this'Coancil 
was held when Dunſtan was Archbiſhop of Canterbury, 
in whoſe time there wereTwo other Councils conven'd, 
the ohe at Cartlage ih Cambridgſhive, the other at Caln 
in Wiltſhre. After this William the. Congiizror,conven'd 
a Council of his Biſhops at Wincheſter, wherein himſelf 
was perſonally preſent , with two Cardinals ſent from 
Rome ; in this Council $t;gand Archbiſhop of Canter- 
bury was depoſed, and LanSouk a Lombard \ubſtituted 
in his room.” During the Reign of King Herrythe Firſt, 
Anſelm Archbiſhop of Canterbury ſummoned a Council 
L at 
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at Weftminfter , which Excommunicated all Married 
Prieſts, half the Clergy at that time being Married, or 


. the Sons of Married Prieſts, During rhe Reign of King 


Stephen, Albericus Biſhop of Ho#7:a, ſent by Pope In- 
nocent into England, convened a Synod at Weſtminſter, 
wherein it was concluded, That no Prieſt, &c. ſhould 
have aWife or a Woman in h# houſe, on pain of betng 
ſent to Hell, Alſo that their Tranſubitantiated God 
ſhould dwell but Eight daies in the Box, for fear of 
being Worm-eaten or moutded. Under the Reign of 
King Henry the Second mn diſclaimed the Popes au- 
thority, refuſed to-pay Peter-pence, and interdicted all 
Appeals to Rome ) a Synod was called at Weſtminſter, 
wherein was 2 great Conteſt between the two Arch- 
biſhops of Canerbury and Tork tor Precedency ; Tork 
appeals ro'Rome/ the Pope imterpoſes, and to end ofd 
Diviſions makes. anew diſtintion, entituling 70r4 Pri- 
mate of Exglaya, and Canterbnyy Primate of all Eyg- 
land. Under the Reign of King Henry the Third" a 
Council was. held at Oxford under Stephen Langton 
Archbifhop of! Caxter bury, wherein many Conſtitutions 
were made, as-againſt Exceſs of demands for Prorura- 
tions in Viſitations, 'againtt Phuralities, Non-Reſidence; 
and other abuſes of the Clergy. tn the Ninth year of 
King Edward the Firſt, John Peckham Archbiſhop of 
Canterbary, held aConncit at 'Lawbeth with his Suf- 
fragans,. Þme:xzcount whereof Watfinghim gives vs in 
theſe wards; wiz rater fohannes' Peckham, | Cantua- 
rienſis Archrepifcopus, ne nhil feciſſe videretar, con- 
vorat Conrilium apud Lambeth, i a0 nou Evangelit 
Regni Dei predicationem- impoſuit, fe Conſtitutions 
Ochonis 8 Ortobonis grondam Ergtorum in Apglia 
innovans, juſſit eas ab omnibus ſervariySt-. Walling. in 
#4.:. Herhen made Sixteen Eccteſiaſtical Laws, which 
are inſerted among the Provincial Conſtirutions. Aﬀter 
this he fammoned another Council of his Clergy at 
Reading, wherein he propounded the drawing of all 
Cauſes concerning Advowſons to the Eccleſiaſtical 
Courts, and to cut off all Prohibitions from the Tem- 


poral 
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poral Courts in Perſonal Cauſes ; but upon the Kings 
expreſs Command to deliſt from it, this Council was dit- 
ſolved. Parker de Antiq.Eccleſ. Anglic.fo.205. An. 1 2.90, 
During the Reign of King Hexry the Fourth, Thomas 
Arundel Archbithop of Canterbury conven'd a Synod at 
S.Pauls Church London, wherein the King joyned with 
them in puniſhing all GH of the Religion received. 
John Truſſel. de vita H.q. Under King Henry the Fifth 
an Univerſal Synod of all the Biſhops and Clergy was 
called at London, where it was determined, That the 
day of St. George, and alſo of St. DuniFan, ſhould be a 
double Feaſt in holy Church. In the ſame Kings Reign 
was a Convocation held at London, conven'd by Henry 
Chichley Archbiſhop of Canterbury,wherein were ſevere 
Conſtitutions made againſt the Lolards. In the Reign 
of King Henry the Seventh a Synod was held at Zoydor 
by John Mortoz Archbiſhop' of Canterbury, to redreſs 
the Exceſs of the London Clergy in Apparel and fre- 
quenting of Taverns. We had almoſt omitted the Synod 
in England Av.1391.under the Reign of King Richard 
the Second, Simon Sudburythen Archbiſhop of Canter- 
bury ; in which Synod it was Ordain'd, That whoſoever 
Appealed to Rome ( beſides Excommunication ) ſhould 
loſe all his Goods,and be Impriſoned during hs Life.vid. 
Hiſt, of the Chureh of Great Britain, ----p. 117, A 
Modern and Ingenious, yet unfortunate, Author well ob- 
ſerves a-Fourfold difference or diſtin&tion of Syrods or 
Convocations in this Realm, in reference to the ſeveral 
manners of their Meet:ng, and degrees of their Power. 
The F:ſt,he ſtates in point of Time before the Congueſt. 
The Second, ſince the Conqueſt, and before the Statute of 
Premunire. The Third, after.that Statute, but before 
another made in the Reign .of King H. 8. The Fourth, 
after the 25th of the ſaid King. (1) Before the Congueſt 
the Popes power prevailed not over tne Kings of he 
land,who were then everpreſentFerſonally or Virtually 
at all Councils,wherein matters both of Church and State 


were debated and concluged, + Gommuni Conſenſu tam , 5... ,.. 
Cleri quam Popult, Fpiſcoporum,Procerum,Comtiim,nec 605. yag. 112, 
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non omnium Sapientum, Seniorum populorumque totins 
Regni. (2) After the Congueſt, but betore the Statute of 
Premunire, the Archbiſhops uſed upon all emergent 
Caſes,foties quoties,at their own diſcretions to allemble 
theClergy of their reſpeQiveProvinces,where they plea- 
ſed, continuing and diſſolving them at thetr pleaſure ; 
which they then did without any leave from the Kzng ; 
whoſe Canons & Conſtitutions (without any further Ra- 
tification ) were in that Age obligatory to all ſubjected 
to their Juriſdiction.Such (1t ſeems) were all the Synods 
. from Lanfranck to Tho. Arundeh, Archbiſhop of Gantey- 
bury,in which Arundels time the Statute of Premunire 
was Enacted. (3) After which Statute(which much re- 
ſtrained the Papal power, and ſubjected it to the Laws 
of the Land) the Atrchbiſhops called no more Convoca- 
tions by their ſole and abſolute Command, but at the 
pleaſure of the King, by whoſe Writ and Precept only 
they were now and henceforthSummoned.Of this Third 
ſort of Convocations, were all: thoſe kept by and from 
Themas Arundel unto Thomas Cranmer,or from the 161th 
of R.2..unto the 25th of King H.8. Theſe Convocations 
alſo did make\Canons (as in Zindwoods Conſtitutions ) 
which were Obligatory,although confirmed by no other 
Authority than what was meerly Jynodzcal. (4) The 
laſt ſort of Convocations,fince the ſaid Statute, called the 
25th of King H.8. That none of the Clergy fhould pre- 
ſume to attempt, alledge, claim, or put in ure, any Conſti- 
tutions, or Ordinances Provincial,or Synodals, or any 
other Canons, Conſtitutions, or Ordinances Provincial 
( by whatſoever Name or Names they may be called) in 
their Convocation in time coming, (which alwaies ſhall 
be aſſembled by the Kings Writ wnleſs the ſame Clergy 
may have the Kings moſt Royal aſſent and Licenſe to 
»ake,promiſe and execute ſuch Canons,Conſtitutions and 
Ordinances Provincial, or Synodical, upon pain of eve- 
ry one of the ſaid Clergy dozng the contrary to thu Att, 
and thereof convifted, to ſuffer Impriſonment, and ma- 
king Fine at the Kings will. Since this year,from Arch- 
biſliop Cranmer ta this day,all Convocations are to have 
| the. 
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the Kings leave to debate on matters of Religion ; and 
their Canons ( beſides his Royal aſlent) an Act of Parlia- 
ment for their Confirmation. And as tothe General 
Councils, there are not any of them of uſe in England, 
except the firſt Four General Councils, which arc eſla- 
bliſhed into a Law by King and Parliament. 

The Learned Biſhop Pr:deaux in his Synopſes of Coun- 
cils gives us the definition of Synodographte, and ſays, It 
is ſuch a Methodical Synop/zs of Councils and other Eccle- 
ſiaſtical Meetings,as whereby threre may be a clear dil- 
covery tohim that doubts, how anyCaſe may be enquired 
afrer,and what may be determined concerning the ſame. 
And then immediately after gives us the definition of. a 
Council,which he calls a Free PublickEccleſiaſtical Meet- 
ing,eſpecially of Biſhops,as alſo of other Doctors lawful- 
ly deputed by divers Churches,for the examining of Ec- 
cleſiaſtical Cauſes,according to the Scriptures, and thoſe 
_— to the power given by Common Suffrages, 
without tavour of Parties to be determined, in mattcrs 
of Faith by Canons,in caſes of Practice by Preſidents, in 
matters of Diſcipline by Decrees and Conſtitutions. Of 
theſe Councils he obſerves ſome to have been Fudaical, 
others Apoſtolical,others Oecumenical, ſome Controver- 
ted,others Rejefed, and ſome National, to all which he 
likewiſe adds Conferences. (1) Under the Title of 7«- 
daical Councils he comprehends the more ſolemn Mect- 
ings about extraordinary affairs for the Confirming, Re- 
moving, or — any thing,as the matter required. 
Such he obſerves to have been at I:chem under Joſuah 
and Eleazer, Joſh.24. At Jeruſalem, the firſt under 
David,Gad and Nathas being his Aſſiltants, 1 Chro. 1 3. 
At Carmelita under Ahab and Elias, r King.18. At Je- 
Yuſalem, the Second under Hezek:ah, 2 Cro.29. At Je- 
ruſalem,the Third under Joſiah and Hilkiah,z King.z 3. 
2 Ghro. 34. At Jeruſalem, the Fourth under Zorobabe!/ 
and Ezra, and the Chief of the Jews, that return'd 
from the Captivity of Ba4y/on. And laſtly, thatwhich 
1s called the Synod of the Wiſe under John Hirca- 
us. Genebrand. Chron, t.2, p.197. (2) The Apoſtolical 


Cornet 's 
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Councils he obſerves to have been,tor the ſubſtituting of 
Mathias in the place of Judas, AF.1. For the Eletion 
of Seven Deacons, At. 6. For not preſling the Cere- 
monial Law, AZ.15.11. For the toleration of ſome Le- 
gal Ceremonics tor a time , to gain the Weak by ſuch 
condeſcenſion, Matth.21.18. For compoling the Apoſtles 
Creed. For obtruding to the Church 85 Canons under 
the notion of the Apoitles authority, concerning which 
there are many Controverſies. Laſtly,tor the Meeting at 
Antioch, where among Nine Canons, the Eighth com- 
manded Images of Chr:/t to be fubſtituted in the room of 
Heatheniſh Idols ; the other pious Canons being deſti- 
tute of the Synods authority. v:4. Bin. Tom.1. p.19. & 
Longum. p.147. (3) Of Oecumenical or General Coun- 
cils, ſome were Greek or Eaſtern, others were Latin or 
Weſtern. The more Famous of the Oecumenical Greek 
Councils were, the N:cene, the firſt of ConufFantinople, 
the firſt of Epheſus, the firſt of Chalcedon. Of Conflan' 
tinople, the ſecond of ConfFantinople, the third. The 
Neene the ſecond. The more Famous of the Oecume- 
nical Latin Councils were at Ar:minum : the Latevan : 
at Lions : at Vienna: the Florentine : the Lateranthe 
fifth ; and laſtly at Trent, (4) Of Controverted Coun- 
cils fn that diſtintion be admiſlable, according to the 
Claſlis thereof digeſted by Be/larmine )the Computation 
is at Conſtantinople the fourth : at Sards : at Smyrna : 
at Qurniſext : at Francfort : at Conſtance ; and at Baſil. 
(5.) Of Rejetted Councils (whereby are intended ſuch 
as cither determine Heretical Opinions,or raiſe Schiſms) 
the Computation is at Antioch :. at Milan : at Seleucia: 
at Epheſus the ſecond : at Conſtantinople : at Piſa the 
firſt ; and at P:ſa the ſecond. (6) Of National Synods, 
which comprehend the Provincials of every Metropoli- 
tan or Dioceſan Bithop, the diſtribution is into Tra/tan, 
Spaniſh, French, German, Enftern, African, Britain. 
(7) To theſe may be added Eccleſiaſtical Conferences, 
which were only certain Meetings of ſome Divines, 
wh-rein nothing could be Canoncally determined, and 
therefore needlels to be here particularly inſerted. v4. 
B.Prideaux.Synopſ. of Counc.verſ.fin. The 
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The grand C-nſure of the Church, whereby-it puniſh- 
cth obſunate Offend-rs, is by way of Excommuntcat ion, 
which though the Canonilis call 77a4:ztzo Dintolo, or 
giving the Devil as it were Livery and Seizin of the 
txcommunicate perſon, yet the Roman:/ts have a Tra- 


dition,that S. Bernard Excommunicated the Devil him- 


ſelf, SaniFns Bernardus, ys virtutibus, gquadam die 
preſentitus Epiſcops, clero, & populo, Excommunica- 
vit quendam Diatolum Incubum, qui quandam multe- 
rem #2 Britannia per ſepternimm texabat ; iS fic Libe- 
rata eff ab eo,— Chron. 7o.Bromion. de Temp. H.1. 
A miraculous Excommunication, and a Soveretgn Re- 
medy againſt Diabolical incubations. The Excommus- 
nication which St.O/z:4/4 pronounced againſt one, who 
would not be perſwaded to be reconciled to his Adver- 
ſary, had nothing ſo good though a more {irange effect, 
for that Excommunicated him out of his Wits, and had 
not been for Wo/ffan, who as miraculoutily cur'd him, 
you might have found him, it not in Purgatory, then in 
Be#elam at this day ; 1; cujus es (ſays Sanitas Ofewal- 
dus) Te commendo,9 carnem Sathane tumnirado. Sta- 
tim ille dent: bres ſtIridere,” [prmas jacere , caput rotare 
incipit. Quai tamen a Wolllano ſanatus, cam Pacent 
adhbuc recnſuret, iternm © tertio eſt arreptus fimilt 
modo,” quonſqne ex corde injuriam remitteret © offen- 
ſam. If you have not faith enough to believe rhis-on 
the Credit of Abbot wage or who Chronicled trom 
the year 588, in which St. Auſt: came into England, to 
the death of King Rzchard the Firſt, which was in the 
year 1198. if you have.not (I fay) faith enough tor 
the premitles, you are not like to be ſupplied with any on 
this ſide Roxre, unleſs you have itfrom Heawy de Kontghs 
ton Canon of Leyfter, who wrote rhe Chronicle De 
Eventibus Anglie, from King Edgars time to the death 
of King Richard the Second, for he in his Second Book 
de Temp. W.2. doth put it under his infallible pen for an 
undeniable Truth. And ind-ed is much more probable, 
than what the ſaid Abbot reports touching St. Aaims 
raiſing to life the Prieſt at Campion in Oxfordſhire 150 
years 
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years after his death, to abſolve a penitent Excommuni- 
cate,that at the ſame time role alſo out of his grave, and 
walled out of the Church at S. Auſtins command, That 
no Excommunicate perſon ſhould be preſent whilſt he 
was at Maſs, having in his lite-time been Excommuni- 
cated by the ſaid Prieſt for refuſing to pay his Tithes: 
vid. Cron. dit. Bromton de Regn. Canfiz. Excommu- 
nication is of ſuch a large extent, that this World is too 
narrow to contain it, therefore it extends it felt to the 
next World alſo, and that not only in reterence to the 
Soul, but alſo to the Body ; inſomuch that the interr'd 
Bodies of perſons dying under Excommunication, have 
often been inhumanely exhumated and taken out of their 
Parochial graves, to aflociate with the rotten Carkaſes 
of bruit Beaſts, a Preſident whereof you. have in King 
Edward the T hirds time, when the Pope by his Bull to 
the Biſhop of Linco/u commanded, That the Bodies of 
all ſuch Excommunicates as in their Life-time had ad- 
hered to the Lady Wake,in the Conteſt between her and 
the Biſhop of E/y touching a Mannor, ſhould be. taken 
out of their Graves, and caſt out of the Church-yard. 
This is much worſe than to be denied the honour of a 
Chriſtian burial, which by the Council at Rome, An. 
1180, was the puniſhment of ſuch Lay-perſons as tranſ- 
ferr'd the right of Tithes to other Laicks, without de- 
livering them to the Church ; yet by the Sixth Canon of 
that Council it is Ordain'd, That no man ſhall be Excoms- 
municated or ſuſpended from hu Office, until he be le- 
gally and duly ſummoned to appear and anſwer for him- 
ſelf, except in ſuch caſes as deſerve ſummary Excommus- 
nication. It was a ſtrange Excommunication,as to the 
new and inſolent Form thereof, wherewith Pope Theo- 
adorns Excommunicated Pyrrhus Patriarch of Conſtan- 
tinople, who having been infe&ted with the Hereſic of 
the Monothelites, and thereupon Excommunicated, and 
upon his Recantation abſolved, relapſed into the ſame 
Error, whereupon the ſaid Theodorus Excommunicated 
him the ſecond time, but in ſuch a way and manner, 
as never had a former Preſident or ſecond Practice : 

| For 
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For he infuſed-ſome drops of the conſecrated Cup into 
Ink, and' therewith writ a Sentence of Anathema 
againſt Pyrrhus. Hiſt. Mag. Cent. 7. cap. 39. Whether 
the Dead may be Excommunicated ? was the firſt 
Queſtion moved in the Filth General Council at Con-: 
ſtantinople, An. 551. under the Emperour Fuitinian ; 
To which Eutychins anſwered, That as Joſiah opened 
the Sepulchres o the Dead, and burnt their Bones : 
So the Memorials of ſuch might be accurſed after their 
death, who bad injured the Church in their life ; for 
which pertinent Anſwer the ſaid Emperour made him- 
Biſhop of Conſtantinople ; ſo that he ſucceeded Menas, 
who about the ſame time had departed this life ſud- 
denly, fitting the Council. That worthy Prelate, who 
affirmed, That zt was certainly unlawful to Excommu- 
nicate any man for not paying the Fees of Courts, is 


ſcarce ſo generally credited in his Law, as he may de- lib. 3. cap. 4- 
ſerve tobe in his *Dofrines, eſpecially when his Rea- {% 5? 7-094 


ſon for that Aſſertion, #42. That a Contumacy there 
( ſpeaking of Courts Eccleſiaſtical) # a» Offence againſt 
the Civil Power, 1s duly weighed and conſidered ; and 
more -eſpecially, when ſuch Fees are not paid, not- 
withſtanding the Orders and Decrees of ſuch Courts 
for the payment thereof: Contempts of which kind 
might paſs wholly unpunithed, if Eccleiiaſtical Cenſures 
ſhould not take place 1n ſuch caſes. . Many are the Pre- 
judices which enſue upon Excommunication, ſome 
whereof ( in caſe of obſlinate perliſtency). reach us as 
Men as well as Chriſt;ans, and ſeem, as it were, to un- 
7an us, as well as wnchriſtian us; extending ( per 
brachium Seculare ) as well to our Civil Liberty, as 
per.cenſuram Eccleſiaſticam) to our Chriſl;an ; having 
a dreadful influence both on Body and Soul, and that 
in both worlds. Rebuffus enumerates no leſs than 
above Threeſcore of theſe penalties,for ſo he calls them, 
Peng contra Excommunicatos. Rebuff. de Excom. non 
vitand, Such perſons as are extra Communtionem Ec- 
cleſize, or Excommunicates with us, were apud He- 
breos anciently called Apoſynagog:, as caſt out of the 
M Synagogue, 
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Synagogue, and for "their Contumacy Extorres, to be 
ſhunn'd of all men until they repented. O/d. Such as 
are Anathematizd and under the greater Excommuni- 
cation,are as it were expell'd out ot all Humane Societ 

and baniſh'd from Mankind ( underſtand tt of thoſe 
within the Church; ) ſuch an Anathema may be ſome- 
what compared to that Puniſhment, which the Romans 
of old called Jnterd:to igny &S agua, borrowed from 
the Grecians, which their great Legiſlator Draco ena» 
ed as a Law to the Athenians, and which Puniſh» 
ment in truth was ſecond ro none, ſave that which is 


Capital, | | 
Circunſpetle Towards the cloſe of this Eccleſiaſtical Abridgment 
Agatis, you have ſome mention made of the Statute of Czycum- 


ſpefte Agatis : Inthe Thirteenth year of the Reign of 
King Edward the Firſt, A».1285.the Bounds and Limits 
of both Juriſdictions Sprvitmal and Temporal were frx'd * 
by Parliament, by a Statute under that Title, the Exg- 
{iſh whereof tranſlated from the Latin out of the Re- 
cords runs thus, 27S. 
The King to his Tudges ſendeth Greeting.” Tſe your 
* eupoſed ro ſebves cireum(pettly inall matters concerning the* Rte 
be Wihiam +of Norwith, and 1s Clergy, not punijhing them, 
f nedteton. if they hold Plea in Court Chriſtian, of ſuch things as 
an Example in be meerly Spiritual, viz. of perrance- enjo s/o 
ye ny in deadly Sin, at Fornicatton, Adultery, and Fork Ike : 
for the which many times corporal penance or pecunt- 
ary 1s enjoyned, (pecrally if a Freeman be convitt of 
(ach thirgs. 
Alſo if Prelates do puniſy for leaving Church-yards 
#ncloſed, or for that the Church is uncovered, or not 
conveniently decked ; inwhich caſes none other penance 
can be enjoyned, but pecuniary. | 
Item, If a Parſon demand of his Pariſhioners Ob- 
lations and Tithes due and accuſtomed; or if any per- 
ſon plead againft another for Tithes, more or leſs, ſo 
that the Fourth part of the value of the Benefice be not 
demanded. 


Item, 


T be. tIntrodudftion.) 


Item, If a Payſon demand Martwaries i) plack's, 
where a Mortuary hath uſed to have begit given. 

Item, # a Prelate of 'a Ghareh, or if # Patron 
demand-a Penſion dane to thera[elver; all fuch demands 
are #0 be made 1# ix Spiritual 'Coure..' Ad for haying 
violent hands on a Prieſt, and dn Caſs of Defamation, 
jt hath bee# granted already, that it ſhall be tvied in a 
Spiritual Court, when money 1s vot' demanded, but x 
thing. dane for purgbment of Sint," aud" Irhewwiſe; 
breaking an Oath. In all caſes" afovr\ vEhvah (4 the 
Spiritual Fudge ſball have power to take knowledge, 
notwithfanding the Kings Prohibition. vid. Lind. 
Conſtit. lib. 2. Tit. De Foro Competenti. Vid. Full. 
Chur. Hiſt. lib. 3. p. 79. 

Now whereas ' of. doubt hath heretofore been, whe- 
ther this were indeed an Ad of Parliament, or any 
thing more than a Conſtitution made by the Prelates 
themſelves, or only a meer Wy:t iſſued out from the 
King to his Judges, Sir £4. Coke. Inftit. par. 2. pag. 487. 
reſolves it in expreſs terms thus, v1z. Thou T pace 
have ſaid, that this was no Statute, but made by the 
Prelates themſelves ; yet that this is an At of Par- 
liament, it is proved, not only by our Books, but alſo by 
an Aft of Parliament. 

By this Statute of — Agatis, the Eccleſi- 
aſtical Court might proceed to puniſh the Offender, 
who offered violence to a Prieſt ; the which de jure it 
might do by proceeding Ex & Officio pro ſalute anime, 
Dammages on an A:on of Battery in the caſe reſerved 
to the Common Law. 

To conclude ; The Proteſtation which Bellamera the 
Canoniſt, in the Proeme to his Lecture on the Clemen- 
tine Conſtitutions makes, ſhall (as to this Repertorium 
Canonicum, Jurifue Anglico-Eccleſiaſtici Compendium) 
be mine, Id ſubmittens correttiont & determinationt 
tam Canonum Eccleſiaſticorum, quam Statutorum, Tu- 
rumque Publice Forenſium & Secularium, © cujuſhbet 
melius ſentiemtis, Proteſians, quod {i in preſents Opuſ- 
culo de lapſu calami, aut inadvertentia, vel forte 
M 2 x 
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ox ignorantia aliqua jam Scripſero, id preter- in- 
tentionem ſcribere me contigerit : Si ettam aliqua 
Srripſero, que errorem ſaperent, aut male ſonarent, 
illa ex minc Revoco, © wolo haberi pro non Scri- 
ptis;, Determinationibuſque Eccleſis Anglicane, ts 
difti Juris Forenſis Oraculis ſemper, & in omnibus 
volo fare Et hanc Proteſtationem volo pro Repe- 
tita. habers in quolibet Difforum meorum, & etiam 


condicendorum, ut ſi reprobantur difta, Atftoy non 
propter hoc' reprobetny. 


The ſeveral CHAPTER Sof the 
Enſuing Abridgment. 


Page. 


Chap. 

' L F His Majeſties Supremicy, I 
2. ( O Archbiſho "Sy £5 
3. Of Biſhops and Orainaries, ' 22 
4. Of Guardians of the Spiritualties, 29 
5. Of Conge d' Eſlire, Elettion, and Confirmation, 4 
6. Of Conſecration, "2; 
7. Of Deans and Chapters, FI 
8. Of Archdeacons, 60 
g. Of Procurations, . Synodals, and Pemtecoftals, 67 
10. Of Dioceſan Chancellors, Commiſſaries, Officials ; 


as alſo of Conſiſtories, 0 
11. Of Courts Eccleſiaſtical and their Juriſdiftion, 94 
12. Of Churches, Chappels, and Church-yards, 134 
13. Of Church-wardens, Queſimen, and Sidemen, 159 
14. Of Conſolidation and Tnion of Churches, 169 


15. Of Dilapidations, 17 
16, Of Patrons, and De jure Patronatus, 17 
17. Of Parſons and Parſonages, 185 
>. Of Vicars, Vicarages, and Benefices, 196 
19. Of Advowſons, 204 
20. Of Appropriations, 220 
21. Of Commendams, 230 


22. Of 2apſes 242 
23. Of Collation, Preſentation, and Nomination, 25x 
24. Of Examination, Admiſſion, Inititution, and In- 


KETON, 26 
25. Of Avoidance and Next Avoidance ; alſo of G- 


n, 282 

26. Of Pluralities, 291 
27. Of Deprivation, 30 

28. Of Incumbents ; alſo of Reſidence and Non-Refe. 
dence, A 


29. Of 


—C— 


Of Abbots and Abbies ; alſo of Chaunt reys ; and 


of the Court of Augmentations, | 326 


. Of "Annates or Firit-Fruits; alſo of Aamone, or 


Franck- Almoin, 335 

21. Of Aligrage, 339 
32, Of Tithes, with the Incidents thereof, 344 
33- Of Banns, 465 
34. Of Adultery, 469 
35. Of Baſtar and Baſtardy, 477 
36. Of Divorce; alſo of A, 492 
37. Of Defamation, 514 
28. Of Sacriledge, 528 
39. Of Simony, 535 
40. Of Blaſphemy, Hereſie, and Hereticks, 559 


. Of Councils, Synods, and Convocations,, -5$gq 


Excommunication, 


623 
. Of the Statutes, Articuli Cleri, and Cireuntpeds 


Agatis, 639 


. Of ſeveral Writs at Common Law, pertinent to 


ths Subjett, | | 643 


Of the Kings Supremacy. ek 


| A N : 
ABRIDGMENT 
Eccleſiaſtical LL a w s. 


—_— —— 


CAT. 


Of the Kings Supremacy. 


1, A Deſcription thereof, or what it 1s, 

2, The E Pabliſliment thereof by Starute Laws. 

3. The Oath of the Kings Supremacy ; when firſt Enatted ; the canſe 
thereof, 

4. The King in his own Dominions, Dei Vicarius. 

5. The King Supream Governour ( under God) of the Church in 
England, &c. 

6. Impugners of the Kings Suprem:cy how cenſured by the Canon, 

7. In matters Eccleſiaſtical the King hath here the ſame power .de jure, 
which the Pope forme;ly exerciſed by Ufurpation. 

S. The Kings of this Realm anciently made their own Canons and Eccle- 
frafticel Conſtirmtions without the Popes Authority, 

9. The King Lexviva, in ſome ber may diſpence with ſome Canons. 

10, Proviſees of Some Statutes tm right of the K ings Supremacy. 

11, No Canons or Eccleſtaſtical Conftitutions to be made, or to be of 
force to oblige the Subjett withort the Royal Afſenr. 

12, The Regal Supremacy aſſerted by the Eccleſtaſtical Injunitions of 
King Ed. 6. 

13. The ſame ſurther aſſerted by orher Eccleſiaſtical Powers and Aurho- 
Yittes, 


14. The Regal Supremacy aſſerted in the Reign of Queen Elizabeth. 
(1,) T* Eccleſiaſtical Abridgment begins with the Regat 


Supremacy, a Point which cannot be touch'd with 

too much tenderneſs; fach of the Church of Ronz 

as queſtion the validity thereof, may be preſnm=d 

not to have conſulted that Learned Canoriſt of their own, 79. 
Quintinus Hedens, wheres he ſays, That Nemini dubinm, quite ©» 
Ds 
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TFo:Quint. Hed. 
Repet. 1n c. 
Novit. De Ju- 
dic, nu. 145» 


Colle&. Edit. 
1575, 


(4a) Co. Inſt, 
P» 4+ Co 74s 


Vid, B. Spar. 


Primitiva Eccleſi:: de rebus & Perſons Eccleſpaſticss Principes jus dixe- 
rint. The Emperours were all Secular Princes, who by thoſe 
Laws which they eſtabliſhed touching Perſons and Things Eccle- 
faſtical, proclaimed to all the World their Supremacy therein : 
The Thirteen firſt Titles of the Firſt Book of the Emperour 
Tuſtinian's Code, being the Conſtitutions of divers Emperours, do 
treat and judge of Things and Perſons meerly Eccleſiaſtical ; yea, 
the Emperours Ar/cadizs and Honorims ejected a Biſhop as well out 
of his Title of Ecclcſjaſtical Dignity as out of his Epiſcopal See, 
and commanded him to be Baniſhed for difturbing the Publick 
Peace. Ft. quicungwe, C, Pl Epiſc. & Cleric, By this word | Sw- 
premacy] is here underſtood, that undoubted Right and ancient 
Turiſdiction over the State Eccleſiaſtical within theſe his Majeſties 
Realms and Dominions ( with the aboliſhing of all Foreign and 
U{urped power-repugnant tothe ſame J) which the Laws and Sta- 
tutes have reſtored to the Crown of this Kinggom, and now in- 
veſted in the King, as the higheſt power under God within theſe 
his Majeſties Realms and Dominions, unto whom all perſons 
within the ſame, in all Cavſzs and Matters, as well Eccleſi- 
aſtical as Temporal, do owe their Loyalty aud Obedience, be- 
fore and above all other Powers and Potentates on Earth what- 
ever. 

C2.) By the InjunCtions of King £4, 6. to the Clergy, all per- 
ſons Eccleſiaſtical having cure of Souls, were Four times ayear 
to preach in vindication of the Kings Supremacy, and inoppo- 
ſition to the ufurped power of the Biſhop of Rome in this King- 
dom. There were divers Laws made in thetime of King #. z, 
for the extinguiſhment of all Foreign Power , and for the re- 
ſtoring unto the Crown of this Realm the ancient Rights and 
Juriſdictions of the ſame ; - which is the ſubſtance of the Pre- 
amble of the Statute of 1 Eliz. cap. 1, The exprels Letter and 
meaning whereof is, as Sir Edward Gke obſerves (a), to reſtore 
and unite to the Crown_the Ancient Juriſdiction Spiritual or 
Eccleſiaſtical, where ( as he ſays )) the Firſt clauſe of the Body 
of the Act, being to let in the Reſtitution of the Ancient 
Right and Juriſdiction Eccleſiaſtical within the Realm, doth 
aboliſh all Foreign Juriſdiction out of the Realm. And then 
followeth the principal Clauſe of Reſtitution and uniting of 
the ancient Juriſdiction Eccleſiaſtical, being the main purpoſe 
of the Aft, in theſe words, wiz. Be it Enatted, That ſuch 
Turiſaition Spiritual or Eccleſiaſtical , as by ary Spiritual 
Power or Amhority hath heretofore been, or lawfully m 
be exerciſed or uſed for the viſitation of the Eccleſiaſtical State 
and Perſons, and for Reformation, Order, and Correftion of 


the 
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the ſame, and of all manner of Errcrs, Hereſies, Schiſms, Abuſes, Offen- 
ces, Contempts and Enormities , ſhall for ever by Authority of this Pax- 
he” & united and annexed to the Imperial Grown of this Realm, 
This Act by a former Clauſe thereof doth Repeal the Statute of 
1 and 2 Ph.c> Ma.c.8, whereby the Atts of 26 H.8.c.1.and 35 H.8, 
c.3.were repealed ; fo thatthe Act of Repeal being repealdd;the ſaid 
Acts of H.8. were implicitly revived , whereby it 1s declared and 
enatted, That the King his Heirs and Succeſſors , ſhould be taken and 
accepted the Supream Head in Earth of the Church of England, and 
ſhould have and enjoy , annexed to the Imperial Grown of this Realm, 
as well theTitle and ſtyle thereof ,, as all Honours, Digniries , Prehemi- 
mencies , Furiſdiftions, Cc. to the ſaid Fa — of Supream © Head be- 


longing , &xc. By which Style, Title and Dignity the King hath all - 


Ecclejrſtical Juriſdiction whatever (b); And by which Statute the (b) co.ibid, 


Crown was but remitted and reſtored to its Ancient Juriſdiction, 


which had been 'formerly uſi by the Biſhop of Rome (c). And (c 


this is that Supremacy which is here meant and intended, 

(3.) The ſaidStatute of 1 El;z.c.1.doth not only repeal the ſaid 
Stat, of 1 and 2 P. & AM.c.8. but it is alſoa reviver of Srees Acts 
aſſerting ſeveral branchcs of the Kings Supremacy, and re-eſtabliſh- 
ing the ſame ; it doth likewiſe not only aboliſh all Foreign Autho- 


) Davis t. 
Proxies 4. 


rity » butalſo annex the Ecclefiaſtical Juriſdiction tothe Crown of By vertue hereof 
this Realm , with power toaflign Commiſſioners for the exerciſe of #7? the Letters 


Eccleſiaſtical Juriſdiction: And then further EnaQts to this effect, 


lr Judge, Juſtice, Mayor ,, or other Lay or Tem- 
poral Officer or Miniſter , and every other perſon having Fees or 
wages from the Crown, within this Realm or the Dominions there- 
of , ſhall upon his Corporal Oath teſtifie and declare in his Conſci- 
ence , That the Kings Majeſty is the only Supream Governour of this 
Realm , and of all other bis Majeſties Dominions and Conntries , as 
well 5n all Spiritual or Eccleſiaſtical things or cauſes, as Temporal ; And 
ws 9 SH Prince, Perſon , Pre ” State or Potemtate hath or 
ought to FursJaithion , power , ſuperiority , preheminence or 
p._ wir Eccleſuaſtica or Speritual , within this Rea s find there- 
fore doth mtterly renounce and forſake all Foreign Juriſdittions , powers 
Smperiorities and anthorities ; and doth promiſe that from henceforth 
he ſhall bear Faith and true Allegiance tothe Kin pn » his Heirs 
and lawſul Succeſſors , and to his power ſhall aſi an Naa all Tu- 


riſaiftions , priviledges , preheminencies and authorities granted or 
belonging to the Kings Majeſty, his Heirs and Succeſſors, or united or 

to the imperial Groyn of this Realm, The praCtices of the 
Romanifts ix the con of Queen Elizabeth, andthe danger 
thereby threataing 


a occaſioned her to call 


a 


Patent of the 
viz., That all Eccleſiaſtical perſonsof what degree ſoever , and all 7,5," 


gbCommiſſion 
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ſuetud, 4ngl. 
(e)Leg.Eccl, 
E4.Conj.c.1 5. 
Spelm.Conc, 


(f) Spelm. ib. 


(2)26 H.8.1. 
iEl.1.5 El. 1. 
vid.ce.inſtit. 
P-4-C-74+ 
(Co ub1 ſup. 
de Com.ad 
Kevid 


(CG) Ceibid. 
Edit.An1603. 


a Parliament 12. Fan. An. 156%, which paſſedan Att For aſſurance 
of the Queens Royal power over all Eſtates and Subjetts within her Do- 
minions, By which Statute was enatted The Oath of Supremacy; 
as alſo what perſons were obliged to take it, and who ſhould have 
power to adminiſter the ſame: And this was both the original and 
the cauſe of that Oath. By the ſaid Statute of 1 El. c, 1, appears 
alſo what the penalty is for refuſing to take the ſaid Oath as alſo 
the Penalty of maintaining a Foreign Authority , as likewiſe what 
other perſons than the fore-mentioned ſhall be obliged to take the 
ſaid Oath ; which was aſterwards again further ratified and eſta- 
bliſhed by the Statute of 5 Elzz.c.1, 

(4.) The King within his own Territories and Dominions « is 
(according to Bratton) Dei Vicarius tam in Spiritualibus quam Tem- 


(4) traft.de poralibus (d). Andin the Eccleſiaſtical Laws of Edward the Con- 
Leg. & Con- feſſor the King is ſtyled , Vicarins ſummi Regis, & Reges regunt Ec- 


cleſiam Dei , inimmediate ſubordination to God (e): Yea the Pope 
himſelf, Elutherius , An. 169, ſtyled King Lucius , Dei Vicarins 
in Regno ſuo ( f ). 

(5.) The Supremacy which heretofore the Pope did uſurp in this 
Kingdom , was in the Crown originally , to which it is now'legally 


reverted. The Kings Supremacy in and ovet all Perſons and Caynſes 


Eccleſiaſtical , within his own Dominions , is eſſentially inherent in 
him; ſo that all ſuck Authority as the Pope here once uſurped, 
claiming as Supream Head , didoriginally and legally belong to the 
Crown, and is now re-united to it by ſeveral Statutes as aforeſaid (g). 
On this Supremacy of the King , asSupream Head,Sir. Edward Goke 
grounds the power of granting a Commiſſion of Review after a 
Definitive Sentence in the Delegates (bh), for one Reaſon that he 
gives, is , becauſe after a Definitive Sentence the Pope, as Supream 
Head by the Canon Law , uſed to grant a Commiſſion Ad Reviden- 


. dum: Andfſuch Authority as the Pope had, claiming as Supream 


Head , doth of right belong to the Crown ; Quia fecut Fontes com- 
municant aquas fluminibus cumulative , non privitive: ſic Rex ſub- 
ditis ſus Turiſaittionem communicat in Cauſis Ecclefiaſticis ( wvigore 
Statuti in hujuſmodi Caſu editi ) cumulative, non privitive (4), 

(6.)) By the Second Canoy of the Eccleſiaſtical Conſtitutions of the 
Church of England it is ordained , That whoever ſhall affirm, that 


. the Kings Majeſty hath not the ſame Authority in Cauſes Eccleſi- 


aſtical, that the godly Kings had among the Fews and Crhiſtian 
Emperours in the Primitive Church, or impeach in any part his Re- 
gal Supremacy 11 the ſaid Caſes reſtored tothe Crown , and by the 
Laws of this Realm therein eſtabliſhed ;, ſhall be Excommunicated 


. ipſo fatto , .apd not be xeitpred but only by the Archbiſhop after his 


repentance and publick revocation of thoſe his wicked Errors. 
| (7.)The 
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(7.) The King being next under God Supream Governour of 

the Church of England, may Qua talis redreſs as he ſhall: ſee cauſes 

in all matters of Spiritual and Eccleſiaſtical Jurifdittion for the 
conſervation of the Peaceand Tranquillity of his Realms(k). The (6) vid.Stze. 
Popezas appears by the Stat. of 25 Z.3. c.21, claimd full power to ſupradiR. 
diipenſe with all haman Laws of all Realms in all Cauſes, which he 


&c. ſhall be granted in manner and form following, and not other- mokem. 
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Of the Rings Supremacy. 
(8) The Eccleſiaſtical Legiſlative power was ever in the Kings 
\ of this Realm within their own Dominions, That in Ancient 
times they made their own Eccleſiaſtical Laws , Canons and Con- 
ſtirutions , appears by ſeveral Preſidents and Records of very great 
Antiquity, which were received and obſerved within their own 
Territories without any Ratification from any Foreign power, 
One inſtance ( among many ) may be given of the Eccleſiaſtical Laws 
of Aled Mag. Regis Anglorum, An.887, This they did de jure, by 
virtue of their own inherent Supremacy. And therefore when 
Pope Nicholas the Second, 44.1066 in the Bull, wherein he ordained 
Weſtminſter to be the place for the Conſecrations of Kings , gave 
er to Edward the Confefſor and his Succeſlors, to conſtitute ſuch 
ws in the Church, as he ſhould think fit, he gave. him therein 
no more than was his own before : For the- Kings of England 
might ordain or repeal what Canons they thought fit within their 
own Dominions in right of their Regal Supremacy, the ſame being 
inherent in them Jure Diveno, non Papali, For we find that in 
King Etheldreds days, An. 1009. in Confitio Enhamenſi Generats, 
the Canons then made , and afterwards cauſed by King Kazxew ta 
be prmgoe 3 m called the 9g —_ _— os 
En huqus is Canones , quos in ſuas Lepes tranſcripfit Rex 
Canutus , Adalmmburius Etilidredo Regs , non Epijcopis , kt: 
: vo, 3nd the Peers of this Realm per Syn Were uNn- 
Eirea An.$0. communicable , ſi privs Conſulto Rege , axt ejus precepto. Which 
is a plain demonſtration , that the Kings of England Antiently had 
the Stpremacy and ſuperintendent Eccleſiaſtical power and Jurif- 
diction inherent in themſelves excluſively to all other, either home 
or Foreign powers whatever. | 
(9) It is by good Authority aſſerted , That the King as Supream, 
is himſelf, inſtead of the whole Law, yea, that he is the Law it 
ſelf , and the only chief Interpreter thereof, as in whoſe Breaſt re- 
fides the whole knowledge of the fame, And that his Majeſty by 
communicating his Authority to his Judge to expound the Laws, 
doth not thereby abdicate the ſame from himſelf, but that he may 
allame it again unto him, when and as oft as he pleafes. Dr. Rf. 
View , p. 2.6. 1, S&+,7, Conſorant whereunto is that which Forellus 
hath , Principum Placits Legis habent vigorem , & eatenns vim Legis 
obtinebunt , quatenus fuerint cum honeftare conjuntta, Bavel, de Ma- 
gift Edit. 1.2.c.4.G Roland. aVal.Conſ.9g1.nu.54.v0.2.And Suarez. tells 
ws, That ices Dirnalh & reipſa precipit, ut Lex per ſerip- 
_— yy — mola , and many 0- 
IS. Sud. 0.78.17. grant of Diſpenſations is a peculiar 
and very ceafiderable pant of Eccteſiaſtical Juriſdiction. the which is 
eminently in the Crawn , and bythe Stat. of 25 #7 8. the Azch- 


biſhop of Carterbury may grant Diſpenſations: Archiepiſc 
difenſare contra Staturum Previnciale per ſe editum; Et = La 
jus condere , poreſ# ullud tollere, Linw. de Cler, Conju. c. 2. gl. wr. 
Extr. de Elett, c. Significaſti , & c. Intonuit, And inanother place, 
Epiſcopus in quibuſdam Caſubus Duſpenſare poreſt contra Canones, Conſt, 
Otho.de Cley, gl.ver, Meritis, ; 

10, TheLaws and Statutes of this Realm haye been tender of 
- theKings Supremacy ever ſince the Foreign power over the State 
Eccleſialtical was aboliſhed ; In the Statute of 13, Car. 2. cap. 12. 
there is a Proviſo, That nothing in the ſaid att ſhallextend to a- 
bridge or diminiſh the Kings Majeſties Supremacy im Eccleſiaſticat 
matters andaffairs, Andin the Stat. of 22 Car, 1, there is a 
Proviſa, That not any thing therein contained ſhall extend to in- 
validate or avoid his Majeſties Supremacy in Ecclefiaſtical affairs , 
but that his. Majeſty , his Heirs and Succeſlors , may from time to 
time , and at all times hereafter, exerciſe and enjoy all Powers and 
Authority in Eccleſiaſtical afairs, as fully and amply as any of his. 
P ors have or might have done. 

11, As no-Convocations for Eccleſiaſtical Conſtitotions , or for 
correction or reformation of Abuſes in the Church , can be Con- 
yen'd without his Majeſties Writ for that end and purpoſe : fo be- 
ing Conven'd , no Canons or Conſtitutions that ſhall then be agreed 
on, can have any effect in Law , or be in force to oblige any of his 
Majeftics Subjects nntill his conſent thereunto be firſt had and ob- 
tained, anduntil they fhall have the power of Eccleſaſtical Laws; 
by being ratified and confirmed by the Supream Authority, There- 
fore the Arcſhbiſhop of Carrerbury may not hold a Council for his Never uſed'te- 
Province withont the Kings leave ; for when ſuch Council was held be held but 
by Huber Archbiſhop of Canterbury , it was prohibited by Fire. 7 Sovereign 
Peter Chief Juſtice, for that he had not the Kings Licenſe therein, ©7,,0," 
but he would not obey (z»). And 13 E. 3. Ker. Parl. M4. 1.there was (m)Spred $38, 
a Writ for a Convocation of the Clergy ofthe Province of Camey- 12. 

and Paws; and anotherfor the other of York, vid. Star. 25. 

H. 8. c. 19. where the Clergy of England acknowledge that the 
Convocations of the fame Clergy are, and always have been and 
ought to be aſlembled only by the Kings Writ. The Convacation Roll. Abridg;. 
is underthe power and Authority of the King. 21 E. 3. 45.h. verb. Preroga-- 

(12) After the Reign of King #..8. this Supremacy in the #44 LinX. 
Crown was ſignally exercifed by King E4. 6. ſtyling himſelf, Su- 
p_ Head ( a Chriſt ) of the Church of England and Hre-- 

>In the Preface of his /njuntons,given as well to all the Clergy 

as Laity of this Realm ; the Cloſe whereof is as foHoweth ,. v:z.. 
All which ſingudar Injunttions the Kings Mjeſly miniſtrerh' unto his 
Clergy and their Succefſors, and to all his loving Subjefts 3 frxitly- 
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Vid.the In- 
jun&ions in 
Biſhop Spar- 
rows Colle. 
of Articles, 


Biſhop Spa- 
rrws Collet. 
nbi ſu pr.p.29. 


Art. 37. 


charging and commanding them to obſerve and keep the ſame, upon pain 
of Deprivation , Sequeſtration of Fruits or Benefices, Suſpenſion , Excom- 
munication , | and ſuch other Coercion , as to Ordinaries or others, having 
Eccleſiaſtical Furi/diftion , whom his Majeſty hath appointed for the due 
execution of the ſame , ſhall be ſeen convenient : Charging and Ccom- 
manding them to ſee theſe Injunftions obſerved ana kept of all perſons, 
being under their. Turiſdittion , as they will anſwer to his Majeſty for 
the contrary ;; And his Majeſties pleaſure is , That every Fuſtice of 
Peace (being required ) ſhall aſſiſt the Ordinaries andevery of them for the 
due execution of the ſaid Injunctions. 

(13.) The Three firlt Articles tobe enquired of at the Viſitations 
within the Province of: Canterbury in_the ſecond year of the. Reign 
of the ſaid King Edward the Sixth , were as followeth , wx. 
(1,)) Whether Parſons, Vicars and Curates, and every of them have 
purely and ſincerely , without colour or diſſimulation , four times 
intheyearat the leaſt , preached againſt the Uſurped power , pre- 
tended Authority and Juriſdiction of the Biſhop of Rome? 
(2.) Whether they have preachedand declared likewiſe four times 
intke year atleaſt , that the Kings Majeſties power , authority and 
preheminence, within his Realms and Dominions , 1s the higheſt 
power under God ? (3,) Whether any perſon hath by writing, 
cyphring , preaching or teaching , deed or att obſtinately holden), 
and ſtand withtoextol, ſetforth , maintain or defend the authority, 
juriſdiction or power of the Biſnop of Rome , or of his See hereto- 
fore claimedand uſurped , . or by any pretence, obſtinately or mali- 
cioully, invented any thing for the extolling of the ſame , or any 
part thereof? Likewiſe by the Articles of Religion , agreed on by 
the Convocation held at London , and publiſhed Ar. 1553. by the 
Authority of King E4. 6. it is declared ,- That the King of England 
is Supream Head in Earth next under Chriſt of the Church of England, 
ec, and ' that the Biſhop of Rome hath no Juriſdittion in this 
Realm.: 'Thelike you have in the Articles of Religion agreed on 
by the Archbiſhops and Biſhops of both Provinces , and the whole 
Clergy , in the Convocation held in London, Ar. 1562. and. pub- 
liſhed by the Authority of Queen Elizabeth , That the Queens 
Majeſty hath the chief Power in this Realm of England , and other 
her Domimons, . unto whom the chief Government of all Eſtates of this 
Realm , whether they be Eccleſiaſtical or Civil , in all Cauſes doth aps 
pertaint , and is not , nor ought to be ſubjetÞ ro any Foreign Turiſdittion. 
Which Articles ( being the Articles of the Church of England) 
were afterwards ratified and confirmed by his Majeſty , King 
CHARLES I. of ever Bleſſed Memory , by his Royal Declaration 
thereunto'prefixed , in which Declaration you have as followeth, 
Viz. That 'we are Supream Governour of the Church of England , _ 

0 that 


' that if any difference riſe about the, External Policy, concerning the In- 
junttions , Canons, or other Conſtitutions whatſoever thereto belonging, 
the Clergy in their Conwocationis to order and ſettle them, having firſt 
obtained leave under *our Broad Seal ſo to do: and We oving thelr 
ſaid Ordinances and Conſtitutions , provided that alas gi Con- 
trary torhe Laws and Cuſtomes of the Land, Likewiſe in the firſt of 
the aforeſaid Injuntt;ons of King E4d.6, as alſo in the firſt of the »- 
junttions given by Q, Elizabeth , , concerning both the Clergy and 
Laity of this Realm,publiſhed A», 1559.being the firſt year of her 
Reign, it is enjoyned, that all Deans, Archdeacons, Parfons, Vicars, 
and all other Eccleſiaſtical perſons ,. ſhall faithfully keepand obſerve, 
&c. all and ſingular Laws and Statutes made for the reſtoring tothe 
Crown , the Ancient Juriſdiction over the State Eccleſiaſtical,and 
abolliſhing of all Foreign power repugnant to the ſame,&c.By the 
Statute of 25 H.3.c,19, Appealsto Kome are prohibited ; and it is 
Ordained;that in default of Juſtice in any ofthe Courts of the Arch- 
biſhops of this Realm, it ſhall be lawful to appeal tothe King in his 
Court of Chancery,and thereupon a Commiſſion ſhall be granted,&c. 
And by a Proviſo towards the cnd of that Statute an Appeal is given : 
tothe King in Chancery upon Sentences in places. exempt » . in the 
ſame manner as was before uſed to the See of Rome. And as by the 


ſaid Statute there may be an Appeal to the King in Chancery, when vid.zol.Abr. 
the Suit is in the Archbiſhops Court , or ſome Peculiar exempt : ſo ver. Preroga- 
inſome Caſes the Appeal may be to the King generally as he is Su- *v-L1t.G-232; 


pream head of all Eccleſiaſtical Juriſdiction within the Realm ; for 
by the Statutes made in the time of King Her. 3. the Crown was 
only remitted and. xcftored toits Ancient Juriſdiction, which had 
been uſurped by the Biſhop of. Rome : 33 E4.. 3. Fitz, Aid del Roy 
103, Reges ſacro oleo wuntts. Spiritualis Turiſdittionis ſunt capaces. 
Rex eſt Mixta perſona” cum Sacerdote, Et cauſa ſpiritualis Commits 
poreſt Princips Laica, Caſſav. in Catal. glo, mund.p.5. Conſid, 24, The 
King of England, &c. is Perſoua Sacra CF, mixta cum Sacerdate , and 
at his Coronation , by a ſolemn Conſecration and UnCftion becomes 
a Spiritual perſon, Sacred and Eccleſiaſtical, ard then hath ram Yeſtem 
Dalmaticamas an emblem of his Royal Pricſthood, quam Coronam 
Regni in reſpect of the Regal power in Temporals , and 'is Supream 
Govyernour inall Cauſes and over all Perſons,as well Eccleſiaſtical 
as Civil. The King is Supream Ordinary by the Ancient Common 
Law of England,betore the Statute of 24 #7. $. cap. 12. for a Reſigna- 
tion might be made to him (4 );he might make a Grant of a Church 


to a man to hold to his own proper uſe; (b) hemight not only (6) 7 E. 3. 
exempt any Eccleſiaſtical perſon out of _ the, Juriſdiction. of the Or- FitzQlmp. 
dinary, (ec) butalſo give him Epiſcopal Juriſdiction ; be might -Pxe- 2911-29 E. 
{entta Free Chappels (indefault ofthe Dean) by Lapſe, and that as G1 H 7.2%, 


Ordinary. 


ftw 
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(4) 27 E.3.84. 
F.N.B.34-f. 
(r)11 H.7. 12, 
(f) 19 E.3. 
Fitz.Naare 
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vid. Stat. 25. 
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Stat.of 24 H. 
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E.N.B.44. h. 
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Ordinary, and in reſpect of his Supream Eccleſiaſtical Juriſdiction; 
(4) he might deipente with one not lawfully born , to be a Preift, 
(e) albeit the Eccleſtaſtical Laws allowed within this Realm do 
prohibit it ; butthe reaſon is , for that it is hot AMalum in ſe,but 
Malum prohbititum, In a word , All that the Pope was wort todo 
in ſuch caſes within this Realm, as Proviſions,(f) Appeals to Rome, 
(gz), holding Plea of Spiritual things thence ariſing () , Excom- 
munications by his Bulls (z), and the like , wereno other than U- 
ſi parry -and Encroachments on the Dignity and Prerogative 
Royal. 

(ia) In the Reign of King H. 8. An. 1539. the Abbots of Col- 
cheſter , Reading, and Glaſtonbury, were condemned and executed un- 
der colour(ſothe Author expretles ir) of denying rhe Kings Supre- 
macy ;z and their rich Abbies ſeized on, as Contifcations to the uſe 
of the King (&): But when the Act of Supremacy came to be debated 
in thetime of Queen Elizaberh, it feemed a thing ftrenge in Nature 
and Poliry , Thata Woman ſhould be declared to be the Supream 
Head on Earthof the Church of England; but the: Reformed par- 
ty not fo much contending about Words and Phraſes , as aiming to 
onſt the Popeof all Authority within theſe Domimons , hxed the 
Supream power over all Perſons and Eftates , of what rank ſoever, 
inthe Crown Imperial , not by the Name of Supream Head , but 
ramamount, of the SupreamGoverneſs, In Queen Mary's time there 
was an A of Parliament made , declaring , Thar the Regal yu? 
was in the Queens Majeſty as fully as it had been mm any of her Prede- 
cefoors, In the body whereof it is exprefled anddeclared , That the 
Lay of this Realm is, and ever hath been , and ought to be underſtood, 
That the Kingly or Regal Office of rhe Realm, and all Dignities , Prero- 
gatives Royal, Power, Preheminences, Priviledges, Authorities and Fu- 
reſdibtsons thereunto annexed; united or belonging, being inveſted either 
in Mate or Female, are, þe, andought to be, as fully wholly, abſolutely 
and entirely deemed, adjndged, accered, inveſted taken inthe one 
As in the other, So that whatſoever Statute or Law doth limit or 
point , that the King of this Realm may , or ſhall bave, execute and ao, 
any thing as King , &c. the ſame the Queen (being Supream Go- 
vernefs, Poſteſſor and Inberiror to the Imperial Grown of this Realm)may 
by the ſame power have and execue, to all intems, conſtruttions and 
preypoſes , without doubt, ambiguity ,. queſtion or ſeruple , any Cuſtome 
uſe , or any other thing to the contrary notwithſtanding . By the tenor of 
which Act made in Queen Mary's Reign is granted to Queen Eliza- 
berh 3s much Authority inall the Church-Concernments, as had been 
exerciſed and enjoyed by King H.8. and K.E4. 6.according to any 
ACt or As of Parhament in their ſeveral times. Which Aftsof 
Parliament(asour learned Lawyers on theſe occaſions have declared) 


were 
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were not to be'confidered as Hrroanthory of = new power, which 
was nor inthe Crown before, but'only Declorareyy of 2n 61d, which 
nacurally belonged to all Chriſtian Princes, and amongſt cthers to 
the Kings and Queens of the Realm of Englard, And whereas. ſome 
Seditious perſons had deſperſed a rumour , that by the A& for re- 
cognizing the Queens Snpremacyztiere was ſomething further aſcri- 
bed unto the Queen , her Heirs and Succeſlors, ( wiz.) a power of 
adminiſtring Divine Service in the Church z; which neither by any 
equity or true ſenſe of the words covid from thence be gathered, 
ſhe thereupon makes a Declaration to-allher Subjefts, Thar notking 
was » or could be meant or intended by the ſaid Aft , than was acknow- 
ledged to be due to King H.S, an Hog Ed.(6. And further decla- 
red , That ſhe neither doth v1orwill*Bal nge any other Authority by the 
ſame , than was challenged and PUSLY the” ſaid Two Kings, and 
was of Ancient time' due unto' the Imperial Grown of this Realm, that 
's, under God to have the Soyereipnty- and Rule over all perſons born 
within her Realms and Dominions ', of whar eſtate (eirher Ectleſiaſti- 
cal or Temporal ) ſoever they be , ſo as-no other Foreign Power ſhall, or 
owght ro have ay: —_— over them; Which Declaration pub- 
liſhed in the Queens Injunftions , An, 1559: not giving thar general 
ſatisfaction to that groundleſs Cavil , as wasexpetted and inten- 
ded'; the Biſhops and Clergy in their Convocation of the year 1562. 
by the Qeens Authority and Conſent,declared more plainly, viz.That 
they gave not to their Princeſs by wertne of rhe ſtil” AP or otherwiſe , 
either the miniſtring' of Gods Woyd or" Sweramityts ; but that only 
Prerog ative which they av to huve' bren given alyays 10all godly Prin 
ces in holy Scripture by God' himſelf ; that #3 to fry , that they ſhould 
Rule all Eſtates and Degrees committed: tw their ' charge by God , whe- 
ther” they. be” Eccleſiaſtical or Temporal , and reflyain with t he Cinil 
Sword the ſtubborn and evil doers, And laſtly , to-conclnde this 
tenderpoint ,- There is inthe ſaid\ACt\ forthebetter exerciſing and 
enjoymg of the Juriſditionthus rerognized rothe Crow; an Oath 
(as aforeſaid) for the acknowledgment and defence of this Swpre- 
= » not'only in the Queen; but alfo her Heirs and Succeſlors. Like- 
wiſca power given tothe Queen;her Heirsand' Succeſlors, by Let- 
ters Patents under the Great Seal of England , To Aſſign and Autho- 
rize; Fc, as ſhe and) they ſhall think fit , ſuch- Perſons being nacural 
born' Subjetts , to exerciſe, uſe' aid =_y under hey andthew , all 
manney of Furiſdittiens , Priviledges and: Preheminencies in any wiſe, 


roxohing or comterning any" Spiritual: or Eccleſiaſtical Turiſaiftion with = 
in the Realms of Englend” on Ielond , or any other hey Highniſſes Do- 
minions! or Countries , and to' viſit, reform, repreſs order correth arid 
amend all ſuch Errors, Hereſits, Schi{ms, Abuſer, Offences, Conremprs 
and Enormities whatſoever , which by" any manney of Spiritual w 
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Eccleſiaſtical Power , Autbority or Furiſdittion , or can or may lawfully 
be reformed, ordered, redreſſed , corretted, reſtrained, or amended tothe 
_ of Almighty God, ce. This was the Foundation of the 
High-Commiſſion Court , and from hence iſſued that Commiſſion, 
by which the Queens Miniſters proceeded in their Viſitation, inthe 
Firſt year of her Majeſties Reign. | 


CHAS, IL 


Of Archbiſhops. 


1, A Deſcription of that Dignity here in England; the Antiquity, 
Precedency , _ and Style of the Archbiſhop of Canterbu- 
ry; with the Precintts of that See. 

2, The Antiquity, Precedency, and Style of the Archbiſhop of York, 
with the Precintts of that See. 

3. What difference between Archbiſhop und Metropolitan z; ard why 

called Metropolitan. 

. Three Archbiſhops in England and Wales, anciently. 

. The viciſſitudes of the Chriſtian Religion Anciently in this Iſland of 

Great Britain. 

. How the, Third Archbiſhop came to be loſt. 

. Thegreat Anti uity of an Archbiſhop in London. 

. The Original of- the Style, Primate and Metropolitan. 

. What the difference Anciently berween the Two Archbiſhopricks of 

Canterbury and York ; certain Priviledges of the latter. 

10, Whether an Archbiſhop may call Cpſes to his own cognizance,nolen- 
te ordinario. | 

11. 1n what Caſe the Clerkss to be Inſtituted by the Archbiſhop, where the 

Inferiour Ordinary hath right to Collate Alſo his power of Diſpen- 
ſations, 

12, ACaſe at Eommon Lay , relating tothe Archbiſhops Furiſdiftion, 

13, Certain ſpecial Priviledges of the Archbiſhop of Canterbury. 


(2.) \ RCHBISHOP | ab archos, Princeps, & Epiſcopus » Super- 
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intendens | istbat Spiritual perſon Secular, who within 
that Province whereof he is Archbiſhop , hath next 
and immediately under the King, Supream power, Authority and 
Juriſdiction in all cauſes and things Eccleſiaſtical. Of ſuch there 


. areonly two in England; one of the Province of Canterbury {ſtyled 


Metropolitanus &+ Primas Totins Anglia ; the other of York, ſtyled 
Primas & Metropalitanus Anglie, Under the two Archbiſhops are 
twenty 
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twenty ſix Biſhopricks , whereof twenty two in the Province of 
Canterbury , and four inthe Province of Tork: ſothat beſides the 
two Archbilhops , thereare twenty four Biſhops. The Chriſtian 
Religion in England took root firſt in the See of Canterbury ;, St. 
Auſtin , who firſt preached the Goſpel to the oxe,was the firſt Arch- 
biſhop of the orher, Canterbury, once the Royal City of the Kings 
of Kent, was by King Ethelbert , on his Converſion , beſtowed 
on St. Auguſtine the Archbiſhop and his Succeſlors for ever ; and ſo the 
Chair thereof became originally fixed in that City of Canterbury , 
Cantuarienſes Archiepiſcopi, Dorovernenſes antiquitus ditts ſunt - 
quia totins Anglicanz Eccleſie Primates & Metropolitani furrunt. 


Ant.BritJs 


The Archbiſhop whereof , being ſtyled Primate and Metropolitan prints 


of all England , is the firſt Peer of the Realm, and hath Preredency 
not only beforeall the Clergy of the Kingdom of England, but 
alſo ( next and immediately after the Blood Royal ) beforeall the 
Nobility of the Realm. Sr. Edward Coke fays more; and lets us to 
underſtand, That in Ancient time they had great Precedency , even 


before the Brother of the King (4); asappears by the Parliament (a) co. lnft, 
Roll of 18.E. 1. and many others , which continued untill it was P4r-4-cap-77- 


altered by Ordinance in Parliament in the Reign of H.6. as ap- 
pears by a Roll of Parliament of that Kings Reign, entred in the 
Back of the Parliament Roll. The Precedency in Parliament and 0- 
ther Places of Council at this day is, That the Two Archbiſhops 
have the Precedency ofall the Lords Temporal ; and every other Bi- 
ſhop in reſpect of his Barony , hath place of all the Barons of the 
Realm, and under the Eſtate of Viſcount and other Superiour Dig- 
nities; - And at this day , inall Afts, Ordinances and Judgements 
&c, of Parliament, it is ſaid the Lords Spiritual and Temporal. The 
Biſhops (among themſelves) have this Precedency , (1.) The Bi- 
ſhopof London, (2.) The Biſhopof Dureſme, (3.) The Biſhop of 


in fin 


Wincheſter (b.) The Archbiſhop of Canterbury , as he hath the {4 co.;via. 


Precedency of all the Nobility , . ſo- alſo of all the great Officers of 
State. Hewrites himſelf Divina Providentia, whereas other Bi- 
ſhops only, uſe Divina Permiſſione, The Coronation of the Kings of 
Englany, bglongs to the Archbiſhop of Canterbury, and it hath 


He is ſtyled 
in the Kings 
Writs dire- 


been formerly reſolved , that whereſoever the Court was , the King Red to him. 
and Queen were Speciales & Domeſtici Parochians Domini Archi- Dti gratia Ar- 


epiſcops, He had alſo heretofore this Priviledge of ſpecial remark , 
That ſuch as held Lands of him , were liable for Wardſbip to him 


chLepmſtops © 
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and to compound with him for the fame , albeit they held other (4) Dr.z/ins 
Lands # Chief of our Sovereign Lord the King (4). All the Bi- Holp to Hif. 
ſhopricks in England ( except Dureſme , Carliſle, Cheſter and the Verb-Canterbu- 


ry | 
(4) co. Inft. 
PAF-4-CAPÞ.7 4+ 


Iſie of Man , which are of the Province of York) are within the 
Province of Canterbury (e). The Archbiſhop whereof hath alſo 
O 2 a 
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a peculiar Juriſdiction in thirteeen Pariſhes within the City of Zon- 
don, and in other Dioceſſes,&c.Having alſo an Ancient Priviledge, 
T hat wherever any llannors or Adyowſons do belong to his Sce, 
they forthwith become exempt from the Ordinary, and are reputed 
If you conſider Can- 
terbury as the Seat of the Aerropolitan , it hath under it twenty one 
Suffragan Biſhops , whereof ſeventeen in Exglarnd, and four in Wales, 
But if you conſider it asthe Seat of a Dzoceſar, ſo it comprehends 
only ſome part of Kent , viz. 257. Pariſhes (the reſidue being 
in the Dioceſs of Rocheſter ) together with ſome other Pariſhes di{- 
perſedly ſcituate in ſeveral Dioceſles : it being (as aforeſaid) an 
Ancxat Priviledge of this See , that the places where the Arch- 
biſhop hath any Mannors or Advowſons , are thereby exempred 
from the Ordinary , and are become Peculiars of the Dioceſs of 
Canterbury , properly belonging to the Juriſdiction of the Arch- 
» Whoſe provincial Dean is the Biſhop of 
London whoſe Chancellor is the Biſhop of Wincheſter , whoſe 
Vice-Chancellor anciently was the Biſhop of Lincoln, whoſe Pre- 
#extor the Biſhop of Sa{pſbury , whoſe Chaplain the Biſhop of Wor- 
cefter , and the Biſhop of Rhocheſter ( whentime was ) carrielthe 
Pens , gl. ibid. GC 1, ver. tay- 


Peculiars , and of his Dioceſs of Canterbury. 


bilhop of Carte: 


Coff before him. Ling. Confs, 


| Fa) The Metropolitan See of York had its original at the firſt 
reception of the Goſpel in England, when king Lucixs eſtabliſhed 
ſon the firſt Archbiſhop thereof : Not long after the Converſion 
of the Saxons, Pauinus by Pope Gregory's appointment was made 
rovince of York anciently 
claimed and had a Metropolitan Juriſdiction over all the Biſhops 

of Scotland , whence they had their Conſecration , and to which 
Rrylin.ubi they ſwore Canonical Obedience (f). The Archbiſhop of York 
verp, ſtyles himſelf, Primate and Adtropolitan of England, as the Arch- 
' biſhop of Canterbury , Primate and Metropolitan of all England. 
About two hundred years fince. viz. An. 1466, when George 
Nevil was Archbiſhop of York, the Biſhops of Scerland withdrew 
themſelves from their obedience to him, and had Archbiſhops of 
thejr own. The Arctidiſhop of York hath precedency before all 
Dukes,not being of the Blood Royal.as alto before all the Great Officers 
of State , except the LordChancellur (7). Ofthis Province of York, 
are the Biſhopricks of Dureſme, Cheſter, Carliſle, and the Iſle of Man, 
who writ themſelves Eboracenſes, or Eborum. The Dioceſs be- 
longing to the See of York, contains the two Counties of York, 
and Notingham , and in them 581. Pariſhes whereof 336. are Im- 


Archbiſhop thereof , 4. 622. This 


propriations, 


C3.) It 


Of Archbiſbops. 
(3. It hath beenqueſtion'd , whether there be any differenc 


tween Archbiſhop and Metropoletan ; the BD. herein ſee 
divided , ſome conceiving that there is ſome differen 


7 —_ 


ſcems in a ſenſe to favour each of theſe Opinions , 
place z that the Archbiſhop as Preſident hath the charg 
ſight of the Metropolitans and other Biſhops, 21. Diſt. Cleros, 
another place , that Archbiſhop and Metropolitan are but one/and 
the ſame indeed and intruth , alchough they difter in Name. W:1- 
hel. in Clem. wt. de Privileg verb. Archiepiſcopo verſ. fin, Merropolita- 
mus + Archiepiſcopus idem ſunt. Sed Metropelitanus nomen trabit 
a numero Eccleſiarum, viz. a | metro | menſwra , + | polis | 
Civitas, Otho glo. in verb. Archiepiſcopus , DeOffc. Archiep:ſe. He 
is called Archieps/copus , quaſi Princeps Eprſcoporum, in reſpect of the 
other Eilhops whereof he ischicf : and: Merropolitarus , in reſpect 
of the number of the Cities or Cathredral Churches where the Bi- 
ſhopricks are. Lind.ubs ſupr. gl. ib, ver. Metropolitannm, For the 
word. [ Gwstas ] doth ignifie with us,as it doth in other Kingdoms, 
ſuch a town Corporate as hath a Bilhop and a Cathbredal 
Church. Yet Crompton in his Juriſdictions, in his Computa- 
tion of our Cities , doth qmit Ely, though it hath a Biſhop 
and a Cathedral Church. Thus Weſtminſter is calied a Giry, and ac- Q2e Bled 
cordingly there is mention made of a Bilhop of Weſtminſter in a Sta- 235 Het: 
tute made during the Reign of King Henry 3. But by Letters Pa- 
tents, dated 21. May 2 Eliz, ( in purſuance of an At of Parliament 
of 1 Eliz, not printed )) the Revenues of that late Monaſtery 
were veſted inthe Dean and Chapter of the Collegiate Church of 
Weſtminſter , which hath cauſed Errors in the Pleadings of ſome Cxes 
by ſtylingit the Cathedral , for Collegiate Church of Weſtminſter. 
Caſſaneus , who wrote as well De Gloria Mundi in general, as of cm. de 
the Cuſtomes of Burgandy in particular, faith, That France hath with- Conſaer. 847 
inits Territories 104 Cities , and gives this Reaſon , becauſe there £24. pig. 15. 
are {o many Seats of Archbiſhops and Biſhops. Yet Sir Ed. Coke © _—_ 
obſerves ones. to be a City by ancient Record , although it Mich.s "74 
does not evidently appear that it ever was an Epiſcopal See : And Rot.r. 
- Stat. of 11 £.7.c.4. it is thgre called the Town of Cam- 

1h 
(4.) In Englandand Wales there were Anciently three Provinces, 
and over them Three Archbiſhops , whoſe Archbiſhopricks were 
founded above 1500years ſince; For ſoon after the Converſion 
of King Zucius (who began his Reign over the Britains, An. 170. ) 
being prevailed with to embrace the Chriſtian Faith by the perſwa- 
fions of Elvanus, who had been brought up at Glen » and of (h)cp. gr. nit 
AMedwanus , both Britains (h), ant therein con by the Di- Landau. 
vines 
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vines which Elextherins (who became Pope, Ar. 177.) ſent into Bri. 
tain for that end and purpoſe (7 ;, The ſaid King being by them bap- 
tized, the falſe Relizion of the D7w:as with their Idols was ſoon abo- 
liſhed, Heathen Temples purged, and then conſecrated to the ſervice 
and worſhip of the "True God, and in the place of twenty eight 
Flamins were Biſhops conſecrated, the Three Archbiſhops whereof 
were founded in the Three chief Cities of the then Three Pro- 
vinces, eretted by the Romans where Arch-Flamins had formerly 
bcen maintain'd, viz. at London, the Metropolis of Britannia Pri- 
m4: at York the Metropolis of Maxima Ceſarienſis ; and at Caerle- 


gion in Wales, which -is ſaid to be Caerleon upon Uke, formerly 


called 1ſca in Aformouthſhire, the Metropolis of chief City of Bri- 
tannia Secunda, or under Urbs Legionum, Cambria (Ck). Gildas 
antiquiſſimus inter eos, qui fide dignt ſunt, Britannicarum rerum ſerip- 
tor, tradit Britannos ab ortu Evanelii Chriſtianam ſuſcepiſſe fidem. 
Art. Brit. ubi ſupr. Ac primum, Paulum ipſum, cum alizs Gentibys, 
tum n0mi;;atim Britannis, Evangelium nuncia *pof priorem ſuam Rome 
incarcerationem. Theodoret, l. 9. de Grrand, Grecor, affeft, Ori- 
gines, qui proximy fuit poſt Apoſtolos ſecults , teftatur Britanniam 
in Chriſtianam conſentire Religionem, Orig. Hom. 4. inEzech.. Lu- 
cius, Rex Britannix, An, 179, Baptizates, Ab Eleutherio, Ponti- 
fice Romano, reformationem Anglie peritt, Epiſcop. 29, ordinavit, Ant, 
Brit. fo. 43 5, 7. Before the coming of the Saxons into England, the 
Chriſtian Britains had three Archbiſhops, viz. of London, York and 
Caerleon in Wales, The Archiepiſcopal See of London, was by the 
Saxons placed at Canterbury for St. Auſtins ſake, where he was buried. 
That of Caerleon being tranſlated to St. Davids, and after ſubjected 
to the See of Canterbury. 

(5.) From this time to Diocleſians Perſecution (which though the 
Tenth and laſt, yet the firſt which the Britains felt ) Chriſtianity 
flouriſhed in this INand, which by that Perſecution was almoſt extir- 
pated out of the Land, till Conſtantine the Great wore the Imperial 
Crown, in whoſe time it revived tiil the beginning of the next Cen- 
tury, whenit was infected with the Pelagian Hereſie, till the con- 
demnation thereof in the Council of Carthage and Mela,and happily 
ſuppreſſed by Germanus Biſhogyof Auxerre, and by Lupus Biſhop 
of Troys in Campeigne, who at the requeſt of the Exgl:ſh Catho- 
licks were ſent by the French Biſhops into England 3 as at the 
ſame time, and for the ſame end, Palladins was by Pope Celeſtine 
into Scorlard (1), And now the Chriſtian Religion flouriſhed 
again till thetime of the ufurping Tyrant YVorriger, who after he had 
ſlain Yodinus Archbiſhop of London ( m1 ), was himſelf burnt ina 
Caſtle beſieged by Aurelius Ambroſe, having firſt ſurrendred Kent, 
Suffolk, and Norfolk_to the Infidel Hengiſt, who with his Saxons 

almoſt 
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almoſt deſolated the Land ;, inſomuch that Theazxs Biſhop of Lon- 
don, and T heodiceus Biſhop of York, were forced to flie into Cornwal 
and Wales, until St. yrs ro coming hither ( where he then found 
only one Archbiſhop and ſeven Biſhops) being with forty others as 
Alliſftantsto him, ſent hither by Pope Gregory to Convert the Na- 
tion (2), whom Erhelbert King of Kent kindly received, and ſeat- (+) pege. 1. 2, 
edhim ( as aforeſaid ) in a Manſjon in Canterbury, the Metropolis c. 23. 
* of his Kingdom (0 ), and aſligned him a place to ere a Bilhops Hunt. l.2, 
See, who afterwards fixed his Seat at Canterbury, whichever ſince "- = _ 
hath continued the Metropolis of this Kingdom : And thusSr. Au- My 
ſin upon his Entrance into England, by the favour and bounty of co. 25. 
the ſaid King Erhelber, having fixed his Seat at Canterbury, the Arch- 
biſhops thereof have,by a continual Serzes or Succeſlion, coatinued As. 556. 
as Metropolitans of all England. 
(6.) And whereas there were (as aforeſaid ) anciently Three 
Archbiſhopricks in Three diſtinct Provinces within this Kingdom, 
whereof that of Cazzleov upon Uike in Wales was one, and whereof 
Dubritius in the year 466 was Archbiſhop, who having his Seat at 
Landaff, became for his integrity Archbiſhop of all Wales, and was 
upon Reſignation in his old Age ſucceeded in the Archbiſhoprick by ,, .. 
his Diſciple Davia, Uncle to King Arthur (p), by whoſe conſent he (Þ)canba. Bale 
removed the See to Menevia, of which place he ſtill retaineth the ex Leland. - 
name of Epiſcopus Menevenſis, and the Town it ſelf thereupon called B. 6odw. 
Twy Devi,or St. Davias, as taking its denomination from his Name ; 
yetit afterwards ſo unhappily happencd; that Sampſon a ſucceeding 
Archbiſhop, upon a great Plague raging in Wales, went to Dola in 
Little Britain, and thither carricd the Pall with him, whereby St. Da- 
vids for ever after loſt the dignity of an Archbiſhop. And in the 
time of H. 1. both that See, and the reit in Wales became ſubject to 
the Archbiſhop of Canterbury, as at this day (4). (4) Cambd: 
(7.) Inthe time of King Lucius, London had an Archbiſhop to 
whoſe Juriſdiftion at that- time the greateſt part of England was 
ſubje&t 5 This Archbiſhop was that Theanus torementioned, who 
was the chief Founder and Builder of St. Perers Church in Gornhill, cs mls 
London, which was the Cathedral of his Dioceſs till King Ethel- g 140 
bert built St. Pauls Church.. In this See continued the Dignity of an 
Archbiſhopabove 189 years ; but by reaſnn of the Saxon Perſecu- 
tion ſtood void, till that Ten years after the coming of St. Auſtsr, 
Melitus was conſecrated Biſhop of that See, and ſo it continued 
ever after asa Biſhoprick ( which in the days of King , Lucius was 
an Archbiſhoprick, as aforeſaid ) till St. Auguſtine in the year 598, 
took on him the Titte of Archbiſhop of England, ſettling his See at. 
Canterbury. 


(8,) Upor 
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(8.) Upon the atregating of the Tepes power in Fnglard by 
King H. s. inthe Seventh year of his Reign, it was concluded;that 
the Archbiſhop of Carrerbyry ſFould no more he ſtyled the Popes 
Lerate , but Primate and Metropolitan of all England ;, at which 
time Tho, Cranmer , Fellow of Jeſus-Colledge in Cambridge, who 
pronounced the Divorce from Queen Katharine of Spain, upon his 
advice given the King to leaverhe Court of Rowe, and to require 
the Opinions of Learned Divines; being then in Germany , procured 
ſuch favour with the King , that he cauſed him to be elected to this 
Sce of Canterbirry , and was afterwards , with the then Biſhop of 

(r) Ant.Brig, Dureſme , made Tater to King Edward the Sixth (7). 

(9.) The Archhiſhop of Camerbury was ſuppoſed to have hada 
concurrent Juriſdiction in the infer:our Dioceſſes within his Pro- 
vince ;, which isnot denicd in the caſe of Dr. Tames(s), only it 

+> aa isthere ſaid , That was not as he was Archbiſhop , but as he was 
Rep. ” Legatus Natus tothe Pope, as indeed fo he was before the time of 
King H.8:-( as aforeſaid) by whom that Power (together with the 
Pope) was abrogated , and o it ceaſed ; which the Archbithop of 
(:)Caſe ibid. York, never had , nor ever claimed (er), as appears inthe forecited 
Caſe , where it is further ſaid, That when there is a'Controverſie 
- p OO between the Archbiſhop and a Biſhop touching Juriſdiction,or be- 
Archbiſhos of tween other Spiritual Perſons , the King is the different Arbitra- 
York, ix the tor in all Juriſdictions as well Spiritual as Temporal, and that is a 
time of Hr, Tightof his Crown to diſtribute to them , that is , rodeclaretheir 
to b2 inſtall'd Bounds; Confonant to that whichis afſerte&in a Cale of Cimmer- 
bw, _—_ dam, in Colt and Glovers Caſe againlt the Biſhop of Gventry and 
Row) wither; Lichfield , where isis declared by the Lord Hobart Chief Jnitice, 
proſoſing any That the King hath an immediate , perſonal , originary; inherent 
ſubjeftion to - Power , which he cxecutes,or may execute , Authoritate Regin-Su- 
—_— oy prema Eccleſtaſtica, aS King and Sovereign Governour of the Church 
Mong => of England, whichis one of thoſe Flowers , qui faciunt Coronam, 
which make the Royal Crown and Diadem in force and vertue 
(u)Mich.1o, (#9 The Archbiſhopof Canterbury; as he is Primate over All Eng- 
Jac.rot.2642, {and', and Metropolitan, hatha Supereminency, and ſome power 
Colt 2nd Glo-- even over the Archhiſhop of Tork, > hath (under the King Jpower 
- verſ-Bp. to- ſummon him to a National Synod , and Archjepiſcopus Ebora- 
Lichfeg, and conſis venire debet cum Epiſcopis ſuis, ad nutun ejus , & tjus Ci- 
Hob.Rep, nicis diſpoſttionibus Obediens exiſtar. Yet the Archbiſhop" of York. 
had anciently not only divers Biſhopricks in the North of Enzlnd, 
under his Province 5 but for a long time alt thz' Biſhopricks of 
Scotland, untilllitrle more than 200 years ſince, and untill Pope S;x- 
tus the Fourth, An: 1470. created the Biſhop of St: Andrewr Arch- 
biſhopand Metropolitan of all Scotland. He was alſo Legatus Na- 
tus , and had the Leganzine Office and Authority aancxed to that 
Arch- 
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Archbiſboprick 3 he hath the Honour to Crown the Queen;and to 
be her perpetual Chaplain : Of the forementioned Diocefles of his 
Province, the Bilhop of Durham hath a peculiar Juriſdition, and 
in many things is wholly exempt from the Juriſdiction of the 
Archbiſhop of York , who hathnotwithſtanding divers Priviledges 
within his Province; which the Archbiſhop of Cunerbury hath 
within his own Province. 
(10.) The Archbiſhop isthe Ordinary of the whole Province ; 
yet it is clear, T hat by the Canon Lavv he may not, as Merropolitan, 
exerciſe his Juriſdiction over the Subjefts of his Suffragan Biſhops ; 
but in certain Caſes ſpecially allowed in the Law,whereof Hoſtienſis 
enumerates one and twenty (x). The Juriſdiction of the Archbi- (#) Heſt:enſ- 
ſhop is opened ſometimes by himſelf,nolente Ordinario,as in theCaſe TP. Pa _ 
of his Viſitation z and ſometimes by the party,in default of Juſtice {;, _ 
in the Ordinary, as by Appeal,or Nullities, Again,it may ſometimes 
be opened by the Ordinary himſelf, without the party or Archbi- 
ſhop,as where the Ordinary ſends the Cauſe tothe Archbiſhop; for 
although the Caron Law reſtrains the Archbiſhop to call Cauſes 
from the Qxdinary,/Nolente Ordinario, fave in the ſaid 21 Caſes; yet 
the Law lefrit in the abſolute power of the Ordinary, to ſend the yiq. caſe 
Cauſetothe Archbiſnopabſolutely at his will, without aſſigning 7one: verl, 
any ſpecial reaſon, and the Ordinary may-conſult with the Arch- 7ones, Hob. 
biſhop at, his pleaſure, without limitation. - Notwithſtanding KeP- 
which, and albeittht Archbiſhop be Judge of the whole Province, 
tamey Tyrifdibtio ſna.r/t pugnata, & non aperitur niff ex cauſis. Nor is 
the SybjeCct hereby to be-put to. any.ſuch trouble as is a Grievance; 
and therefore theLaw provides; that Nemrem oportet exire de Pro- 
vincia ad Provinciam, wel de Civitate ad Civitatem, niſi ad Relationem 
Tadicu, want Aftor forum Rei ſequatur ( y ). ' (1) Bald. Caui, 
( 11.) If the Archbiſbopviſit his Inferiour Biſhop, and Inhibit 3.q.6.c.penuta 
himduring the Viſitation,.if the Biſhop hath atitle to Collate toa Z* $904. © | 
Benefice within his Dioceſs by reaſon of Lapſe, yet he cannot In- Rom." | 
ſtitute his Clerk ; but he ought to be preſented tothe Archbiſhop, 
and he is to Inſtitute him, by reaſon that during the Inhibition his (; ) Trin. wy 
power of Juriſdiction is ſuſpended (z). It was a point on 2ſpe- cr. BR. inter 
cial Verdict in the County of Lincoln,and the Civilians who argued nodſop & Lyxn. 
thereon ſeemed toagree thererein ;. but the Caſe was argued -ypon (4) Intrar- 
another point, and that was not refolved\(#). Likewiſe, by I "1 _— 
the Statute of 25 #.$.c.21. the Archbiſhop of Canterbary hath _— >. 9 
power to give Faculties and _—— whereby he can ( aSto pyſentment, , 
Plwrality ) ſufficiently now Diſpenle de jure, as Anciently the Pope lit. C-p 357, & 
did in this Realm de fatto, before the making of 'that Statute, lit Z+ 357- 
whereby it is enacted, That all Licenſes and Diſpenfations (not re- 
pugnant tothe Law of God) which heretofore were ſned for in 
P the 
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- the Court of Rome, ſhould be hercafter granted by the Archbiſhop 


of Canterbury and his Succeſſor, | ; 
(12,) By the Conſtitutions and Canons Eccleſialtical,Edte, 1603, 


Car. 94. It is Ordained, That no Dean of the Arches, nor Official 
of the Archbiſhops Conſiſtory,ſhall originally Cite or Summon any 
rſon which dwellcth not within the particularDioceſs orPeculiar 
of the ſaid Archbiſhop, &c. without the Licenſe of the Dioceſan 
firſt had and obtained in thar behalf, otherthan in ſuch particular 
Caſes only, as are exprelly excepted and reſerved in and by the Sta- 
tute of 23 H. 8. c. 9. on pain of ſuſpenſion for three months. 
In the Caſe of Lynche againſt Porter,for a Prohibition upon the ſaid 
Statute of 23 H.8. c.9. it was declared by the Gwilzans in Court, 
That they uſed to Cite any Inhabitant of and in Londen to appear, 
and make Anſwer in the Archbiſhop of Canterbury's high Court of 
Arches originally : And Dr. arty? ſaid,lt had been fo uſed for the 
ſpace of 427 years before the making of the Statute ; and upon 
complaint thereof made to the Pope, the Anſwer was, 'That any 
man might be Cited tothe Arches out of any Dioceſs in England: 
Alſo, That the Archbiſhop may hold his Conſiſtory in any Dioceſs 
within his Juriſdiction and Province : That the Archbiſhop hath 
concurrent Juriſdiction in the Dioceſs of every Bilhop, as well as 
the Archdeacon : and, That the Archbiſhop of Canterburypreſcribes 
to hold Plea of all perſons in England. But as to his power of ha- 
ving a Conſiſtory inthe Dioceſs of every Biſhop, this was in this 
Caſe denied,but only where he was the Popes Legare,whereof there 
were Three forts: ( 1. ) Legares a Latere, and theſe were Card;- 
nals, which were ſent 4 Zatere from the Pope. (2. ) A Zegare born, 
and theſe were the Archbiſhops of Centerbury,Tork, and Mentz,&c. 
( 3.) A Legare given, and theſe have Authority by ſpecial Commil- 
ſion from the Pope (6b). Likewiſe, in the Caſe of ores againſt 


Rep. p. 2. Caſe Boycr,C.B. it was alſo ſaid by Dr. artyn,T hat the Archbiſhop hath 


Ordinary Juriſdiction in all the Dioceſles of his Province, and that 
this isthe cauſe that he may Viſit (c). 

(13.) The Archbiſhop of Canterbury Anciently had Primacy as 
wellover all Ireland as England, from whom the 1rij Biſhops re- 
ceived their Conſceration,for Ireland had no other Archbiſhop un- 
tilthe year 1152, For which xeaſon it was declared in the time of 
the 'Fwo firſt Norman Kings, That Canterbury was the Metropoli- 
taa Church of England}Scotland and Hreland, andthe Iles adjacent : 
the Archbiſhop of Canterbury was therefore ſometimes ſtyled a 
Patriarch (4d), and Orbis Britannici Pontifex,inſo much that Matters 
recorded in Eccleſiaſtical Aﬀairs did run thus, viz. Anno Pontifica- 


a Frovences ( as an Archbiſhop s of ſeveral Dioceſſes) and bad ſcurral. 1 (hbiſhops under him. 
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tus Noſtri primo, ſecundo, cc, He was alſo Legatus Natws, that is, he 
had a perpetual Legantize power annextto his Archbiſhoprick nigh 
a thouſand years ſince, And at General Councls he had the Pre- 
cedency of all other Archbiſhops abroadzand at home he had ſome 
ſpecial marks of Royaley,as to be the Patronof the Biſhoprick, as he 
was of Rocheſter )to coyn Mony, to make Knights, and to have the 
Wardſhips of all thote who held Lands ofhim Jare Deominis, al- 
though they held 5» Capite other Lands of the Kings,as was former- 
ly hinted. Heis ſaid to be Imthroned , when heis inveſted inthe 
Archbiſhoprick.And by the Stat. of 25 #.8.he hath power to grant 
Licenſes and Diſpenſations in all Caſes heretofore ſued for in the 
Court of Rome , not repugnant to the Law of God or the Kings 
Prerogative : Asalſo, to allow a Clerk to hold a Benefice in Com- 
mendam or in Truſt ; to allow a Clerk, rightly qualified , to hold 
Two Benefices with Cure of Souls; to allow a Beneficcd Clerk, for 
ſome certain cauſes , to be 2on-Reſident for ſome time , and to Diſ- 
penſe in ſeveral other Caſes prohibited by the Letter of the Canon 
Law. Likewiſe the Archbiſhop of Canterbury Conſecrates other 
Biſhops z confirms the Election of Biſhops within his Province; 
calls provincial Synods according tothe Kings Writ, tohim ever 
directed ; is chief Moderator in the Synods and Convocations ; he 
Viſits the whole Province; appoints a Guardian of the Spiritualties 
during the vacancy of any Biſhoprick within his Province, whereby 
all the Epiſcopal Eccleſiaſtical Rights of that Dioceſs for that time 
belong to him; all Eccleſiaſtical Juriſdiftions,as Viſitations,Inſtitu- 
tions , &c. He may retain and qualihe Eight Chaplains, which is 
more by Two than any Duke is allowed by Statute todo;and hath 
power to hold divers Courts of Jadicature , for the deciſion of 
Controverſies pertaining to Eccleſiaſtical Cognizance. 


(ſhop, ſ#»po- 


from t he 
Saxon word, 
Riceop, and 
that from the 
Greek 'Em- 


CX0706 Specu- 
lator vel Syper- 


intendens, 


x CH AP. I. 
Of Biſhops and Ordinaries, 


1: Biſhop, Whyſo called ; Not above One to be in one Diocefs. 

2, Why called Ordinary ; aad what the Pallium Epiſcopale #. 

3. Biſbepricks originally Donative;, Kings of England the Fonnders 
thereof. 

4. The manner of Elettion of Biſhops ;, their Confirmation and Conſe- 
< C/arion. J | 
.5- Their Seals of Office ; in what caſes they may uſe their own Seals, 

6s. What folows upon ElettHon, to make them Biſhops compleat ; the grant 

. of their'Tomyoralties. 

7. The Conge d'Eſlire, and what follows therexpon. 

8. Biſhopiicks were Donative, till rhe time of King John. 

9. What the Intereſt and Amthority ts, in hrs ſeveral caparities, 

10, Epiſcopal Authority deyived from the Crown, 

11. The Uſe and Office of Sofrogen Biſhops. 

12. Whether a Biſhop may give Inſtitution ont of his own proper Dioceſs, 
and wder other Seal than in his own Seal of Office, 

13, Several things «ntident to a Brſhop qua talis. 

i4, Ordinary, what properly he 5s, why ſo talled, 

15. In what caſes the Ordinaries Fariſdittionis not meerly Local, 

16, The Ordinaries power de jure Patronatus. 

17. Whether the Ordinary may cite a man out of his own Dioceſs; Alſo 
his Right ad Synodalia. 

18, The Ordinaries.power of Viſttation. 

19, The Dignity, and true Precedency of the Biſhops in England. 

20, Temporal Furiſdittion anciently exerciſed by Biſhops in this Realm ;, 
The Statute of 17 Car. 1. againſt it, Repealed ; and they Reſtored 
to it bythe Stat. of 13 Car. 2. as formerly. 

21, The Act made in the Reign of Ed. 6. concerning the Elefton of 
Biſhops ;, the Endeavours thereby to take away Epiſcopal Furiſdittion ; 
the Nomination of all Biſvops was Anciently Sole in the King. 

22, The Biſhops of London are Deans of the Epiſcopal Colledge. 

23, A Cale at Common Law, tonching 4 Leaſe made by one Biſhop 

' during thelife of another of the ſame Dioceſs in Ireland. 


(1.) DISHOP, Epiſcopus, from #3, ſupra, and gxerciy » inten- 

e, an Overſeer or Superintendent, ſo called from that 
watchfulneſs, care, charge, and faithfulneſs, which by his Place 
and Dignity he hath and oweth tothe Church 3 A word which all 
An- 
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Antiquity hath appropriated to ſignifie the Chief in Superinten- 

dency over the whole Church within his Oioce!s, wherein are di- 

yers inferiour Paſtors. This overſight or Care the Hevrews call 

Pekudah (a). Of this Office or Eccleſiaſtical Dignity there can (a) Num-3-32. 

be but one ata time in one and the {ame Diocels; whence it is that 

Cornelius Biſhop of Rome ( as Exſebins relates ) upbraided Novatins 

for his ignorance in that point (6 ), when he could but know: (6) Euſeb. 1. 1, 

there were no leſs than 46 Presbyters in that Church , Oecumentys Hiſt. Eccl, 

and St. Chryſoſtome affirming allo as many as Phzlzpps ;, For in this 

reſtrained ſenſe, as the word | Biſhop] is now taken, it cannot be 

imagined that there ſhould be more than one tn one City or Dioceis 

at the fame tine z cnoſonant whereunto the Synod of Vice prohi- 

biced Two or more Biſhops to have their Sears at once in the ſame 

City. This Novarizs aforeſaid was a Prielt of Rome 254 years after 

Chriſt ; he abhorred Second Marriages, and was condemned as an 

Heretick in a Synod at Kore the ſameyear (c). Every Biſhop, /c) Exſb. ib. 

many Centuries after Chriſt, was univerſal Incumbent of his Dio- cap 42 

cels, received all the Profits, which were but Offcrings of Devoti- 

on, out of which he paid the Salaries of ſuch as Officiated under 

him, as Deacons and Curates in places appointed (4d). (4) Sud. Hiſt, 
(2.) Under this Name or Appellation of Biſhops are contained, 6, 2.2 1, ot?" 

Biſhops,Primates, Metropolitans, Patriarchs,and Summas Pontifex, c.g.p.2.t0.253, 

Diſt.21.c.1, And the Presbyters alſo, C. Legimus, 9.1.Diſt.93 Spec, 

de Inſtr Edit, Seft. 14. verſ, de Epiſcopo, and for ſuch commonly uſcd 

and takenin the New Teſtament (e) : 1. 14. 6.de Epiſe. + Cle, bn (f) PHL 7 

ſome Acts.of Parliament we find the Bilhop to be called Ordinary © 

(f); and ſotaken at the Common Lawzas having Ordirary Jur t- , 

dition 1n Cauſes Ecclehiaſtical, albeit in the Civil Law, whencs.. - , 

that word [Ordinarms] is taken, it.fignifies any Judge authorized 2: 

to take Cognizancg of Caulcs proprio ſuapwe, as heis a Magiſtrate, © +: 

and not by way.of Deputation. or Delegation(r)... The word [ Or- (9 _ | 

dixary] doth chicily takeplace in a biſhopz- and other Superionrs,  * 

who alone are Univerſal in their Juriſdictions ; yet under this word 

are comprized alſo other Ordinaries, viz. ſuch as to whom Ordi- 

nary Juridiction doth of right belong, whether by Priviledge or 

by Cuſtome. Lindw. de Conſkit. c. Exterior ver .Ordinaris, The Pal- 

lixm Epiſcopale, or Biſhops Pall,mcntioncd (as Sr. Ed.Coke obſerves) 

in ſome Statutes, and many Kecords and Hiſtories, is Hood of 

white Wool, to be warn as Doctors Hoods upon the Shoulders, 

with Four Crofles woven into it, &c. for the form and Colours 

whereof vid, Antiq, Brit. Eccleſ. fo.1, This Pallinm Epiſcopale is the 

Arms belonging to the. Sec of Canterbury (hb) : vid. Callan, deglo, () Co. tr 

mun.p.4.fo. 103. a, 26, Conſid, ubi multa legas de Pallio. Henry Dean, P: _ 74: 

the 65rb Archbiſhop of Canterbury, An, 1502, had Pallium Avreln- 5 wor | 

epiſcopatzts 
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: Alexander 6, by his Secretary 
epiſcopatus Infigne ſent him _ Po Lichfe id and Covenrry, Autho- 
Aarian ; _—_— by = = oo aocfhaged him at Lambeth in theſe 
rized thereto by the Pope, . potentis, Oc, Tibi tradimus Pal- 
words, VIL, Ad honorem Det Ommpot 4 4 y del cet Pontificalis 
| : Petri wn, plenitudinem videlicer 
Ofc, OT 16 wm ſwore Canonical obedienceto the 
) Ant. Brite ical See of Rome, - FR 
$0 & > god. _— ” The Kings of England were Anciently the orpnant'y 
Co. the Archbiſhopricksand Biſhopricks 1n this ge men —_ p 
Cds Cle Wales, the Biſhops thereof were CO of — ”_ pond) n 
. ; in Englands originally w 
Sr, 1 Jac. C:3- the Princes of Wales. Biſhops in Eng li, until King Fohn by his 
17 Ed. 3. 40, traditionem Baculs Paſtoralis + Ann Arg S An 
ty Gels nted, that they ſhould be Eligible, Chare. 25. Jan. Ar. 
Ring, witha Charter gra ler C "ens Baronum ; after which came in the 
Crofier or Reg. 17, De Communt Cot icks in Treland are Do- 
: ; the Biſhopricks in Jrel: 
rg 4 _— 7 pages on of all Bioprck SE — I 
Preſentment, PEUVe ives leave tothe Chapters to chuſe them (z»). 
a 342. - —_—_— Co Keane the Biſhopricks, and then rs 
En” pre eto Gapntocleriem, wav (9). The 
&) Ibid learned Serjeant ro 7 Ss CE Man, 11, indorſo, 
Subject, makes mention of 1 E. 1. Ree, he King, Cum Eccleſia 
where thereis this Proteſtation made by the = By mars x 
Cathedralis viduatur, & de jure debeat, (5 ſoleat | mee W 
videri per Eleftionem Canonicam ah ejuſmodi pori(ſimum Ct wing" 
Collegiis, Capitulis, & perſonis, ad quos jus pertinet, R_ ramen ue 
Illy ; Re e Angliz ſuper hoc Licentia & obtentaz & pm 
—_ T "Ys for Jona Eletla eidem Regi habeat Preſentari, ut idem Rex 
onam ipſam poſſi proponere, ſi quid rationabile habeat contra 
non. has the Proteſtation goes further, That in _— OPe 
_ . ical Election, the King ſha 
0) Vid.Siniti. Make Proviſion = nevrr Temporalties: yet of grace for the 
(0) not be obliged to give him his po Fleſt ofsCar. 
ter 14 E. 1. time preſent he gives the Temporaltiesto the Abbot CO = 
M. & for the wr. (o). Thus the Election of = Fle py To 
Aupuſtineaf degai bythe grantof the - _ ins by the Stat. of 25 E4.3. 
Auguſtine of Licenſe firſt had and obtained, as appear he feſt thar 
Gn SR - Star. de Proviſoribus. Raſtal. 325 d. And King Job wast GL 
o od _ nted it by his Charter, dated 15 Jan. An.16, (p). William , bh. 
ate fuk aherte rbilhopof Gorrbrydeathep thee wi 
Hiſt. Ma +293+ x iſhop for the ſpace © our years, 
Dad. Dean EN — Promotions into his own hands that ou 
wok wg 9 h n vacant, putting to Sale divers Rights and Revenues of t : 
as < Church ( ). But King H. 1. madea Law againſt Reſer args" 1 
(19d 459 Eceleiſtcal Poſeſions ypon oo prob ack Sy ber 
(7) 1dem 453, W474 the Conſcſſor the Prelates uſed tore 


King, 
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King, by giving themthe Paſtoral Staff and a Ring (s): And ſo (5)Marth.Parif 
it was uſed in the time of F#/.1, but Syfragans were inveſted only 
by the Ring, without the Staff, for that they are not Biſhops ſo ful- 
ly and complcatly as the other (e). (t) Dr. Fiel4 
(4.) Tothe Creation of Biſhops are requiſite, Eleftion, Confir- 148- 

mation, Confecration, and [nyeſtiture. Upon the vacancy of a See 
the King zrants his Licenſe under his Great Seal to the Dean and 
Chapter of ſuch vacant Cathedral;to proceed toan Election of ſuch 
aperſon as by his Letters Miſlive he ſhall nominateand appoint 
to ſucceed in ſuch vacant Archbiſhoprick or Biſhoprick 3 which 

Eletion muſt be within twenty days next after ther receiving ſuch 

Licenſe or Letters Miſlive ; upon failure whereof they run the dan- 

ger of a Premunire ( v). Or it above twelyedaies after their receipt Cv) Vid. St. 
thereof the Election be deferr'd, the King may by his Letters Pa- 25H. 8 20. 
tent nominate or preſent to ſuch vacant Biſhoprick, to the Archbi- enP —_ 
ſhopor Metropolitan of that Province wherein ſuch Sec is void ; gep, 4 _ 
or unto one Arrchbiſhop and two other Bilhops,or to four ſuch Bi- 

ſhops as his Majeſty ſhall think fit, in caſe upon ſach Nomination or 

Preſentment by the King, the default of Election by the Dean and 

Chapter to be to the Office and Dignity of a Biſhop : Otherwiſe,if 

theyElet according to his Majeſties pleaſure in his Letters Miſlive, 

the Eleftion is good, and upon their Certificate thereof unto his 

Majeſty under their Common Seal, the perſon ſo Eletted is reputed 

and called Lord Bifhop Eleft;, yet is he not thereby compleat Biſho 

to all intents and purpoſes, for as yet he hath not Poreſtatem uri 

dittionis neque Oraimis, nor can have the ſame until his Confirmati- 

on and Conſecration (w) ; for which Reaſon it is, that if (after (w) Mich. 22; 
ſuch EleCftion and before Conſecration)a Writ of Right bebrought = £48 - 
inthe Court of a Mannor belonging to ſuch Biſhoprick ; it is not "© 4? 
directed Epi/copo, but Ballsvis of the Biſhop Elett. The Order of 

making a Biſhop conſiſts chiefly in theſe Eight things, viz. 1, No- 

mination, 2. Conge d Eſlire, 3, Elettion, 4. Royal Aﬀent, 5. Con- 
firmation, 6, Creation, 7. Conſecration, 8. Inſtallation, Vid. Gren- 

dor's Caſe in Plowd.& Tin. 17 Jac.B.R.Sobrean & Teige ver[.Kevan, 
Roll.Rep.par.2. (x). he Creation of a Biſhop is 1n this Solemr (1 F, x.8.:. 
manner, viz., The Piſhops See being vacant, the Dean and Chapter 

of that Cathedral gives notice thereof to the King, humbly reque- 

ſting his Majeſties teave to chaſe another ; the King grants his 

Conge-d” Eſlire : Thereupon the Dean ſummons a Chapter ; they 

elect the perſon recommended by his Majeſties Letters; that Ele- 

Ction (after a firſt or ſecond modeſt refuſal) being accepted by the 

party elected,is certified to the King,and to the Archbiſhop of that 

Province; hereupon the King grants his Royal Aſſent under his 

Great Seal, exhibited to the ſaid Archbiſhop, with — toy 
Conirm 


Of Bbiſhops and Ordinaries. 


Confirm and Conſccrate him ; upon this the Archbiſhop ſubſcribes 
his Fiat Confirmatio, withal giving Commiſſion under his Archi- 
epiſcopal Seal to his Vicar-General, to perform all the Acts requi- 
ſite for perfecting his Confirmation. Hereupon the Vicar-General 
inthe Archbiſhops name iſſues a Citation, ſummoning all Oppo- 
{crs of the ſaid Election to make their appearance at a certain time 
and place, then and there to oiler thejr Objections, if they have 
any : This done by an Officer of the High-Court of Arches (uſually 
at Bow-Church, London ) by Proclamation thrice, and afixing the 
faid Citation on thatChurch-door,an Authentick Certificate there- 
of is by the ſaid Officer returned to the ſaid Archbiſhop and Vicar- 
General. At thetime and place aforeſaid the Proctor for the ſaid 
Dean and Chapter exhibits the Royal Aſlent, and the Commiſſion 
of the Archbiſhop, to the Vicar-General, who after the reading 
thereof accepts the ſame; Then the Proctor exhibits the Proxy from 
the Dean and Chapter, preſents the elected Biſhop, returns the Ci- 
tation, and deſires that the Oppoſers may be thrice publickly cal- 
led ; whichdone, and their Contumacy accuſed, defires that #7 pz 
nam Contumacie the buſineſs in hand may proceed, which the Vicar- 
General ma Schedule by him readiand ſnbſcribeddoth order.Theii 
the Proctor gives a ſummary Petition, therein deducing the whole 
Proceſs of Election and Conſent,and deſires a time may be aſſign'd 
him to prove it, which the Vicar-General admits and decrees. 
After this, the Proctor exhibits the Royal Aſſent again, with the 
elected Biſhops Aſlent, and the faid Certificateto the Archbi- 
ſhop, deſiring atime to be preſently aſſigned for Final Sentence, 
which the Vicar-General decrees. Then the Proctor deſires, that 
all Oppoſers may again be thrice publickly called ; which done, 
and none appearing nor oppoſing, they are pronounced- Contu- 
macious, and a Decree made to proceed to Sentence,by a Schedule 
read and ſubſcribed by the Vicar-General. Whercupon the Biſhop 
elect takes the Oaths of Supremacy,Simony,and Canonical Obedt- 
cnce. After this, the Dean of the Arches reads and ſubſcribes the 
Sentence. Next after the Confirmation, follows the-Conſecration 
of the elected Biſhop,according to the Kings Mandate,whichis fo- 
lemnly done by the Archbiſhop, with the asſiſtance of- two other 
Biſhops, according tothe approved Rights and Ceremonies of the 
Churchof E-g1azd, and in conformityto the manner and Form'of 
Conſecrating Biſhops, according to the Rule laid down in the 
Fourth Council of Carthage, abour the year 470.generally received 
in all the Provinces of the Weſtern Church. After the Pre- 
miles;there iſſues a Mandate from the Archbiſhop to the Archdea- 
con of his Province, to inſtall the Biſhop Elected, Conſirmed, and 
Conſecrated ; who ( or his Proxy, whichis uſual ) being wa 

ence 
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ſence of a Publick Notary introduced into the Cathedral Church 
on any daysberiveen the hours of 9 and 1 1,by the faid Archdeacon, 
Joth firſt declare his aſſent to the Kings Supremacy, &e. Then the 
Archdeacon,with the Canons,c#c. haying accompanied the Biſhop 
to the Quire,and placed hum in the Epiſcopal Seatzdoth protounce 
' as followeth, viz. Ego axrhorirare mihs Commiſſa Induce & Imbroni- 
2.0 Reverendum 11 Chriſto Pavrem, Domunum JS. Epiſtoplm ;, Er Domi- 
1 Cuſtodiat ſunm introitun & exitumex hoc nunc & in ſeculum, Fc. 
Then after the Divine Service _ forthe occaſion, the Biſhop 
being condutted into the Chapter-houſe,and there placed on a high 
Seat, the Archdeacan and all the Prebends, &c. of the Church 
' acknowledge Canonic Obedience tohim, And the Publick No- 
xy, by the Archdeacons command, records the whole matter of 
Fatt in this Aﬀair,inan Inſtrument to remainas Authentick to Po- 
ſterity. After all which, the Biſhop is introduced intothe Kings 
eſence todo his Homage for his Temporalties or Barony, by 
ling down, and putting his hands between the hands of the 
Kingsſntting inhis Chairof State,and by taking a ſolemn Oath, to 
be true and faithfubto his Majeſty, and that he holds his Tempo- 
ralties of Him, When Aerh. Parker in the fecond year of Queen 
Eliz. 1559. eleted to the Archbiſhoprick of Cormrerbury, had his 
Confirmation in the Court of Arches,according to the uſual form 
in that behalf ; this being periormed, an-entertainment for the Vi- 
ny rn —_ the — and other narygn of that 
Court ('w cſencewas requiſite at thisSolemmey) was pro- 
vided at the Nagſread Tavern in Cheapfide, London, whereby octaſi 
on was taken by the Reman Adverſaries maliciouſlyto report, That 
the Nagſbeed 'T avern was the place of Conſecration : . The 
form or majiner- of making a Biſhop, and of Tranſlating him from 
one Bi ck to another; differs only'in this, that in the latter 
there needs no Conſecration. And the Tranſlation of a Biſhop to 
an Archbiſhoprick,differs only in the Commiſſion,which is dire&ted 
by his Majeſty to four or more Bi to Confirm him. 

(5.) Each Archbiſhop, every Biſhop, and their Officials have 
their Seals of Office reſpectively, which being affixed to a writing, 
makes the Inſtrument Authentick,whereby the uſe and praftice of 
T abelkons or Publick Notaries ( as in Foreign patts) is with us 
much abated. For that of a Tabrlbor allowed by Authority to En- 
groſs and-Regiſter private ContraQts and Obligations, his Office in 


er 
{ome Countries did! formerly differ from that of a publick Notary, 
but now they are as one and the ſame Office ; Ononian T abellionun 
uh in Regno Angliz, propetr quod magis adl Sigilla Anthentica creds 
e/t nectſe, nt corum facilins habeatur, Staruarmu ut Sigillun 
ant non ſalum Archiepiſcapi & Epiſcops, fed corum Offe 
Q 


habe- 
—_ 


1 
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(x) Srat, 
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And all Biſhops, } Ordivaries,  Archdeacons, and all others ex- 
erciſing any Eccleſiaſtical Juriſdiftion, ought to have the Kings 
Arms engraven on their Seal of Office ; but the Archbiſhop of Can- 


1 Ea, terbury may uſe hisown Seal (z). And all Proceſs Eccleſiaſtical, 


Ca) Ibid. 


(b) Ibid. 


Biſhoys haut 
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all Temporal 
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Vicounts. 


(c) 41 Ed. 3.6. 
6 Ed. 3. 22, 
(4) F, N. B. 


ACC, 


(t) 
Cap. 1: 


, CN St.15 Ed. 
2-14 


8'E.2. 20, 
Park Law , 
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and Certificates into any Court of Record, are to be in the Kings 
name,Tefte the Biſhop (4). But as tothe making,admitting,order- 
ing,and reforming of Chancellors,Commiſlaries, Officials, Adyo- 
cates,Proctors,and other Officers, Miniſters and Subſtitutes ; this 
the Biſhops may do- in their own Names, and under theirown 
Seals (b). 

( S If one beElected, and the Temporalties granted to him, 
yet he is not Biſhop before Conſecration.41 E.3.6.46E.3.32.Quere, 
For he may refuſe to be Biſhopafter Eleftion;and before Conſecta- 
tion,but not after, 41E.3.5, b, When upon vacancy of a Biſhop- 
rick the Dean and Chapter,by virtue of his Majeſties Licenſe,under 
the Great Seal of England,have proceeded to the Elettion of a new 
Biſhop in purſuance of, and according to his Majeſtics Letters Miſ- 
five onthat behalf, and Certificate thereof made unto the Kings 
Majeſty,under their Common Scal.; then fellows the Confirmation, 
Conſecration and Inveſtiture, by the Atchbiſhopor. Metropolitan 
of that Province, wherein ſuch Biſhoprick was void; the ſaid Ele- 
(tion having (upon ſuch elected Biſhops Oath of Fealty to the Kings 
Majeſty ) been firſt ſignified:to the:Archhiſhop by the King, under 
his Great Scal;wherehby the ſaid Atchbiſhopis required to-Confirm 
the {aid Eletion,andto Conſecrateand Inveſt theperſon Elected y 
And now he is compleat Biſhop, as well unto Temporalties as Spi- 
ritualties ; yet aſter his Confirmation,and-before his Conſecration, 
the King may (if he pleaſe); ex grariag himthe'Temporalties 
(c). But after his Conſecration;Jnveſtityrey.and-Inſtalment, he is 
np to.ſue for his'Te tries but'of the Kings hands by the 

rit de Reſtiturione Temporalinm (a). And yetitfecms the Tempo- 
raltiesare not de jure tobe delivered to him, untiltthe Metropolitan 
hath certified thetime of his Conſecration, although the Freehold 
thereof be in him by his very Conſecration (e). But if during the 
Vacationof Archbiſhopricks,or Biſhopricks,and while their Tem- 
poralticsarein the Kings hands, the Freehold-Tenants of Archbi- 
ſhops or Biſhops happento be attainted of Felony, the King by his 
Prerogative hath the Eſcheats of ſuch Freeholders-Lands, to diſ- 
poſe thereof at his pleaſure, ſaving to. ſuch Prelates the Service 
that is theretodue and accuſtomed (Ff ). Before the Conqueſt the 
Principality of Walzs was held of the King of England, and by the 
Rebellion andforfeiture of the Prince, the Principality came to 
the King of England, whereby the Biſhopricks were-annexed tothe 
Crown, and the King grants them-their Temporalties. 10 H.4.6. 
(7.) The 
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"2. The manner of making a Biſhops fally'deferibed in Exun; 
and Kiffn's Caſe againſt Asyvtb, wherein it was agreed; Thac 
when a Biſhop, dies,or is Tranſlated, the'Dvan and Chapter certifie 
the King thercof in Chancery, and pray leave of the King ro make 
Plection Then he King Sinex his Gorge a Eſore;wheteupon they 
rgbeth r Election. and [far it-certifierche fameto the parcy Piet; 
nd have his conſent , T hea they <certifie it t6.the Kingin Chanctsye 
alſo they certifie it to the Archbiſhop; and thenthe King by his 

Itters Patedts giyes his Royal Aſſent, and commands the Archbi- 
ſhop to Confirtn.and Conſecrate him,. and to do all other things 


neceſſary thereuptoz whereupon the ArchhiſtiopexaminestheEle- 
ction,” and the Ability of-the party, and thereipon confirms the 


Mection 3 andafter Conlerrates him according tothe uſage upon'a 
New Erearin?” And . upon a' Tranſlation all the ſaid Ceremonies 
are obſerved, ſaving the Conſecration, which isnot in that caſe re- 
qmſite, for that he was Conſecrated before. bk: 
(8. ) Biſhofpricks were-Donatives by the King, till the time of 
W. Rufus, and Dota the time of King John. Read for 'that the 
Hiſtory of Eadmee, V3d.: Caſe Evans verſ.: Aſcouth, 5n fin, Caf. 
Noy* Rep. It hath been Seraey held, That before the Conqueſt 
and after, till che time of King Jehn, Biſhops were Inveſted by the 
King per. Baculum & Annulum;, but King Jobn by his Charter 
granted, That there ſhould be a Ganonical Election with Three - 
Reſtrictions : (1,.) That leave be firſt-asked of the King. (2.)JHis 
Aſent afterwards. (3.,). That he, ſhall have the Temporalties/ 
during the Vacation of the Biſhoprick ; whereof mention is made. 
in the Star. of 25 Ed,3.de Prowſoribus, and which is confirmed by 


the Srar. of 1.3 R.2.c,2. (g).. Alſo.the Law in-general is poſitive (e) Caſe of the 


therein, That in the making of all Biſhops, -it ſþall be by Electi- 
onand the Kings Aﬀetit ;. and bythe 25 HS. theStatute for Gnſe-. 


cyatjon of Biſhops makes it more certain; And if the Popeafter-thei par. 3. 


faid\Charter did uſe to make any Tranſlation upon-aPoſtulation, 
without Election and Aſſent of the King,- it was but an'Uſurpati-. 
on, and contrary to the Law, and reſtrained :by. 16 R. 2.: and 
9 H.a.3, Andafter the25 H.8,, it was never uſed to have a Biſhop: 
by Poſtulation or any Tranſlation of him, but byElection, as the 
ſaid Statute preſcribes; And the form of making a Biſhop at. this 
day, is after the ſame manner as aforeſaid, and according to the 
ſaid Statute.” _ 

- (9.) The Intereſt and Authority which a Biſbop Elect hath, is, 
Fhar. he is Epyſcopus Nominss, non Ordinis, . nequec Furifkittionis 
- But/by his Confirmatign he hath-Poreftazem- Tyriſaittionsr, 250 

Excorihunicate and Cettific the lame, ,3 Rep. 89.,-And-then the 


after 


poiver of the Guardiati of the Spiritualties dotir'ceaſe-(b)). ».But (b) Dyer 350, 
_—_ oh 


- 0f Biſhops and Ordinories. 


<5) Evens and venue; . and this alfo he hath upon his Confirmation {(), The Bir 


after Election and Confirmation, he hath Poreftarem Ordinationis, 
for then he may Conſecrate, confer Qrders, &c. For a Biſhop hath 
Three Powers, ( 1. ) Ordinis, - which he hath by Conſecrgtian, 
whereby he may take tho R ion of a Church, copfer Ordery, 
conſecrate Churches ; And this deth not appertain to him 
Bifhap of this or that zbut is univerſal yer the whole Wagld: 
So the Archbiſhop of Spalers, when he was here, conferr'd Orders, 
(2.) FJuriſeiRioms, which is not Univerſal, but limited to a piace, 
and confin'd to his See ; This power he hath ypon his Contirmati- 
on. (3.) Adniniftratio rei familiaris, as the Government af his 


Aſcough's, = ſhop acts either by his Epiſcopl Ordey,or by his Pl 
Ca: Lach: Ry Te former be Drdains Beaconpznd Pris, DedicNez or Can! 
Rep. happe 
of the Biſhop and Archb 
held in Walkgss Caſe againſt Lowb; where it was alſo held, That 
the Grant of a Commilfary ox Officialro.qne was ogy ptr nag 
ſtanding he were a Lay-man,and not aDoctar of Law, bi t.anly a 
Batchelor of Law; for the Court then aid, That the Juriſdiction 
of the Biſhop and Archdeacon is derived from the Crown by uſage 
and preſcription z and that in it fetf, as it, is coerciveto pupulh 
Crimes, ar admin Os TI af Te- 
ſtaments ; and grantin dmjniſtrations,beipg CivitCauks.ae 
| dee Fom he Crown, and nor inchem ae merg 42 ener 
» W appears | Wy +9. das. & 5 Fo 
> whe OE POT ore Ten 3 
 1110.% the Seer. of 37H.8.c. 17. istothat b 
hone of (12) Cr times many Biſhops had their Suffrgga229, who 
verſ. Lande, Were alſo Conſccrated, as other Biſbops were ; Theſe (inthe ab- 
Jones Rep. fence of the wpon Erbaſſes,or in multiplicity 0 
| . v4dſupply their places in matter of Orders, but, not wn Jura/diftion 
= Np ({). Theſe were chiefly for the eaſe of the Biſhops in the mukti- 


prcky of their Affairs, ordain'd in the gry > 

, Suffragan, or Swbſidsary Me QI "AS 
Wer oam, Ss Biſhops, Coubered by aoibop a , the 
Province; and toexccute fuch Power and Authority receive 
ſuch profits as were limited in their Commiſſions by the Biduops 
or Dioceſans,whoſe Sefftagans they were, What Tawns or Places 
to- 
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to be the Sees of Biſhops Suffragans, and how many tw a Dioceſs, 
and in what Diocelles, appears by an Act of Parliament made in 
the Reign of King #.8. Such Suffragan Biſhops are made in caſe 
the Archbiſhop, or fome other Bi defire the ſame ;. In which. 
caſe, the Biſhop preſents twoable perions forany placealtlowed by 
the aid __ — ny nd _ Majeſty doth _ one; 
but at pr there are no iſhops in England. They were 
no other than the Chorepiſcops of the Primitive Times, ary 
Biſhops, ordained for eaſing the Dioceſan of ſome part of his bur- 
then,as aforeſaid : by means whereof they wereenabledto Heyl. Hiſt. Bc- 
ſach Offices belonging to that Sacred Function,not limited to time. clel. pag. 294- 
ayd place by the ancient Canons, by which a Biſhop was reſtrained 
in ſome certain Adts of Juriſdiftionto _—_ Dioceſs.Qf theſe - 
there were 26 in the Realm of Englend, diſtinguiſhed by the Names 
of ſych Principal Towns as were appointed for their Titleand De-- 
nomination. The Names and Number whereof, together with. 
the Juriſdiction and preheminences proportioned to them, the 
Reader may peruſe io the Act of Parliament made Av, 26 H.8. 
(12.) According to the Temporal Laws of this Land, if a Bi- 
ſbop grant Letters of Inftitution under any other Seal than his Seal 
of Office, and albeit it be out of his Dioceſs,yet it is good ; For in 
Cre's Caſe againſt the Biſhop of St. Davids and others, where the (=) HHL 8. 
Plaintiff offered in evidence Letters of Inſticution, which a Car. B. R-Rog 
to bo ſealed with the Seal of the Biſhop of Lon«on,becuuſe the Bi- {{4<2"* er 
ſhop of St. David: had ner: bis Scal of Office there, and which Let- Davids, os ali-- 
ters were made alſo qut of the Dioceſs ; It was held, That they os, Cro. 
were good enough, albert they were ſeated with another Seal, and (*) Linw. 
made eut of the Diocels z for that the Seal is not material, it being Llp 
an At made of the Inftieution: And the writing and fealing I-nis. 
but a Teſtimamal rhercaf, which may be under any Seal, or in any (3)colt & G1o- 
Bue of that poine they woutd adviſe (a). ey verſ, Bp. 
(13.) A Bithop, if he celebrate Divine Service in any Chureh of f coventy &>- 
his Dioceſs,may require the Offerings of that day (n). Me may fe- 324 Hobs 
queſter,ifthe King preſent not ; and 22 #£.8.3. 'by Pollard, he muſt 0) Hog. 13. 
ſee the Cune ſerved, if the perſon fail, at his own Coftsfs) Me 410 H.9. 18 
may commit Aominiſtration, where Exccutors being calſed, refuſe 7 E- 4. 12- 
to provethe Will(p). He hath power of diſtribution and difpoſing 775" oe CE 
of Seats, andchargesof Repairs of the Churches within his Dio- 31,c41 verC. 
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and fitpeſs:of a Clerk. He may give convenient time to:perſons' 
intereſted to take notice of Avoidances. Heis diſcharged againſt 
the true Patron, and quit of Diſturbance, to whom ir cannot be 
imputed,if he receive that Clerk, that is in purſuance of a Verdict 
(s) Sir 7. Flvis after Jnquiſtin a Zure Patronarys (s); He.may have Six Chaplains, 
veri, Achvi- and eyeryiArchbiſhop may have Eight. Chaplains (ct). He may 
ſhop of 1% yniteand conſolidate ſmall Pariſhes;.and aſſiſt the Civil Magiſtrate 


and others, 


2b. Rep. in.execution of ſome Statutes concerning Eccleſiaſtical Afﬀairs, 
(t )Stat.218.8.. And by the Statute of 1 Zliz. cap.2. any Biſhop may at his pleaſure 


© 13+ "+: 1,1 joyn A ciate himſelf to the Juſticesof Oyrr and Terminer,or to 
\.- +, the Juſtivesof Aſlize:at the openand general Seſſions to be holden 
at any, phe within his Dioceſs, m Caules of the Church,. And the 
Starutemade t7 Crr.1, c. 27. torthe diſinabling of perſons in Holy 
- Orders t6. exetciſe Temporal Juridictionor Authority, 'is Re- 
pealed-byithe Statute of 13 Cary. 2.c.2. wherebythey arenowena- 
bled, to. exerciſe” ſuch Temporal Juriſdiction as formerly; and is 
coinmonly ſtyled the Ordinary of that Dioceſs, where. he doth 
exerciſe. his. Bpiſcopat 'Authbrity and” Juriſdidtion;! 'in' Parlia- 
nieht,: Biſhops, as Barons, may be:.preſent and Vote at'the Trial 
and Arraignment of-@ Reer; only before Sentenceof death, or loſs 
of Member, be+prenounced, (that they may have no hand in 
- * '» blood inany kin{)»they have by Canon Law the Priviledge and In-' 
: -- jhaction: 46 abſenr themſelvess, and by Common Law, to make 
-*>Proxies to.vote for them. | 4 5 
\ - -( 143) ORDIN ART, according to the. acceptation of the* 
Common Law with us, is uſually taken for him that hath Ordinary 
(u) Vid. 8160, Juriſdiction in Cauſes Eccleſiaſtical (x), immediate to the King, ' 
bs; tit, He is in Common nnderſtanding the Biſhop of the Dioceſs, who is 
'*- = the Superviſor; and for the moſt part Viſitor of all his Churches 
- - - Within his Dioceſs,and hathOrdinary Juriſdiction in all the Cauſes 
. .-- aforeſaid for thedoing uf Juſtice within his Dioceſs' 57 jure proprio | 
'&': non per deputationem, and therefore it is his care tO ſee that the 
Churchbe provided of an able Curat, Haber enimCuram Curarum, ' 
.  . and may execute. the Laws of the Church by Eccleſiaſtical Cen- 
. i; - Jut66, Audto» him alone tare made all Preſentations to:Churches 
vgcantwithip his Dioces, | Ordinarius baber. ocun principaliter in 
-'' Epsſcopes. '& alin; Superiaribus, qui ſols ſant Vniverſddes in Jais Tariſe 
diftionibms : ſed ſunt ſub eo alit Orainarts, bs videlicer, quibus Comperit 
Furiſaiftio Ordinaria de jure, privilegio, velconſurtudine. Linw. cap, 
"Exterior, tit, de Conſtitutionib. | 
(15;) The Juriſdiction: of - the Ordinary or Biſhop; as to the / 
Examination of the Clerk, or as to the Admiſſion or Inſtitution of 
....  .himintoa Benefice, is not Local; but it follows the perſon of the 
-- » Qrdinary or Biſhop whereſoever heis: And therefore if a Clerk 
be 


oy 
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be preſented tothe Biſhop of Norwich, : to x Church which is yoid 

within the Dioceſs 'of Norwich, whois then-in Loadbng or if it 

be to a Biſhop of Ireland, who is then in England, and in Hendon 

the Ordinary may examine the.Clerk, or give him Admiſſion or 

Inſtitution in London: And ſoit was adjudged (c). .. (27 Eliz 
(16,)T he Ordinary is not obliged upon a Vacancy to receive the C- B. in Carter 

Clerk of him that comes firit ; for as he may take competent tiie to 77.07%? _ 

examine the ſucſhiency and fitneſs of a Clerk; . ſo.may hergive<con- p4cy, 33 Jac. 

venient time to perſons intereſſed,to take knowledge of the Avoi-. C.B.in K1olly's 

danceeven in caſe of Death;and where notece is to.be takennot gi- and Dobbins 

venzto preſent their Clerks to it. And perhaps,if he doreceive the Cale 342+ 

Clerk of him that comes firſt, yet he may quit himfelf of a:Diſtur- -©®- 

bance,becauſe he doth nothing therein butas Ordinaryiina Law.But: 

if tewo.or more Preſent, {o that the Title ts become Liripions, then 

and in fuch caſe he cannotreceive the Clerk of any,of his own plca- 

+ ſure, exceptthe Title be certain,but hath his way of ſafety by Jwre 

Patronatcs ;, and when he hath uſed the Fure Patronarus, and that 

finds for one party, yet he may ſtill receive a contrary Clerk if he 

will,for who can let him ? but that muſt be at his own peril,and that _ 

is atadouble peril, (1. ) That the Titlebe the better: (2) That 

the Patron, whoſe Clerk he hath received, will plead and defend: 

that Title ; for otherwiſe he cannot do it. But thoughafter laqueſt,, 

in Ture Patronatus, the Ordinary may accept the contrary Clerk, 

yet it is againſt Juſtice and the intent of the Law ; For ſinceitis a 

Proviſion meerly for the good and ſafety of the Qrdinazy,- and he: 

pretends Doubt z and therefore puts the Patron tothi Iry to> * 

his chargeand delay to fatisfie and ſecure himzhe.ou judge and: 

receive the Clerk according to that Verdict. And that is the true- 

meaningof the Bogks that ſay,that the Ordinary. is rajudge of the. 

better Tjulez that is, not to prejudge of. his own. Will,but 6 

allegata & probata, upon. Verdict of the Right:givens.apd found at.  .. 

cording to.the form of Law, to. give Inftirmtion which is his Judge 

ment,and the Induction his Execution, Andthaughit.is but an In, 

queſt of office,and therefore binds not ; True itisit binds not but 

with a diſtinction,that isit binds not the Patron.in his Qaare /mpe- 

dit, but js Final,even to the true Patron, that he cannot.zmapute di= 

ſturbance to theOrdinary, following that Verdict, and.thexefore it 

onghtto bind him to follow it. For totheſe purrpoſes it isa full Verr 

dict,never to be tried again. And if but one Prelent,ifthe Oxdinary (4 ) Paſch: r9- 

make doubt of his Title, as in many cafes he juſtly may, being a, J*+ fot- 877. 

{trangerto it, he may require ſatisfaction by Fure Patronatus ( d)..! , pm 
(17.). If it be demanded, whether the Oxdinary capucite.aman ſhop of wort , 

out of his Dioceſs? the Common Law. anſwers it in the Negative 3 and others 

And ſo it was held by Fozes and Whitlock, Juſtices in Brown's Cafe, in Hob-Reye x 

where 


— 
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-where they{held, That at the Common Law-a Biſhop cannot citea 
man out of kis Diocels'; and there Whirlock held,that the Ording- 
ry hath not any power of Juriſdiction out of his Dioceſs,but to ab- 

?) owns folveaperfon Excommunicated (e). If one in N. commit Adulte- 
Ve Latch. Ty in another Dioceſs, during thetime of his Reſidence, he may be 
Rep. cuted in the Diaceſs where he commirted the offence, although he 
* zr0w1l. p. 1. dwell out of the Dioceſs: by ike, Farbiaeon, and Winch *, And 
Caſczand Law in the time of his Viſitation he hath 7 ad Synodalia, according 

to the Cuſteme more or leſs, as in Glouceſterſhire, where the Im- 
propriation of Derehure pays annually 7 5. 9d. pro Synodalibus & 
Procurationshus ; for this Synodel is not- in-this ſenſe here raken as 
in the Statute of 25 H, 8. cap. 19; for Synodals Provincial, which 
ſcemto ſignifie the Canons or Conſtitutions of a Provincial Synod, 
nor forthe Synod ir (elf, which the word Sy»odate doth ſometimes 
ſignifie ; but it is here in the fame ſenle as the word Synodal in the 
Statute of 34 H. 8. cap. 16. for a Synodal is no other than a Cenſe 
or Fribute in money, paid to the Biſhop or Archdeacon by the In- 
feriour Clergy. 

Cf) Davis x, - (1B.) EverySpiritual perſonis viſitable by the Ordinary (f )! 
Commend. So'is!a Dean de meyo-jure, for he is Spiritual (£ ); The Ordibary 
72: b. hath alſo power of Correction of a Parſon (þ). Andevery Hot- 
(e) D.10- El. Lital, beitLayorSpiritual, is Viſitable (5). By the ancient Law of 
(b)20 1.6, the Realmthe Kinghathpower to Viſit, reform and correct all 
46. Abuſes and Enormities inthe Church (k.). Nor are theRingsDe- 
(i) Co. 10. natives viſitable-by the Ordinary (2); but properly by the Lord 
Sutton's Holp- Ganceltor (#1). :: And the King may grant a Special Commiſſion 
7 ) Davis 1, fOthat e (#). Butasto Hoſpitals, if they be Spiritual, the 
Proxics 4 Ordinary viſit them; if they be Lay-Hoſpitals;the Patron(s), 
(l) Davis 1- In the Stat. of 1 EL. cap.2. there isa Provo, That ad ant ſingular 

D. & C.ds Archiiſhops and Biſhops, andevery of their Chancellours, Commiſſevies 
Ferns 46: br, Ar6bdeavens, and other Ordinaries, having any peculiar Eccleſiaſtical 
Demunire 21. JT WHdiftion, ſhallhave full power and antherity by virine of this Att, 
(m) Davis 1. 45 well to enquare in their Viſfutattons, Synods, and elſewhere within their 
46. F N.B. Tariſdiftion,. or any other time or place, to take occaſions and informati- 
&d 5, On: of ll and _—_ the things -mentioned, done, commirted, or 
= - ay he * prrpttrared within the Limits of their Furiſdittion or Authority, and to 
Suttons 31. 9h the fant by Admonition, Excommunication, Sequeſtration, or 

waribr, and other Cenſures and Proceff in like manner as hrerero- 
fore hath been nſed by the Queens Eccleſiaſtical Laws, The Ancient 
cuſtome was for the 3ſor to viſit in his own perſon, & viſitare Fe- 
cleſiartim, ptr cuntas Dioceſes parochiaſque ſuas, 10.9. 1.c. Epiſcopum 

. E. Gxcil. Foletan 4.4. 35. This Viſitation is a ſpecial and pe- 

culiardury belonging to every Biſhop, as derived from the Apo- 
Ads 15, 16: ſthes, who themſelves were Y5ſirors, and for that end and purpoſe 
did 


——— 


0f Biſbapeand Orduwarie. 


did pertranſire Eccleſias © Urbes, The Biſhop hath his Triennials, 

Archidiaconum Viſitatio poreft fiers ſingulis annis, Extr. de Offi 
Archid, c. Mandamus, We fhnd alſo, that Epsſcopus debet Viſuare 
ſongulis annis Parochiam, niſt dimittat propter gravamen Eccleſiarum, & 
tuns mittat Archidiaconum, &c. Ab Sic, ſuper 2. 1.de Offic, Archid.c. 
ut Archidiaconus 10.4.1.c, Decrevimus, C6, Epiſcopum. 


2. Cok. 18. 
D. Spe/m.Con- 


(19.) Every Biſhop hath his Cathedral and Council, . and the cil. p. 238- 


Council and Biſhop there decide matters of Controverſie ; the Pre- 
bends have their names from the affording of help to the Biſhop. 
Wany Clerk;after he hath ſworn Canonical Obedience,ſhould hap- 
>en to commit Epiſcopicide, he is ans dy Perty-Treaſon, and ſhall 
Caffer asſuch. Whereas heretofore the County of Gloxceſter was 
apart of the Dioceſs of Worcefter, out of which it wastaken by 
King H.8, when firſt made a Biſhoprick, the Dioceſs of Worceſter 
was'in the time of King E4.6, laid to the See of Glouceſter, Dr. Hey- 
lin*s Hiſt.Eccl.p.101. Next unto the Two Archbiſhops;the Biſho 
of London; of all the other Biſhops, hath the Preheminence. Epi/- 
copus Londinenſis ( ſays an Ancient Record ) ſpecials quadam Dig- 
nitare ceteris antepanendus,quia Eccleſie Cantuaricnſis Decanys eſt Pro- 
vincials, The Biſhop of Dureſme ( who is next in precedency 
bath been a Count Palatine about ſix or ſeven hundred years, and 
hath at thisday the Earldom of Sadberg, long ſince annexed to this 
Biſhoprick by the King. Note, a Preſident hath been ſhewed at 
Common Law, 'That the Biſhop of Durham impriſoned one for a 
Lay-Cauſe; and the Archbiſhop of York, as his Soveraign, cited 
kim to appear before him, toanſwer for that Impriſonment; and 
the Archbiſhop was fined four thouſand Marks, Go.par.1, The Bi- 
ſhop of Wincheſter was anciently reputed Earl of Southampton : All 
the other Biſhops take place according to the Seniority of their 
Conſecration, unleſs any Biſhop happen to be made Lord Chancel- 
lor, Treaſurer, Privy Seal, or Secretary of State, which anciently 
was very uſual. All the Biſhops of England are Barons and Peers of 
the Realm, have place in the Upper Houſe of Parliamenr,asalſo in 
the Upper Houſe of Convocation; The Biſhopricks were erected 
into Baronies by William the Conguerer at his coming into England. 
And asa ſpecial remark of Honour, Three Kings, viz.of England, 
Scotland; "and Samh-IWales, in the year. 1200, did contribute their 
Royal ſhoulders for the conveyance of the deceaſed Corps of, Hugh, 
Biſhop of Linceln,to his Grave. And nowonder, when Princes 
themſelves, and ſuch as were of the Blood Royal were anciently Bi- 
ſhops inthis Kingdom ; they have been not only of the beſt Nobi- 
lity, but divers of the Sons and Brothers. of ſeveral. Engliſo Kings 
iImce the Congueſt and before, have entred.iuto Hely Orders, and 
became Eceleſialticks,as at this day  prauatle inthe molt of _ 
| other 
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other Monarchies throughout the whole Chriſttan World. Ethel- 
wolph, Son and Succeſſor to Egbert, firſt ſole King of England, was 
in Holy Orders, and. Biſhop of Wincheſter at his Fathers death. Odo, 
Brother to Williamthe Conqueror, was Biſhop of Bayeux in Norman- 
dy. Henry de Blois,, Brother to King Stephen, was Biſhop of Win-, 
ch:ſter. Geofry Plantagener,'Son to King Henry the Second, was Bi- 
ſhop of Lincoln. And Herry de Beayford, Brother to King Henry 
the Fourth, was Biſhopalſo of Wincheſter. 

( 20.) The Statute of 17 Car. 1.cap.27. for diſinabling perſons in, 
Holy Orders to exerciſe Temporal Juriſdiction or Authority, be-. 


- ing Repealed (as aforeſaid) by the Statute of 13 Car.2. cap,2. they 


arethereby reſtored to the exerciſe of TemporalJuriſdiction,as for- 
merly ; which indeed is no more than what they ever Anciently 
exerciſed in this Kingdom; For, Ex Clero Rex 7 horn ſits eligebat 
Primes a Conſiliis, Primos ad Officia = obeunda, Primi igitur ſe- 
debant in omnibus Regni Comitits © Tribunalibus Epiſcopj, in Regali 
quidem Palatio cum Regni Magnatibus, in Comitatu una cxmCamite,, in 
Turno cum V ice-comite," & tn Hundredo cum Domino Hundredz, fic ut 
in promovenda Tuſtitia uſquequaque gladii gladium adjuvarent, & nahil 
znconſulto Sacerdote vel Epiſcopo ageretur. This Union of Perſons, 
Authority, and Courts of Judicature, Eccleſiaſtical and Civil, (as 
Mr, Selden proves) continued above Four thouſand years, till 
Pope Nicholas theFirſt, about the Eighth Century, to exclude the 
Emperor from medling in the Eccleſiaſtical Goyernment, began 
toexchidethe Clergy from medling with the Civil. And for the 
ſpace of four or five hundred years, during the Reignof the Saxon 


Diſt. c. Cu" 44 Kinps in Englara, the Eccleſiaſtical and Secular Magiſtrates ſate 


joyntly together, determining Eccleſiaſtical Aﬀairs'in the Morn- 
ing, and Secular or Civil Affairs in the Afternoon; fo that in 
thoſe days, as there was no claſhing of Juriſdiftions, fonocom- 
plaint tonching Prohibitions ; but an unanimous harmony in a kind 
of TJoynt-Juriſdiction in reference to all Eccleſiaſtical and Civil 
 Aﬀairs ; until William the Congueror did put a diſtinftion between 
Church and State, in a more divided way than formerly had been 
practiced. Alſo the excellent Laws made by _ King 1a, King 
Athelſtan, King Edmund, and St. Edward the Confeſſor, from whom 
we have our Common Laws, and our Priviledges mentioned. in 
Magna Charta, were all made by the perſwaſions and advice of 
Archbiſhops and Biſhops, named in our Hiſtories, 

(21.) That which during the Reign of King Eaw.6. made the 
greateſt alteration, and threatned moſt danger to the State Eccleſi- 
aſtical, was the At entituled, An Aft for Eleft;on, andywhat Seals 
and Styles ſtall be uſed by Spiritual perſons, &c. In which it was 0r- 
gained, That Biſhops ſhould be tuade by the Kings ae Fae, 

an 
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a—_ tht Ele8t;on of the Deans and Chapters : That all their Pre» 
ceſſes ani Wiking! ſhould be phy inthe K Ges only, with the Bi- 
ſhop's Teſte added to itz and ſealed with no other Seal than the Kings, 
or ſuch as ſhould be Authorized and Appointed by him, In the com- 
pounding of which A& there - was more danger ( as Dr. Heyln 
Doſerves) conched, than at firſt appeared... For by the laſt Branch 
thereof it was plain and evident { ſays he.) thas the iurem of the Con- 
trivers was, by degrees.to weaken the Authority of the Epiſcopal Order, 
by forcing them from their ſtrong hold of Divine Inftitution,and making 
them no other thamthe Kings Miniſters only, or as it were, his Eccleſi- 
aſtical Sheriffs, to execute his Will, and diſperſe his Mandates, And 
of this Af ſuch uſe was made- (though pollibly beyond the true in- 
tention of it ) that. ( as the ſaid Dr. Heylszz obſerves) the Biſhops 
of thoſe Times were not ina Capacity of conferring Orders, bur 
asthey were thereunto impowred by ſpecial Licenſe. The Tenour 
whereof ( if Sanders be to be believed) was ia theſe words follow- 
ing, viz. The King to ſuch a Biſhop Greeting, Whereas all and all 
manner of FTuriſdifttion, as well gr 85 LF as Cruil, flows from the 
King as frm the Supream Head of all the Body, &c. We therefore give 
and grant to thee full power and Licenſe, to continue during our good 
legfirs for holding Ordination within thy Dioceſs of N. and for pro- 
moting fit perſons unto Holy Ordersz even to that of the Prieſthood. 
Which being looked on by Queen Mary, not only asa dangerous 
diminution of the Epifcopal Power, but asan odious Innovation 
in the Church of Chr:f.; flic cauſed this Act to be Repealed in the 
firſt yeat of het Reign, leaving the Biſhops todepend on their for- 
merclaim, and to act all things which belonged to their Juriſdi- 
(tion in their own Names, and under their own Seals, as in former 
times. In whicheſtate they haye continued without any Legal In- 
terruption, from that time to this. But ( ſays the ſame Author) 
inthe Firft Branch there was ſomewhat more than what appeared at the 
firſt fyht : For, though it ſeemed to aim at nothing, but that the Biſhops 
ſhould depend wholly on the King for their preferment to thoſe great and 
eminent places ; yet the true drift of the Deſign was, to make Deans and 
Chapters uſeleſs for the time to come, and thereby to prepare them for 4 
Diſſolution. . For, had nothing elſe been intenaed in it, but that the 
King fhould have the ſole Nomination of all the Biſhops in his Kingdoms, 
it bath been only a reviver of an Ancient power, which had been for- 
merly inveſted in his Predeceſſors, and in all other Chriſtian Princes. 
If weconſult the Records of elder Times, it will readily appear, 
not only that the Roman Emperours of the Houſe of France did 
Nominate the Popes themſelves ; but that, after they had loſt that 
power, they retained the Nomination of the Biſhops in their own 
Dominions. The like done alſo by the German Emperours, vy 
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Dr. Hylin, the Kings of England, and by the” Ancient Kings of Spain : The 
Hiſt. Eccl. de jnyeſture being then performed per Annulum & Baculum, that is, 
Temp. Ed. 6. hy, delivering of a Ring, together with a Grofier or Paſtoral Staff, to 
Þ.\51»5% theparty nominated. 
(22.) By Ancient Right the Biſhops of Londox are accounted 
Deans of the Epiſcopal Cn and being ſuch, are by their 
place to ſignifie the pleaſure of their Metropolitan to all the Biſhops 
of the Province, to execute his Mandares,and diſperſe his A6ſſives, 
Lid. p. 54, 55» ON all emergency of Afairs: As alſo to preſide in Convocations, 
or Provincial Synods, during the vacancy of the See, or in the 
neceſſary abſence of the Metropolitan. 
Mich. 19 Jac, (23.) InO Brianand Knivar's Caſe. the Caſe was, That Kin 
Br, Revan Os Ed. 6. under his Privy Seal ſignified to Sir 7 . C. and tothe Lor 
Brian and & Chancellor, and others in Ireland; That he elected and appointed 
_—_ m_ 7.B. to be Biſhop of Offory : requiring them to Inſtal him in the 
Cr. par. 2. Bilhoprick. The Deputy being removed, the Chancellor and the 
other made a Commillion under the Great Seal of Ireland to the Bi- 
ſhop of Dublin to Conſecrate him ; which was done accordingly, 
and he did his Fealty, and recovered the Temporalties out of 
the Kings hands. Afterwardsin the life of 7.3,Queen Mary eleCted 
F.T. to be Biſhopthere : who was likewiſe Conſecrated,and who 
made a Leaſe of divers Lands of the Biſhoprick for 101 years, 
which was confirmed by the Dean and, Chapter. 7. B. died; and 
after 7. T.died F.W. was eletted Biſhop. . The Queſtions in the 
Caſe were, (1.) Whether 7. B. was well created Biſhop ? (2.) 
Whether this Leaſe made by F. T. being Biſhop de fas, but not de 
jure in the life of F.B. heſurviving F. B; ſhould be good to bind the 
Succeſſor ? Reſolved, The Commiſſion was well executed, although 
the Deputy Sir 7. C. were removed. (2.) Reſolved, That before 
the Statute of 2 Eliz. the King might by Patent without a Writ of 
Conge d* Eſlire create a Biſhop, for that was but a Form or Ceremo- 
ny. (3.) Reſolved, That _— 7. T. was Biſhop de fatto in the 
life of 7. B. that the Leaſe made by him for 101 years was void, 
though it was confirmed by the Dean and Chapter, and ſhould not 
bind the Succeſſor : But all Judicial Atts made by him, as AdmF 
frons, Inſtitutions, &c. ſhould be good ; but not ſuch voluntary 
Acts as tended tothe depauperation of the Succeſſor. 
Mich. 3 Car. A Biſhop made a Leaſe for three Lives, not warranted by the 
C.B. Owen and Statute of 1 El:z, rendring Rent; the Succeſſor accepted the Rent. 
Tho. Ap. Ret Tt was Reſolved, It ſhould bind him during his time, fo as he ſhall 
Caecro-pare3* rot avoid the Leaſe, which otherwiſe was voidable, 
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CHAP.1V, 
Of the Guardian of the Spiritualties. 


1, What the Office of ſuch a Guardian is, and by whom Conſtituted, 

2, The power of ſuch Guardians in vacancy of Archbiſhopricks. 

3. What Remedy in caſe they refuſe to grant ſuch Licenſes or Diſpen- 
ſations, as are legally grantable. 

4. Whois Guardian of the Spiritualties, of Common Right, 

5. What things a Guardian of the Spiritualties may do, 


(1.) ery 'of the Spiritualries ( Cuftos Spiritualium, wel Spi- 
ritualitats) is he to whom the Spiritual Juriſdicti- 
on of any Dioceſs ( during the vacancy of the See) is com- 
mitte&(4), Dr. Cowell conceives, that the Guardian of the Spi- /4) vid.Sr.2 5: 
ritualties, may be either Guardian in Law, or 7ure Magift rats w H. e,c. 21. & 
the Archbiſhop is of any Dioceſs within his Province ) or Guardij- 13 Eliz. c. 12% 
an by Delegation, as he whom: the Archbiſhop or Vicar-General 
doth for the time depute. Guardian of, &c. by the Canon Law 
tary my the Appointment of the Dean and Chapter. c. ad abo- 
end, Extr, Ne ſede vacante aliquid innovetur : But with us in Eng- 
land, to the Archbiſhop of the Province by Preſcription. Howbeit- 
(according to Mr, Gwir in the Preface to his Readings) divers 
_ Deansand Chapters do challenge this by AncientCharters from the 
Kings of this Realm, ce Cuſtos, This Eccleſiaſtical Office 
is ſpecially in requeſt, and indeed neceflarily in the time of the 
Vacancy of the Epiſcopal See, or when the Biſhop is in remorss 
agendss about the publick Afﬀairs of the King or State z at which 
time Preſentations muſt he made to the Guardian of the Spiritu- 
ties;>which commonly is the Dean and Chapter : or unto the Vicar- 
General, who ſupplies the place and room of the Biſhop (b). And RDS =_ 
therefore if a man Recover, and have Judgment for him in a Quare * * 
Impedit, and afterwards the Biſhop ( who is the Ordinary) dieth ; 
In this caſe the Writ to admit the Clerk to the Benefice muſt be 
directed to the Guardian of the Spiritualties, Sede vacante, to give 
him Admiſſion : But if before his Admillion another be created 
Biſhop of that See, and Conſecrated Biſhop; in that caſe the 
power of the Guardian of the Spiritualties doth ceaſe, and the 
party may have a new Writ tothe new Biſhop to admit his Clerk (c) 18 Eliz. 


(c). A Guardian of the Spiritualties may admit a Clerk, but he por age 
cannot confirm a Leaſe *. > pb 
| Latch. Rep. 


(2.) The 
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(2.) The Guardian of the Spiritualties takes place as well in the 
vacancy of Archbiſhopricksas Biſhopricks,and hath power of gran- 
ting Licenſes, Diſpenſations, and the like,during ſuch vacancies,by 
the Stat. of 25 H.3. whereby it is provided and enacted,T hat if it 
happen the See of the Archbiſhop of Canterbury to be yoid,that then 
all ſuch Licenſes, Diſpenſations, Faculties, Inſtruments, Reſcripts, and 
other Writings which may be granted by virtue of the laid Act, 
ſhall (during ſuch vacation of the ſaid See) be had, done and gran- 
ted under the Name and Seal of the Guardian of the Spiritvaltics 
of theſaid Archbiſhoprick, according to the Tenour and form of 
the faid AQ, and ſhall be of like force, value and effect, as if 
they had been granted under the Name and Seal of the Archbiſhop 
for the time being. Where it is alſo further enated, 
 (3.) That ifthe ſaid Guardian of the Spiritualties ſhall refuſe to 
grant ſuch Licenſes, Dzſpenſations, Faculties, &c. to any perſon that 
oughr upon a goodjuſt,and reaſonable cauſe to have the ſame;then 
and in ſuch cale the Lord Chancellor of England, or the L. Keeper 
vi the Great Seal, upon any complaint thereof made, may direct 
the Kings Writ tothe ſaid Guardian of the Spiritualties, ( dyring 
{ich Vacancyas aſore{aid ) refuſing to grant ſuch Licenſes,&c, en- 
joyning him by the ſaid Writ, under a certain penalty thercin 1i- 
mited-at the diſcretion of the faid Lord Chancellor or Lord 
Keeper, that he ſhall in due form grant ſuch Licenſe, Diſpenſation, 
Faculty,&c.according to the requelt of the Procurers of the ſame; 
or {ignifie into Chancery by aday certain, for what cauſe he refuſed 
to grant the ſame : wherezit upon ſuch Certificate it ſhall appear, 
that the cauſe of ſuch Refuſal was reaſonable, juſt, and good ; that 
then it ſhall be admitted andallowed ;, otherwiſe, there may iſſue 
thence by virtne of the ſaid Statute a Writ of Injunftion,comman- 
ding the ſaid Guardian of the Spiritualties,ſo refuſing as aforeſaid, 
to make (uſſicient grant of ſuch Licenſe, Diſpenſation, &c. by a cer- 
tain day ; and if after the receipt of ſuch Writ, the Guardian of 
the Spiritualtics ſhall yet refuſe to grant the ſame, and ſhew no juſt 
or reaſonable cauſe for ſo doing; that then and in ſuch caſe the faid 
Guardian of the Spiritualtics ſhall incurr ſuch penalty to his Maje- 
ſty, as ſhall be limited and expreſſed in the faid Writ of InjunCti- 
on; And morcover in ſuch caſe, a Commillion nnder the Great 
Seal may iſſue toT wo Spiritual Prelatesor perſons to be nominated 
by his Majeſty, Authorizing them to grant ſuch Licenſes, Faculties, 
and Dsſpenſations, as were lo refuſed to be granted by the Guardiau 


- of theSpiritualties, as aforeſaid : And what in this caſe is here en- 


joyn'd tothe Guardian of the Spiritualties during the vacancy of 
the Archbiſhoprick, is likewiſe expreſly by the ſaid Statute to the 
Archbiſhop himſelf inthe time of Plenarty, or Non-yacancy of the 
See, (4. Ot 
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Prior of Ghriſ*Church in Canterbury was Guardian of the Spiritual [,;4 oF 
tics intime of vacation of the Archbiſnoprick. Of which Arch- thet Io the tle 


fdinate to, Cc contra 31 H.6.10, Admit. &c. Roll; Abr., 
for there a Parſcn of the Province of York had aid of the Merropo- YEr- Preroga- 
tran Guardian of the Spirit1alties of the Archbiſhoprick of York,in Fas lt. S, 
the time of vacancy of that Archbiſhoprick (e). I 0 oo 
inthe Caſe of Grange again{Þ Denny it was faid by Coke, That of 
common Right, by the Common Law, the Deanand Chapter,Sede Mich. 13 Jac. 
pacante, of the Biſhop, is Guardian of the Spiritualties, as appears 5K Rot. 155, 
by Paſch, 17 E.3,f0.23. but that noiv the Archbiſhops have op to __ por 
havethis by way of Compoſition. nd in the ſame Caſe it was ſaid Rep. Deked 
by Doderidge, That every Archbiſhop hath a Dioceſs and a Pro- 
rifice, and of his Dioceſs he is a Biſhop, and of his Province he is 
Archbiſhop, and within his Province he is to be Vihtor of all the 
Churches within his Province;and Sede vacante of any Biſhop with- 
in his Province, he himſelf is Guardian of the Spiritualties of all 
the Biſhopricks within his Province : but Sede vacante of his own 
Dioceſs, the Dean and Chaprer of this is Guardian of the Spiritu- 
alties; and that no mention is made in the books of the Common 
Law of any ſuch Compoſition aforeſaid, but that the Guardian of 
the Spiritualtiesis to be according to the difference before put, be- 
tween a Province and a Dioceſs. 
(5.) The Learned Serjeant Roll in his Abridgment doth acquaint 
xs out of the Ancient books, That a Guardian of the Spiritual- 
ties may Admit and Inſtitute a Clerk preſented to him (f ). That ( q,58,1. Roe. 
the King did preſent to the Guardian of the Spiritualties of the (2) 2 E,1.Rot. 
Archbiſhoprick of Dublir ( Sede wacante) for a Church in Jre- Pat. Memb. 5. 
land (g). Thatthe Guardian of the Spiritualties may try Baſtar- (b) 41 _ 29. 
dy(h). That Letters weredirected to all the Biſhops, and ( in G [po = 
the Vacancy )-to the Guardian of the Spiritualties, to make Pray- Ror. Clauſs 
ers for the _ in his Journey in France (3). And that the Prior Memb. 11, 
of Chriſt-Church in Canterbury, Guardian of the Spiritralties during Paris. 
the Vacancy of that Archbiſhoprick, - had a Felon ——_ 


thereof, and not the | of Canterbury, for that it is aUl- the time of H.3. 


me... —_—_ 


as Of Congs d' Elire, 


(t)23E.1. him &). But in the time of the Vacancy of the Biſhop, the » 


Rot. Clauſo ArchbiſhopisGuardian of the Spiritualties, and not the Dean atid 
(1) Brownl, 

Rep. pa. I» = - 
Mich. 10 Jace 


ou in Law. -+ # F} MM 
Of Conge d' Eflire, Elefion, and Confirmation, 


1. What Conge d* Eſlire ſignifies; the Original thereof. 

2. To whomit g diretted, and the manner of Proceedings thereupon, 
and of Elettion, 

3. Corfirmation of Biſhops, the form or manMly thereof. 

4. Confirmation ina Temporal, not Spiritudl ſenſe, what ? 

5. The Confirmation of Biſhops Elef beyond Sea, far different from 
this in England. | 

6. The Law and Prattice in France, touching the making of Biſhops. 


(1.) is i Eſlire, in French, [ Leave to Chuſe ] is the Kings 

permiſſion to a Dean and Chapter to chuſe a Biſhop in 

(«)F.N.B. thetimeof Vacancy (4). And time was when this /enia Eligends 
4 69. Term, was alſo the permiſſion Royal to an Abby-or Privryof hisown 
(5) ibid, B. & 
170. B,C, &c. 


Foundation to chuſe their Abbot or Prior (4). But we now under- 
ſtand it under no other ſignification than as his Majeſties leave 
vouchſafed to a Dean and Chapter toelect a certain perſon to ſuc- 
ceed as Biſhop of that Dioceſs, whoſe Epiſcopal Sce is vacant, 
For the better interpretation of this Conge a” Eſlire, the Modern 
Pens refer themſelves to Mr. Guin in the Preface to his Readings, 
where he ſaith, That the King of England, as Sovereign Patronof 
all Archbiſhopricks,Biſhopricks,and other Eccleſiaſtical Benefices, 
had of Ancient time free Apppointment of all Eccleſiaſtical Dig- 
nities, whenſoever they happened to be void: Inveſting them firſt 
Per Baculum & Annulum, and afterwards by his Letters Patents : 
And that in Proceſs of time he made the Elett;on over to others, 
under certain Forms and Conditions, viz. That they ſhould at 
every Vacation before they chuſe, deſire of the King Conge a” Eſlire, 
that is, Leave or Licenſe to proceed to Elettion, and then after 
the Election to crave the Royal Aſſent, &c, He affirmeth alſo by 
good proof, out of the Books of the Common Law, that King 
Zohu was the firſt that granted this; and that afterwards it was 
confirmed by Weſtminſter 1,cap. 1. which Statute was made Av. 3. 
Ea. 1, And again by the Statute | Articali Clers ] cap. 2. which 
was Ordained, Ar. 25. Ed. 3. Stat. 3. it is generally agreed, That 
the 


Eleflion, and Confirmation, 


the Kings of this Realm were originally the Founders of all Arch- 
biſbopricks and Biſbopricks within this Kin abeing at firſt Do- 
native per tradirionem Baculi Paſtoralis + Annuls : But afterwards 
King Fohn by his Charter, 15 7a. in the ſeventhyear of his Reign, 
De Communs conſenſu Baronum, granted that they ſhould ever after 
beeligible. And from that time came in the Conge d* Eſlire, Vid. 
Co, 5. par. 14. in Caudry's Caſe. vid. Stat, 1 Fac.cap.3. vid. 17 Ed.3. 


Cap. 40, 

7 2) The Conge d* Eſlire being granted to the Dean and Chapter, 
they proceed accordingly to Elettion, which in the ſenſe here in- 
tended, as appropriated to this Subject,is that Regular Choice, 
which is made of an Eccleſiaſtical perſon to ſucceed in the Office 
and dignity of Biſhop,in,and of that Dioceſs, whoſe See at the time 
of ſuch EleCtion is vacant. This Election referring to an Epiſcopa- 
cy, or the choice of a new Biſhop in a vacant See,is done by a Dean 
and Chapter ; but thereare alſo other EleCtions Eccleſiaſtical rela- 
ting to a Regular choice of other pR—_—_ Offices and Dig- 
nities in the Church,ſubordinate to the fi z but here it is ſpeci- 
ally meant of ſuchan Eletion or choice of a new Biſhop, as is pre- 
__ to Confirmation,Conſecration,and Inveſture or Inſtalment, 
being made (as aforeſaid) by the Dean and Chapter of a Cathedral 
Church, by virtue of the Kings Licenſe and Letters Miſſive, accord- 
ing tohis Majeſties nomination and pleaſure,contained in ſuch Let- 
ters Miſlive, in purſuance of ſuch Licenſe to Elect, under the Great 
Seal of England; which Election being made accordingly, the 
Dean and Chapter are to return a Certificate thereof under their 
Common Seal unto his Majeſty. This Election alone and of it 
ſelf, be it to an Archbiſhoprick or Biſhoprick,if the perſon EleCted 
were before theParſon or Vicar of any Church Preſentative, or 
Dean of any Cathedral,or held any other Epiſcopal Dignity, doth 
not ipſo fatto make void in Law ſuch former Benefice, or Dignity, 
OT z becauſe he js not compleat and abſolute Biſhop meerly 
by ſuch Elzf:on, but only Biſhop Eleft; And anEletion only of 
ſuch one to a Biſhoprick, who had before a Benefice with Cure, or 


any other Eccleſiaſtical Dignity or promotion, doth not make a py;1r. a5. 
Ceſlion thereof (c). And it hath been adjudged, that a Commendam Co) TR 

retinere made to-fuch aperſon of ſuch a Parſonage,Deanry,or other 11 Jac C. B. 
dignity Eccleſiaſtical, which the ſaid Parſon had before his Eleti- 12 Colt, 3 


on to the Biſhoprick, is yet good to him notwithſtanding ſuch Ele- 
ction, and ſoremains good to him until his Conſecration (4). 


. (3.) Gnfirmarion hath various ſenſes according to the different Hob. Rep. & 
Acceptation of the word; but here it is mainly intended for that, Zv4ns and 
which in order to anInveſture of a Biſhop, is done by the Arch- ug - 


biſhop or Metropolitan of that —_ w in which a Biſhoprick 1 Rep. 
Void, 


ai 
bo —_— 
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(e) Vid. Stat. 
25 H,8.cap. 20s 


£18 Eliz. 
Dyer 3c» 


(2) 22 E.3-13- 


(b) 41 E:3-6. 
& 45 E:3-22, 


Othohon. de 
Conferm.Epiſt, 


CaP.NRICe 


(;) Weſt. 
Symb.par. I. 
hb.2.5c&. 
$00.F.N.B. 
f0.169.b.226. 
h.271-d. 163» 
g Lut.lib.3.c. 
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yoid;and unto which a new Biſhop is to be Inveſted,with ſuch uſual 
Benedictions and Ceremonies as are requiſite to the fame (e ), 
Note, That before an Archbiſhop or other Biſhop is Conhrmed, 
Confſecrated, or Inveſted, he mult take the Oath of Fealty unto the 
Kings Majeſty only,after which the King under his Great Seal doth 
ſgnifie his Election to one Archbiſhop and two other Biſhops ; 
otherwiſe unto four Biſhops within his Majelties Dominjons,there- 
by requiring them to Confirm his Election, and to Conſecrate and 
Inveſt the perſon Elected. After which Confirmation and Conſe- 
cration he is compleat Biſhopto all intents and purpoſes,as well to 
Temporalties as Spiritualties. And now he hath plenampoteſtatem 
tam Turiſdittionis quam Ordins ,, and may therefore after his Conſe- 
cration certifie an Excommengment ; and upon his Confirmarion the 
power of the Guardian of the Spiritualties doth ceale (f), - and a 
Writ for Admiſſion of a Clerk to a Benefice, awarded Epiſcopo 
Elefto & Confirmato, hath been held to be good (g). Likewiſe the 
King may by his —_ after ſuch Confirmation and before 
Conſecration £rant untMuch Biſhop his Temporalties(h),. which 
Grant from his Majeſty is held to be poris de gratia quam de jure ; but 
if the Biſhop of one Dioceſs be tranſlated to a Biſhoprick.in ano- 
ther,there needs no new Confirmation of him.Inthe Canon [de Con- 
firmatione Epiſcoporum] of Othobor”s Conltitutions,it is Ordained i» 
hec verba, viz. Ut enjus Elettionis Epiſcopalss Confirmatio poſtulatur, 
inter Cetera ſuper quibus Inquiſitio C* Examinatio precedere debet Secun- 
dum Canonum Taſbizace : thid exattiſſume inquiratur, utrum pluya Be- 
neficia cum animarum curay qui Elettus eft, antequam eligerttur, babue- 
rit : Er ſi habuifſe inveniatur, an cumeo ſuper - furrit diſpenſatum : 
Er an Diſpenſario, ſi quam exhibuerit, wera ſit, & ad omnia beneficia, 
que obtinuit, extendarur. Et ſi in aliquo Premiſſorum, is ad quem 
Confirmatio ſpetat, Elettum deficere ſua diſcuſſione compererit : eidem 
nullarenus munns Confirmationss impendat, 

(4.) Fhere is alſo Confirmation of another kind,and far remote in 
ſenſe from the former,not of any Eccleſiaſtical conſideration,nor of 
any Affinity withthe other,otherwiſe than Nominal;and that is the 
ratifying or confirming of an Office, or an eſtate in a Place or Of- 
fice,to one who hath or formerly had the poſſeſſion thereof by a 
good Title, but voidable, though not aCtually and at preſent void. 
Toexphinthis; A Biſhop grants his Chancelorſhip by Patent to 
one for term of his Natural life : this Grant is good to the Paten- 
tee,and not in it ſelf void; yet upon the Biſhops death-it is voida- 
ble, unleſs it be corroborated and ratified by the Confirmation of 
the Dean and Chapter (z). This is not the Confirmation here in- 
tended, but the Confirmation of the Election of a new Biſhop in 
order to his Confecrationand lnyeſture ; which though heretofore 
was 


E1 lion, and Confirmation. | _ 


was by the Biſhop of Rome, when he claimed a Spiritual Juriſdi- 
tion inthis Realm 3 yet now ſince the Strat. of 25 H.8. c.20. the 
fame is at his Majeſties Command performed by the Arc hbiſhopor 
Metropolitan of the Province wherein fuch Biſhoprick is void,and 
two other Biſhops ; otherwiſe by four ſuch Biſhops within his Ma- 
jeſties Dominions, as to whom under his Broad Seal he ſhall figni- 
fie ſuch Election, commanding them to Confirm the fame, as alſo 
to Conſecrate and Inveſt the perſon whoſe EleCtion to the Biſhop- 
rick is ſo Confirmed as aforeſaid. 
(5.) The Confirmation of the Election of Biſhops to yacant Sees 
according to the Canon Lawzand as practiſed in ſuch Kingdoms be- 
yond Sea, where the Pope doth claim and exerciſe a Spiritual Juriſ- 
diction, is, . as to the mode and ſolemnity thereof, quite another 
thing to what the praCtice is with us in this Realm, 
(6..) In France, though the Nomination of a Biſhopto ſucceed 
ina vacant See belongs to the French King,yet if he doth not Nomi- 
nate within Six or Nine months next after the death of the former 
Biſhop, Jus devolutum eſt ad Papam (k); if a Biſhoprick be there /4) Cap. »: 
yoid,be it quomodocungque, whether by Ceſſion or otherwiſe,;the Law pro defettu de 
ſpeaks indefinitely in that caſe, the King ſhall Nominate in France E/*#-c:2-4r 
who ſhall be the new Biſhop; but then he muſt Nominate within 27F;2'< 
Six or Nine months, which being Elapſed and no Nomination,he $e&:1.de xe. 
cannot afterwards Nominate, Nay jus eſt ad Papam devolutum : nec gia Nomine. 
poterit purgare moram (1), For the Law in that Caſe and in that King- Per-Rebuft. 
dom is, that Nominatione non fatta intra Sex menſes, devolyitur No- Reſp onſe 14: 
wie - (JU Glo. & 
minatio & plena Diſpoſitio Epiſcopatus ad Papam. As alſo appears in EE.indit. 
that remarkable Caſe controverted touching the Confirmation of the cap.2.de rox- 
Eleftion, Ad Epiſcopatum Appamiarum; For upon the death of Car- «-Prebend. 
dinal de Albret, An. 1520. 10, Dec. that Biſhoprick became void; 
whereupon the Canons of that Church convened,and proceeded to 
the Election of a new Biſhop,and choſe D.Bernard de Lordat, who 
being elected, applied himſelf Archieps/copo Tholoſano, ranquam ſus 
Metropolitano, faltem Vicariis ſuis, for the Confirmation of his Ele- 
tion, which was done accordingiy ; to which Confirmation the Pro- 
curator Regius was not called, who appealed from the faid Eleftion 
and Confirmation, alledging that the Nomination to the Biſhoprick 
belonged to the King,who Nominated D.Fohn de Puis tothe Pope ; 
whereupon the Pope granted the ſaid Biſhoprick to the ſaid Zohn de 
Puis,who by the Bulls and Proxies of the Pope took polleſlion there- 
of. From all which Appeal was again afterwards in Supremam Cari- 
am, between De Puis and Lordat ; but De Puis obtaining another 
Biſhoprick, the Proceſs on the Appeal was ExtinCt,and Lordat by a 
Definitive had the Poſleſſion of the faid Biſhoprick Confirmed to (n) Rebuff, 
him (). ubs ſupra. 


S 2 CHAP. 
Pa 


Of Confecration. 


1, What Conſecration ſignifies; the Ancient Rites and Ceremonies 
thereof under the Law ;, who they were to whom it belonged. 

2, Conſecration, as - nx Applicable to Biſhops. 

3. An Ancient Canon touching the Conſecration of Churches. 

4. The Formof Confecration of Churches by the Juſtinian Law, the 
Rites and Ceremonies therein uſed by the Greek and Latin 
C_ WITS WIDER R 

_ Conſecration of Biſhops how nece the Imperial Law, Conſo- 

: nant to the prattice + the Greek and rg: wr be 

6. _— of Biſhops is Character Indelebilis at rhe Common 

aw. 

7, Whofirſt Conſecrated Churches 1, who firſt took _the ſtyle of Pope; 
The heme of Godfathers and x hes in Reo by 


"af 8, Incaſe of Tranſlations of Biſhops no need of new Conſecrations ; 
| Requiſutes to Creation and Tranſlation of Biſhops according to the 
Common Lay of England. | 


(1.) "flog NSECRATION here chiefly refers either to Bi- 

ſhops or Churches: The Civil as well as Canon Law takes 

notice of both (a). It ſignifies a Dedicationto God; Fuftinian in 

his Novel's makes uſe of the word, thereby ſigmfying an /mpoſirion 

(a) L.3.f of hands (b): For in this manner ( ſays that Book of great Anti- 

quando,C.de quity, entituled APAZEIE TAN ANOETOADON) began 

Box. vac. & Biſhops to be Conſecrated. It isa kind of Separation of perſons Ec- 

rp & = cleſialtical from the Laity,and of things Sacred from Prophane; for 

Patric.in /er- The eſpecial uſe and ſervice of God, The word in the Hebrew ſig- 

ſon. Nov.6, Nifies a Filling of the hand, thereby intimating that-under the Law 

(b)4i&.Nov.6- jn the Conſecration of any, there was a giving them or Putting inro- 

$3 their hands things to offer,. whereby they were admitted to their 

(-) Exod-29.9 Prieſtly Office (c), In this Conſecration the holy UnCtion was uſed,. 

9 yo 15+ orthe holy Oyl or holy Ointment, which was not to be applied to 

King, 1-39. any-Prophaneor Civibuſe, but tobe appropriated to the Sons of 

& 1Sam.16.12+ Haron; only whereas Kings were andareto be Anointed, that is to 
rGl. 894.20 be nnderſtood;as by ſpeciakcommand from God (4), as an Exc 

tion to the Sacerdotal praCtice, and as a Conſecrating them ne 

Government ; inrelation whereto a King is a Mixt perfon under a 

double capacity, Eccleſiaſtical and Civil, as next under God the Sn- 

preamin Church and State within his own Dominions,* And al 


though: 


of Coane 


47 


though under the Lavitical Law there was an pores Oyl com- 


— 


mon to the High Prieſt with the Inferiour Prieſts (e); yet the (:)Exod.29, 


High Prieſt bad a Conſcerarion peculiar to himfelf, which was by 
the pouring out the precious Oyntment upon his head ( f ). In 
imitation whereof are Kings at this day anointed to the Regal 
Authority. | 

(2.) The import of this word | Conſecyation ] agpratticable in 
all Ages, ſpecnlly refers to Archbiſhops and Biſhops, and with us. 
conſilts in certain Benedictions and Ceremonies peculiarly requiſite 
thereunto, And when after Eleſtion and Confirmation the perſon 
is Conſecrated aud  Invelted, he is then compleat Biſhop, as wellto- 
Temporaltiesas Spiritualties, and then the power of the Guardian 
of the Spiritualties doth ceaſe. Being Conſecrated he may confer 


Holy Orders upen others,and may Conſecrate Churches and Chap- 


ls, which before he could not. Anſem Archbiſhop of Canter 
deprived divers Prelates for receiving lnyeſture of King #. 1. 
but after they were reſtored ex grarza, Speed 436. The Roman Sy- 
nod madea Canon, that Inveſtare belongs to the Pope ; yet H.1, 
uſed to give Inveſture, as be did to Ralph, Archbiſhop of Canters 
bury. Sp. 440. b. 
(3.) Touching the Conſecration of Churches, the Learned Sir 
H. Spelman makes mention of a very Ancient Canon made by the 


Syed held at Cichyth, in the year 316. under Wwlfred Archbiſhop cg;ctyth, 


of Canterbury, Preſident of the ſaid Synod, KenulphKing of 
Atrcia being thereat alſo perſonally prefenr ; The Canon is to this 
ſe, viz. Whereever 4 Caurch is built or eretted, ler it be Santtified 
, the Biſbop of the proper Dioceſs : Let it have a Benedittion from him- 
if,, and be ſprinkled with Holy Water, and jo be made a compleat 
Church, in ſuch manner as is preſcribed in the Minifterial Book, After- 
wards, let the Euchariſt, which is Conſecrated by the ſame Biſhop,. be 
rogether with other Reliques repoſired and laid up in a Cheſt, and kepe 
and preſeryed in the ſame Church. And we Ordain and Command, 
that every Biſhop take care that the Saints, to whom their Churches are- 
dedicated reſpettively, be painted on:he Church-walls, or in Tables, or 
en the Altars (g ). | 
(4.) The Emperour 7»ftinian in his care of the Church,hathpre- 


(f) Lev.$. | 2s 
Exod.27-9+ 
Pfal. 133-2. 


(s) Spelin. 
Conſsl Synod. 


ſcribed a Form of Confecration thereof in this manner, viz. his Celiehyth. 
Law is, That none ſhall prefurne to erett a Church, wntil the Biſhop of Can.2. 


the Dioceſs bath beer firſt acquainted therewith, and ſhall come and lift 


up his hands to Heaven, and Confecrate the place to God by Prayey : (b) Anth.di 


and erett the Symbole of our Salvation. vit. the venerable and traly 
precioms Rood (hb). Likewiſeamong other Ceremonies of Conſe- 


Monach. $., 
vHlud igitar. 
Coll. 1.vid. 


crating Churches, the laying of the firftStone was of Ancient uſe Novell.123.. 


inthe Greek, Church, as may be obſcrred out of theis Exchologue, 131. 


where. 


"48 Of Conſecration, 


where it is ſaid, Thar the Biſbop, after ſome other Rites performed, 

ſtanding in the place where the Holy Altar ſhall be ſet, ſauth Certain 

Prayers, which being ended, he giveth the Ite Milla eſt, and then taketh 

up one of the Stones, and having cut aCroſs upon it, himſelf with his 

own hands layeth it upon the Groundwork , as the firſt Foundation-ſtone ; 

then he pronounceth the "Emuiniony ainiv, &C, and ſo the Workmen be. 

gin the Building, The like Ceremonies are uſed inthe Latin Church 

at this day at the Conſecration of Churches, as appears by their 

(i) Pontificale, Pontificale (5 ); Theres this further touching the Conſecration of 
pag- 281.perr Churches in the Euchologue of the Greek, Church, That the Biſh 
_ 8 having on his Formalities, fumeth the Ground-work, or Foundation wis 

An. ®5% bis Incenſe Circular-wiſe, then the Singing-men ſay a kind of Collett 

for the Saint ro whoſe Name the Church is Dedicated, aud ſome other 

Services as the Chaunter ſhall appoint. So that although the Patron 

* might chuſe the Ground, yet the Prelate was to come and Conſe- 

crate it ; the Patron might bring the Stones, but the Biſhop laid 

the Foundation ; the Workmen might with the Materials make a 

Houſe, but the Biſhop by the Conſecration made it a Church; It 

was but the dead body of a Temple; till it received the being of a 

Church by the influence of the Dzoceſan. Thence it was that the pri- 

viledge of a new Church followed not the Building, but the Con- 

ſecration thereof, as was well obſerved by that Devout and Learned 

King Alwred in the fifth Canon of his Eccleſiaſtical Laws, where he 

faith, That if a man purſued by his Enemy flie to the Temple, no man 

ſhall thence rake him away for the ſpace of ſeven days;, which Law was 

yet made a Caution, 7 hat this freedom ſhall not be gramed to any 

Church, but ſuch as ſhall be Conſecrated by the _ 

(5.) Conſecration relating to the perſon, office, and dignity of a 

Biſhop ( asin the former part of this Chapter ) was by the Impe- 

rial Law ſoneceſlary to the making him a Biſhop compleat, as that 

without it his Election and Confirmation would not have entituled 

him to any Church that ſhould be new erected within his Dioceſs, 

whereunto he being Conſecrated, had a right and Title ; as is evi- 

dent not only by the Emperours Novel, but alſo more peculiar- 

ly acknowledged by the EZJavegmiyror , or the ſetting up of the 

Croſs behind the Altar when he made the Conſecration. Thus 

the Exchologue for the Greek, Church. The like alſo is obſerved in 

the Latin, where the Ceremonies are more tedious and elaborate. 

By the ſetting up of the ſaid Zlavegmiyrer, the Right of the new 

Church was conveyed to the Patriarch or Biſhop as by an eſpecial 

Title, and that not only by the Exchologue in the Greek ;, but alſo 

by the Emperour's Novel in the Latin Church; Concerning 

which Right and the Conveyance thereof by the SJavegmiyrey, ob- 

ſervable to this purpoſe is that Synodical Sentence given by Ger- 

manus 
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manus, Patriarch of Conſtantinople, againſt John Archbiſhop of 
o, touching. certain Epiſcopal Monaſteries, whereon he 
had illegally fixed his Croſs under pretence of a Right to the 
ſame (k). : bo (+)Jus Grzc. 

(6.) This Conſecration, ſpecially as it refers to Biſhops, is Cha-, Ear» To.l. 
rafter indelebilis, inſomuch that although it ſhould ſo happen, that — 
for ſome juſt cauſe he (ſhould be depoſed or removed from the See, 
or ſuſpended ab Officio 5 Beneficio, both from his Spiritual Juriſdi- 
(tion, 3s to theexerciſe and execution thereof, as alſo from the 
Temporalties and profits of the Biſhoprick yet he ſtill retains the 
Title of a Biſhop, for that it is ſuppoſed the Order it ſelf cannot 
abſolutely be taken from him (/).” King H. 1. baniſhed Thurſtan, (?) 21 H.6.3 
Archbiſhop of York; for five years, for receiving Conſecration 7 
fromthe Pope, Speed 440. 6b, 458. b. 

(7.) It appears by good Chronology, that the firſt that ever 
Conſecrated Churches was Exuginns, who wasa Greek, and Prieſt 
of Rome, and was the firſt that ever ſtyled himſelf Pope, Av. 1 54. 
who wrote de Trinitate (> Unitate Des, He was the firſt that De- 
creed, that Churches (hould be Conſecrated, with the conſent of 
the Metropolitan or Biſhop; and thatthere ſhould be one God- 
father, and one Godmother at Baptiſm (m). (»)Flat Berg, 

(8.) InaCaſe of Tranſlation the Biſhop need not to be Conſe- nr > mg 

crated de Novggas incaſe of Creation (»). Anciently and according /, cate x. 
tothe Canon Law, and where the Pope's Spiritual power and au- vans & 4(- 
thority was 1n force, Biſhops were not ſo much by Eletion as by cough. Larch, 
Poſtulation, and then the ſaying was Eleftus Paſtulando, c Poſtulatus RP 
obligando ; and in that caſe the Elected was a Biſhop preſently,with- 

outeither Confirmation or Conſecration,only by the Aſſent of the 

Superiour (0). Before Conſecration the Biſhop: hath not aCtual (2) Sum- Ro- 
poſſeſſion, although he hatha Freehold in Law after Conſecration : — 
But in caſe of Tranſlation there is not any new EleCtion, nor may ,,.; panorn. 2, 
the Dean and Chapter pray a Conge 4” Eſlire ; but they ſignifie tothe p.106. 
- King how their Biſhoprick is void , C& ideo hwmnillime Poſtulamus 
Humbricenſem Epiſcopum fore Epiſcopum noſtrum, and that is called, 
Poſtulation;, and then if the King grant it, he 1s the Biſhop, Tre. 
21 Fac, B.R. Sir Jo. Vaughan”, Caſc verſ. Afſcough, Roll. Rep. Poſtu- 
latio eſt alicujns perſone ad dignitatem, wel S:cietatem Fraternam, Ca- 
nonica fatta vocatio : weleſt perſone, que eligi non poreſt, ad eligendum 
petitio, Cap. innotwit, $. habito. ae Eleft, The Biſhop of St. P. 
was choſen Biſhop of Trevers, and had the aſſent of the Pope, 
and when he came there he found another in poſſeſſion, where- 
upon he would have returned to his former Biſhoprick, but could 
not, becauſe it was void before by the conſent of the Superiour.. 
Andinthe Caſe of Evans and Aſcongh, it was ſaid, That 4 _—_ 
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Q) in dif. 
Caſe Evans. 
& Aſcough. 


hath been Summoned to Parliament before his Confirmation ; but, as 
Fones there ſaid, That was after his Poſſeſſions or Temporalties were re- 
ſtored to him, And Calthrop there ſaid, T hat in the Caſe of Tranſlation 
of a Po there are five things to be performed, 1. The Chapters Inti- 
mation of the death of their Biſhop, praying Conge d' Eſlire. 2, Cong? 
aleuxd* Eſlire. 3. A Certificate of the Eleftion, 4. The Aſſen of 
the Biſhop and the King, 5. The Writ tothe Archbiſhop to Confirm and 
Inſtall him; becauſe in ſuch caſe of Tranſlation he ſhall not be Conſe. 
crated de Novo, as aforeſaid. But Conſecration is neceſſary to 
the making of him a Biſhop who was none before,and is the fourth 
Act in order to a Biſhop, according to the enumeration of theſe 
ſtepsand degrees thereunto, which in the ſaid caſe of Evans and 
Aſcough is mentioned by Whitlock, where he ſaith, That in the 
making of a Biſhop when a Biſboprick, is void, the conrſe is, 1. Toob- 
rain a Conge & Eſlire. 2. The Kings Letters Miſſive, whom they 
ſhall chuſe, 3. Upon the Elettion three Inſtruments thereof ; one where- 
of tothe party Elefted, another to the Archbiſhop, a third to the King, 
certifying him of the Eleftion, and then there is an at of Aﬀſent to the 
Elettion, which cannot be without his Afſent, 4. The Kings Writto 
the Archbiſhop to Conſecrate and Inſtall the perſon Elefted, * 5. Then 
the Archbiſhop iſſues forth ageneral Ctation, and therein doth prefix a 
Certain day for the Confirmation, which is done accordingly, and then he 
#5 Conſecrared, Then the new Biſhop Swears Fealty to the King, 
whichbeing done, the ye him his Temporalties : ſo that 
there are three principal Acts required to the making of « Biſhop ; 
T he Elettion is as the Solkertation, the Confirmation is the Contydtt, 
the Conſecration is the Conſummation of the Marriage: Anſwerable 
whereunto, faid Doderidge in the Caſe aforeſaid, arethe Atts of 
making a Parſon; As 1. Preſentation, whereto anſwers the Eleftion 
of a Biſhop: 2. Admiſſion, to which Confirmation anſwers :.3. In» 
fitution, which is as the Conjecrarion;, and Induttion as the Reftitu- 
1ibn of the Temporalties ( p). The Spiritual Marriage between 
the Church and the Biſhop :snruy per Elett;onem, Contrahitur per Con- 
firmationem, & Conſummatur per Conſecrationem ;, and the Reſtitution 
of the Temporalties isas the bringing home of the Wife. 


CHAP, VI. 
Of Deans and Chapters. 


1, What a Deas #, why ſo calkd;, what Dean and Chapter ſigni- 
fies 3 and what Deans Rural axe, 

2, The Diviſion. of Deans according to the Civil andCanon Lays ; 
a Queſtions in Law touching the Deanary of St. Martins. 

3. Two waies\ of Creaging Deans; and in what other ſenſes the 
word or ſtyle of Dean u applicable. | 

4. Foxr ſorts of Deans ing to the Law of the Land, 

5. The Patronage of Deanarie1s in the Crown. 

6. The Dean and Chapter of « Cathedral, 1s a Corporation Spiritual. 

7. A Deanery conſiſts of two parts ;, The difference between a Dean, 
py a or Parſon; and that Deanaries and Archdeaconries 
are Ecc cal Dignities, 

8. Chapter, what ; the ſeveral Acceptations of that word. 

9. ;"q__ between Capitulum and Conventus in the Canon 

10, The deſcription of a Chapter 4s to their Conſtitution and Go- 


wernment. 

11, Whether one Bi have two Chapters ? 

12, Whether the ag, Pang ” one Dioceſe, annexedts 
4 Prebond in another, made by that Prebend, be good without 


the Confirmation of that Biſhop in whoſe Droseſs the Parſonage is ? 


(1.) B gr ( Naar@ a Had, decem) is an Ecclehiaſtical Ma- 
| giſtrate, ſo called, becauſe anciently ——— or 

had power over Ten Canons or Prebends at the lealt. Sed d- 
cuntur Decani Rurales, eo gr Decem Clericis ſnve Parochiss praſint. 
Secund. Payiam, Lindw. de Conftit, verb. Decan. Ruralesgloſſ. Dean 
Rural, becauſe he uſually had charge over Ten Country Pariſhes. 
Anciently alſo called Archepresbyter, becauſe other Presbyters were 
under his charge. Here in England he is commonly called a Dean 
who is next under the Bi and Chief of the Chapter ordina- 
T9 A b raer—s Che _ _ that Eccleſiaſtical _ or 

orperation being calle » the Chapter. Dean 

rey is a Body tener ee conſiſting of many able perſons 
in Law, ,viz, the Dean' (who is Chief ) and his Prebends, and 
they together make ihe Corpanation. And as this Corporation 
may 
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may joyntly purchaſe Lands and Tenements to the uſe of their 
() 33E.3- Church and Succeſſors: ſo likewiſe every of them ſeverally may 
AyddelRoy purchaſe totheuſe of himſelf and his Heirs. After the death of 
103. per a Prebend, the Dean and Chapter ſhall have the Profits (a): And 
() thia per after the death of a Dean of aFree Chappel belonging tothe King, 
Fif. the King ſhall have the Profits of the Deazary ;; for it isat his plea- 
(c) D. 20 El. {yre whether he will Collate a new Dean to it (b). It is likewiſe 
273+ 37» held, that 4 Deanery #s a Spiritual Promotion, and not a Temporal, by 
4) Ibid all the Judges (c): Andat the Nomination and Patronage of a 
?) 14.8, Deanary be at the appointment of the King, his Heirs and Succeſ- 
3+ b. ſors, and he appoint a Dean, yet it is Spiritual Promotion (4). 
(f2 17E.3- The King makes the Corporations of Dean and Chaprey (e'). The 
49+ b. per Chapter of the Biſhop conſiſts of a Dear as the ' Chief, and of the 
RO Prebendaxies,or the like,which are commonly called the Chaprer (f ). 
(.e)40 E.3.23- AStothe Biſhop and Chapter, which arebut one Bod » their poſ- 
e 3» Rep. ſeſſions are divided, ſo as the Biſhop hath a part for himſelf, and 

75+ b. the Chapter the refidue (g).. And their Poſſeſſions alfo, for the 
moſt part are divided, the Dean having onepart alone in right of 

(b) 17 E.g. his Deanary, and each particular Prebendary a certain part in right 
75. of their Prebends : the reſidue the Dean and Chaprey have alike ; and 
17 Afl. pl. 29. eachof the them is to this purpoſe incorporate by himſelf (h). In 
oo $4 the Cathedral Churches of St. Davids and of Landaff there never 
eh 195* hath been any Dean, butthe Biſhop in either is Head of the Chap- 
ter; and in the Biſhops abſence, in the Chapter at St. Davids and 

at Landdf, the Archdeacon, There are alſo ſome Deans in Eng- 

land without any Juriſdiftion, only for Honour fo ſtyled ; as the 

Dean of the Chappel Royal, and Dean of the Chappel of St. George 

at Windſor : 'And ſome Deans there are without any Chapter, yet 

enjoying certain Juriſdictions, as the Dean of Goydox, the Dean 

Coke 3. Dean of Barrel, the Dean of Bockin, &c, Inthe Caſe of the Deanand 
js 5. Chapter of Norwich it is ſaid, That in Chriſtian Policy it was thought 
Caſe 408  P*ctYary, (for that the Church could not be without Sects and He- 
41 Eliz, reſies,) that every Biſhop ſhould be aſſiſted with a Conneit, viz. a. Dean 
and Chapter, (1). To conſult with them in deciding of difficult Contra« 

verſes. of Religion ; to which. purpoſe every Biſhop habet Cathedram, 

(2.) To Conſorr to every Grant the Biſhop ſhall make to bind his Succeſ- 

fors , for the Law did not judge it reaſonable to repoſe ſuch confidence in 

mim alone, At firſt all the Poſſeſſions wereto the Biſhop, after- 

wards a certain portion was aſligned to the Chapter ; therefore 

the Chapter was before they had any Poſleſſions, and of Common 

(/) Lindw. p79 rjght the Biſbop.is Patron of all the Preberds, becauſe their Polleſ- 
pe hons. were derived from him: So that fo long as the Biſhoprick 
_ Decanos Continues, the Dean and Chapter ( being his Council) remains, 


Ruralcs. This word [ Dear ] is diverlly uſed by Lindyood (5), who ſpeak- 
; ng 


—— 
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ing of Dean-Rurals (k), deſcribes them to be certain perſons that (&) Decretal, 
have certain Juriſdiction Eccleſiaſtical over other Miniſters and Pa- 7774 09+: 
riſhes near adjoyning, aſſigned unto them by the Biſhop and Arch- pean xurats, 
deacon, being placed and diſplaced by them : Such are the Dean of whar. p+/ax; 
Croydon 111 Snrrey, the Dean of Batrel jn Kent, the Dean of Burian Karales ſunt 
in Cormwal, &c. Theſe Deans Rural are Decani Temporales, Con- P41 nie 
ſtituted toſome Miniſterial FunCtion under the Biſhop or Archbi- {1,55 © . 
ſhop (*). They are certain Eccleſiaſtical perſons having certain #+-;,» (45 
Offces commonly belonging to the Biſhop and Archdeacon, and Eyi/cops +4! 
therefore to either of them belongs the receiving or removing of 4/c644i(c9ps 
them 3 and their Office is temporal, not perpetual, as is the Office pany _ 
of the Deans of Cathedral and Collegiate Churches, and other Lindw.deconf. 
Churches quib1s properes intitulantur (1), ct. Gloſſ. in 
(2.) The Gil and: Caron Laws do chiefly take notice but of *#b. Decan.4u- 

three ſorts of Deans, the one, he who is impower'd and ſet over '** | 
Ten Souldiers (»). Another, he who is callen Dean Rural, as (2, p9dv- ib 
aforeſaid (=). Thethirdis, a Dean of a Cathedral or Collegiate anciemly cal- 
Church, as aboveſaid (o). There is alſo the Deanary of St. Adartin led,7Tiftes Sync 
le Grand, London, conicerning which Lindwood puts the queſtion, 44s. 
Whether it be ſuch an Excleſiaſtical Benefice as in effeft may incur ſuch Gi on a 
penaltie?,, as thay poſſibly happen to other perſons Beneficed ? And after Decax, gwy!, 
deep inquiries into the Laws, Preſidents, and Antiquities Foreign (m) c. 4: De- 
and Domeſtick, with very deleCtable variety of great Learning canis, /. 12. per 
binc inde argumentatiyely, and pro& con i ally, at laſt doth ©9** 
conclude it in the Affirmative, Lindw. Conſtit. tit, de Cohab. Cleric, _ eu 
& Mu, 'c. ut Clericalis, verb. Beneficiati, "| Apoftelus, 

© (3.) As there are two Foundations of Cathedral Churches in (s) Exer. de 
England,the Old and the New : (the New being thoſe which King 4pp+ ©: dileds 
H.3. upon the ſuppreſſion of Abbies, transformed from Abbot or #44: 
Prior and Conventzto Dean and Chaprey ) So there are two ways or 
means of Creating theſe Deens;, for thoſe of the old [Foundation 
were raifed'to their Dignity much like Biſhops: the King firſt iſ- 
ſuing and granting his Couge 4*- Eſlire to the Chaprey, the Chapter 
thereupon making their Election, the King then yielding his Royal 
Aſſent, and the Biſhop Confirming him, and giving his Mandate to 
inſtall him. But thoſe of the New Foundation are by a much 
ſhorter courſe inſtalld by virtue of the Kings Letters Patents,with- 
out either EleCtion or Confirmation. Deans of the Old Founda- 
tion ( before the ſuppreſſion of Monaſteries) arrive to their Dig- 
nities much like Biſhops ; But Deans of the New Foundations (up- 
on ſuppreſſion of Abbies or Priories,transformed by #.8 into Dear: 
and Chapter) are by a ſhorter courſe Inſtalled by virtue of the Kings 
Letters Patents, Withont Elettion or Confirmation, it was faid by Ho- 
bart in Brigg*s Caſe, that a Dean and Chapter axe 4 Body Spirirual,and 

TS 3 } 


annexed 


J 


(2) To. par Zo 


annexed to the Biſhopthroughout all England, Brigg's Caſe in Winch, 
Rep. Theſame wordis alſo appliedto divers that are the Chief 
of certain peculiar Churches or Chappels, as the Dean of his Ma- 
jeſties Chappel, the Dean of the Arches, the Dean of St. George's 
Chappel in Windſor, &c. Nec Collegio alicui prefetti, nec Turiſaitti- 
one ulla donati, Nomine tamen velut honors gratia Inſignes, ſays the 
Learned Spelman, : 

(4. Each Archbiſhop and every Bifhop hath a Dean and Chap- 
ter; and whereas it was formerly faid, the Civil and Candn 
Laws do chiefly take notice but of three ſorts of Deans, it is manifeſt, 
that there are four ſorts of Deans or Deanaries, whereof the Laws. 
of this Kingdom do take knowledge. The fir is a Dean who hath 
a Chapter conſiſting of Canons and Prebendaries,- as aforeſaid, 
ſubordinate to the Biſhop, as a Conncil aſſiſtant to him in matters 
Spiritual relating to Religion,and in matters Temporalrelating to 
Ge Paneeniin of his Biſhoprick (p). The ſecondis a Dean who 


Dean and hath no Chapter, Preſentative, having Cure of Souls; he hath a 
=X 
[4 


Peculiar, and a Court with Ecclefiaſtical Juri{dittion therein ;. he 
is not ſubject tothe Viſitation of the Ordinary : Such is the Dean 
of Battel in Suſſex, a Deanary Founded by Wilkam the Conguereur in 
memory of his Conqueſt ; who thongh he be Preſentable to the Bi- 
ſhop by the Patron, and admitted ro the Deanary by. Inſtitution 
Induction by the Biſhopof Chicheſter, yet is exempt from his 
Viſitation. The th7dis, whoſe Deanary is not Preſentatzve, but Do- 
native, nor hath he Cure of Souls, but is only by Covenant.or Con- 
dition 3 he hath a Court and #Peculiar, holding Plea: of matters 
Eccleſiaſtical ariſing within hisPeculiar over divers Pariſhes. Such 
a Dean conſtituted by Commiſſion of the-Metropolitan, is the 
Dean oof the Archesthe Dean of Bocking in Eſſex,and divers others, 
The fowrth is the Rural Dean aforcſaid,having no abſolute Judicial 
erin himſebutis onlyby the direCtion of the Biſhopor Arch- 
con,to orderandprepare Ecclefiaſtical affairs within his Deana- 
ry and PrecinCt'; the _ of theſe Rural Deans: is at this day 
nighextinguiſhed by the Office of the Archdeacon and the Biſhops 
Chancellor ; yet in ſome parts of this Realm it is ſtill in force. 

( 5. ) Of theſefour ſorts of Deays,. thefirſt, as was faid, hath 
a-Chapter, being an Eccleſiaſtical Goyernour Secular over the 
Canons and Prehendaries in the Cathedral Church, as the Dean 
of Canterbury ,, St. Pauls, &c. The Patronage of all which 
Deanaries is in. the Crown, and doth not belong toany Subject. 
Alſo, the new Deanaries ( as was formerly hinted ) which were 
tranſlated from Priories and Coyents, or were after the diſſolution 
of Abbies and Monaſteries Founded by King #.8. or other i 
of this Realm,. are now Donative, and the Deans thereof _ 

e 


” 
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the Kings Letters Patents Inftalled : bur the Ancient Deans of 
Chaptersare ( as Bilhops)' by a Conge de Eſlire, and are after Con- 
frmed by the Biſhop. 

(6.) The Dean and Chapter of Canterbury are,during a Vacancy of 
that Archbiſhoprick, Guardians of the Spiritnalties, to whom the 
Stat.of 25 H.3.of Difpenſarions,giveth power of Diſpenfation when 
that See is vacant (). The Dean and Chapter of ary Cathedraf (4) Colt. 8 
make a Corporation Spiritnal,and at the Common Lav challenges — 
are allowed where the Iſſhe concerns aCorporationz& theyto make 0p of corer- 
the Pannel,or where any of their Body are to go-onthe Jury,or any try and Lich- 
of kin unto them;though the Body Corporate be notdirettſy-apar- #4. Hob. Rep. 
ty-to the Snit: A Dear and Chapter bringing an Aſſize;a Jtror was 
challenged,becauſt he was Brother to one of the Prebendaries: (x ), 0) Vid. 15 E. 
and the challenge for rhat reaſon allowed (4); If oe | a _ 
Obligation' to Hm and his Succeflors, it goes to his $9 Das Caſe. 
which holds trne alſo astoa Biſhop, Parſon, Vicar, &v. (r). verſ. Sevage 

(1:) ADeanary confiſts of Two parts, viz. Officizrr & j- Hob. Rep. 
ws; The Offeinn hath two parts, the one is Digmryand Frrsfaiet2. (2 drunde''s, 
on; the other is Atminſftraon': Bur ſome Promotions are, meet'poe lod. 
Adminiſtrations) 25-Phobends and Plſwrs, whicharenot Dignities, 
becauſe they have not Turiſtidtion; 1 1 F#.4; But n Arehbaracon hath 
a Dignity, becauſe he Hath a Juriſdiction (#). So hattra Dear, to 0 Caſe Evans 
whom Anciently- (according to Lindiwood) the Canons madetheir 924 _- 
Confefiions, ErquodCanonici quod curant animarum ſubfent Decano, = Reps 
Lindw! dd Paprir. c. +. gloff! in verb, vetDecangy 4m ver. Decamm 
& Capitulym. Who ought to viſit his Chapter, 5 F.3;7.and if a 
Prebend Be made a-Demr, the Prebendary is voidby Ceffion, 5 E:2. 

F. Brieff.806. Alſoa Dean may make 2 Subſtitute as tothe-matters 

of his Tars/a>#ion, as* for Corre&tions, or Viſitations; but notas 

for the ottier part,viz. the Adminiſtration: for which reaſon he,can- 

notimake a Depnty to Confirm Leaſes, antthe like (*x;). 'So that (x) DiR. Caſe 

it x DeatiaryCathedt at there ſeemsro be, ( wy Dignity and 7areſai- Evans and: 

tion, ('2, )' Office and' Atminiſtration, ( 3. ) the Benef or Profits 4/conghs. 

thereof; which ſeems very clear, for that a Parſon, a Prebend,or the 

like, hath not Dignity, but only the Office or Adminiſtration, with 

4 Profits = ; but'a Dean, who — others, hath: 
JariſdiftionandDignity, The-Eaw isalſo the ſame asto ar 

Archdeacon, 11-:4.40. 7 H.6.27. 27 H.6.5. Anda, Writbrought 

againſt » Dear is and” ſufficient withour his proper Name; 

becauſe it is of itſelf a Name of Dignity : And thata Deanary is 

aDignity, appears by 5 E.3. 9. Breve $00. as aforeſaid ; and itis 

an Office alſo, for that in Ancient times, a Dean took the Confeſ- 

ſions of his Prebends, as was likewiſe hinted hefore. AIfoa Dear 

may by his Dignity make a Deputy to correct, &c, butnot asto 

his 
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c y)Caſe Evans his Judicial Office, as to Confirm Leaſes, and the like ( y). Bythe 
verl. Aſcough. Canon Law, he that is the aſt] ng; ao} is alſo called Deaz, ſcil, 
”n primo t0c0: Pyegbyterorum vel Eccleſie. Cap.ad hec,De Offic. Archidiac.Cano. in- 
Latch, Rep. ovamus, 60. Diſtinft, And becauſe the Dean of a Church (under- 
ſtand it of the Roman Church) in locum Archipresbyteri ſubrogatus eſt, 
Rote Deciſ.4.5 1. in novis--- & rurſums in Deciſ 443 . The ay 
ter was ſo called, becauſe he was in ſome certain matters and cauſes 
ſet or appointed over the Prieſts or Presbyters,and ſuch as were of 
the Sacerdotal Office, ſpecially in the abſence of the Biſhop; Cap. 1, 
& 2. De Offic. Archipresb, The Dean is ſuch a Dignity, that the Ca- 
non Law ityles him, honorabil:orem partem Capitult ,, Cap.poſt Eleftio- 
nem, C,7.de Conceſſ, Prebend, c.cum inter Ca.18.+ ibi Panor.C+ gloſſ.. de 

Ele&. And ina large ſenſe a Deax may be ſaid to he the chiet of an 
that are of the ſame ſtate and order ; Gloſſ. inruby. de Decanis, li, 
12.C, &#5b; & Alceat. and ſo the Canons of the Church of Cnſtar- 
tinople, tanquam Digniores, were by Honorius and T heodoſws called 
Decani : L.non plures 4.de Sacroſ.Eccleſ.lib.1, C. tit. 5. and the more 
honourable inter Rote Auditores, is the Dean of the Pope's Chappel, 
propter Miniſteriun, quod vocatur Mithre. Lud.Gomeſin proem.ad Reg, 

Cancel. de Protbonotaris, Thetruth is, the Canon Law inexpreſs 

terms ſays, that Deconatus, or a Deaneary, eff Nomen fpeciale Digni- 

: raris : Cap.cum illis vero, 5, illis de Prebend.in 6, that is,when it refers 
to preeminency in any Church Cathedral or Collegiate; Gemzn, 
- . Conſ.131.n8.5.ver.expreſſit .de Deconatu. For as to Deans Rxral,it is: 
otherwiſe :  Cap.licer Canon.de Eleft $n 6. the Dignity, qu# tals, be-' 
longing properly to the other, viz. Decano Capituli, who is ; 

principale zpſus ;, yer under the notion or appellation of a Chapter, 
the Dean thereof is not comprehended, unleſs he be ſpecially men- 
tioned or nominated : Rebyff, in Tratt, nominat. q.3.nu.33. & Bay- 

bos in 3, Decret. C. poſt Eleftionem. de Conceſſ. Prebend, nu. 3. 

(8.)- Chaprer, 'Capyulun, fo termed by the Canonifts,. not pro- 
perly, but metaphorically, quaſia Little head, ora kind of Head, 
not only to rule and govern the Dioceſs in the Vacation of the 
Biſhoprick, but alſo when the See is full toaſliſt the Biſhop as a 
Council, by way.of Advice in matterspertaining to the Diocels : 
Vid. Panor. in cap. Capitulum, extrade Reſcript. The Chapter con- 
{ſting of a Dean, Canons, and Prebends, isClericorum Congreg atio 
Sub ung Decano in Eccleſia Cathedrals; or-it ſignifies, -Congregationem 
Clericorum in Eccleſia Cathedrali, Conventuali, Regulari, vel Collegiata, 
Of theſe Chapters ſome are Ancient, ſome New; the New are 
thoſe which were founded or tranſlated by King #, 8. in the places 
of Abbots and Covents, or Priors and Covents: Or thoſe which 
are annexed unto new Biſhopricks founded by #.8. as were Briſtol, 
Cheſter, and Oxford. This word Capirmlum, or Chapter, hath ( in 

addition 
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addition to the Premiſfes_) other ſignifications in Lindwoods Pro- 
vincials, where he ſpeaks de Capitulis Ruralibus, of Chapters Ru- 
ral, Lindy. tir. de Conftit, cap. quia incontinentie, gloſſ. verb. Capitulis 
Ruralibus ; and there acquaints us with no leſs than ſix ſignifications 
of this word. Somtimes ( fayshe) it is taken for the place, 
fiunt Communes tratlatus Collegiatorum. Sometimes it is taken 
tor the place, #n quo fiunt Diſcipline delinquentium : Cap, Reprehenſs. 
bilis in fi, Extr. de Appell. Somtimes it is taken pro Decretali vel 
alia certa diſtinitione Sacre Scripture : Cap. cum ſupr. Extr. de Sepulr. 
Sometimes1tis taken, pro Capsrmlis Ryralibus, as aforeſaid, that is, 
when in Locis minus snſignibus, viz. in Ruve Conftitutis, known by 
the name of Comvenusin Orho*s Conſtitutions: Cap. Sacyamenta, ad 
finem, wer. Conventib.. Sometimes it is taken fora ColleCtion of 
perſons, ad invicem de his que tis 1ncugbunt in Locis ad hoc aſſignatis 
traftantium ; and being taken in this ſenſe, it may be under 
ſometimes for perſons Congregated in a Metropolitan or Cathe- 
dral Church, and ſometimes for perſons congregated in a Church 
Conventual, Regular or Collegiate: andeach of theſe laſt may in 
a large ſenſe be ſaid to be a Collegiate Church, according tothe 
deſcription thereof, viz. That Eccleſia Collegiata eſt Colledt;o homi- 
um ſimu viventium;, but to ſpeak properly, that is Capirulwn, 
which is reſpeftu Eccleſie Cathedralis : That Conventus, which is re- 
ſpeftu Eccleſie Regularis : and that Collegium, which is reſpettu Eccle- 
ſie Inferioris, whi eft Colletio viventium in Communi. And ſometimes 
Capitulum is taken for a Collection of many perſons, not living in 
Common, ſed ob trattatus Communes inter ſe habendos, ad aliquem 
locum Confluentinm ;, according to which, a eonvening together of 
many Rectors, Vicars, and other Eccleſiaſtical perſons, ob rra- 


Hatus communes inter ſe habendas, etiam dicitur Capitulum (z). Panor= (;) Lindw. 
mitan underſtands it, pro Collettione ſeupro Collegio ipſorum Canonico- ubi ſupras 


rwn;, but withal ſays, it hath divers fignifications, all which he 
comprizes in this.one Veſe, 


Diſtingutt,, minuit, Locat, & Colleftio fertur, 


Dinſtinguit, when one Subject is diſtinguiſhed ſrom another in any 
Tract or Treatiſe : Minuit, when it ſtands diminntively, Capitu- 


lum, quaſi parvum Caput, as aforeſaid, underſtand it ſecundum mo- 


dum: Locat, when it is taken for the Place it ſelf where the Canons 
are met or conven'd : Collettio, and fo it is taken pro ipſo Collegio, as 
aforeſaid; Panorm. de Reſcript. Extr.c. Capitulum., Whereof there 
are three inſeparable ſigns, as one Common: Seal, one Common 
Stock or T xeaſure, andone Common Head or Rector. 


C9.) By 


os 0f Pears and Ghoptrs, 


b— 


(9:) By the Genon Law the words: Ciptaluom, Conventus, Catus, 
and Gncilian, are as it were Synonymous ; but the terms, Capitu- 
.lwn and Conventus, are frequently uſed Promiſcuouſly : But to 
ſpeak properly according to the Law, Genvenrus is faid to be Con- 
gregatio Eccleſie Regularis , and Capitulwm or a Chapter i$ ſaid to be 
{a) Gloſl. ib, Congregatio Eccleſie Seoularis (4). Theword [Chapter] taken ( as 
here )) in a proper Canon-lenſe, is a name ColleCtive, having a 
Plural fignification ; yet in reference to different things, may be ac- 
commodated as well to the Singular as the Plural. | 
(10.) A Chapter Eccleſie Cathedralis, conſiſts of perſons Eccleſi- 
aſtical, Canons and Prebendaries, whereof the Dean is chief, all 
ſubordiuate tothe Biſhop,to whom they are as Aſſiſtants in matters 
relating to. the Church, for the better ordering-and hr wy 
ereof, andfor Confirmation of ſuch Leaſes of the Tem- 
ties and Offices relating to the Biſhoprick, as the Biſhop from ' 
(6) Co. 3. par. time to time ſhall happen to make (b). It ſeems that at the Com- 
7 mon Law, by the Gift or Grant of Lands to a Deanand Chapter 
notes 2 (beinga Corporation Aggregate)the Inheritance or Fee-ſimple may 
paſs to them without the word. [ Sacceſſors, ] becauſe in Conſtru- 
(c) Hugs Ction of Law ſuch Body Politick is ſaid neyer todie(c). This muſt 
Farf.Law, be underſtood only.in referenceto their taking of the thing gran- 
'CaP» 3» ted, in their Politick, not Natural Capacity. 
(11,) One Biſhop may poſlibly have two Chapters, and that by 
Union or Conſolidation, as in the Biſhop of Warertord*'s Caſe, who 
had the Biſhoprick of .Ls/mere and the Chapter thereof united to 
that of Waterford: In which Caſe although the Chapter of Zs/more, 
only Confirmed the Grants of Lands belonging to L:/more, aud 
the Chapter of Waterford only confirmed the Grants of Lands be- 
: longing tothe 'Biſhoprick of Waterford; yet becauſe the Union 
there-was not extant, the Judges held the Confirmation in manner 
| aforeſaid to-be-goud ; but otherwiſeall the Judges held, that both 
(6). 12.7. Chapters ought to have Confirmed (4): For it feems if a Biſhop 


Dyer. 282 - hath two Chapters, both muſt Confirm his Leaſes (e). 


26. 
Sir Sim. Degg's Parl. Counſcl, par, 1.c. 10. (e) Temp. R. 2. Fitz. tit. Grant 104. Hugh's Parl. 
Lay, Cap. 5+ 
Herbert and - (12:) A'Parſfonage in the Dioceſsof HW, is annexed to a Prebend 
Munday's Caſe jnS, the Prebend makes a Leaſe for-years,: which is Confirmed by 
£76. Pale the Biſhop, and Dean and Chapter of S. It was held by the Court 
to be good, without the Confirmation ofthe Biſhop of }/, in whoſe 
Mars Rep. Dioceſs.it -is. In Eyre's Caſe it was reſolved, That Chapters are 
not of axapecity torake by Purchaſe or Gift without the Dean,, who 1s 
their Head, And-in the Caſe of Eaton-Gelledge, where a. Leaſe 
was made by the Dean and Chapter of the Colledge of Eaton, 
whereas 


Of Deans and { Chapters. 
whereas they were incorporated by tho "Nagie of the Dean and” 
Chapter of the Colledge of St. Maries of Eaton; Reſolved, that 3 4 Ma. 
the Leaſe was void for the Afſnoſmer; | Yet, wherereas the Dean Eaton-colledge. 
and Canons of Windſor were Incorporated by Act of Parliament, Caſe More 
by the Name of the Dean and Qlnabs ofthe Kings Free-Chappel —_ 

of his mo of Windſr, ant they makes a Leaſe by the Name of 

the Dean an os of the Kings Majeſtic Afrog. Cha | of the 

Caſtle of Windſor, in the County of Berks : Fl he Leaſe Paſch. 5 Elix. 
was good 3. For "although the King in the Act y er 5 calls More. ibid. 

it his Caſtle; yet whenanother ſpeaks of it, it is more apt'to'call 

it the C {tle, . ardtherefo ſuch variance ſhall not avoid the Leaſe. 

Likewiſe, whereas Chvifr-Chinth.in Oxoy is OR Þ Oo: y the 

Nameof Dean.atid Chapibt & Fn Cathedrals Chriſt; at. O:x0n : The Lord 


OC— 


andth&y tnade « Eeafe by the Nartie of *Dean'and tet Ercidſie North's Caſe. 
Cathedralis Chriſti in Academia de Oxon; and the Liberties de Aca- 29% "_ 
demiadid'extend farther than the Liberties of the Cify ; yetit was 

adjudged a nol Leaſe, becauſethe ſubſtance ,of the & yeation 

was1 | 


m the words of the Leaſe. 
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CHAP. VIlL 


Of Archdeacons, 


1, 1 bite Archilearin it, bis Office and Fuwiſiftion, * \ - 

T he ſtueral kgnd of Archdencoiries , and how 

. Whence leaf ha 
linpedit doth ; 

. In what caſe Attion lits i ainft an 


& 
. Are 
7 


; ran 


power is derived, and whether a 

Arthdeagon, for refuſing t 

biomed by the Biſhop. x 
under the notion if « Bemeice with 


Drum Nomina probibited by the Canon ro be iſſued 


ive Induttion-ta a Clerk 
not coniprized 


ow oftin an Archdtacon may have bis Viſeation ;, and what his 
«Office or Power therein ts, |; th 
. How a perſon ought to be qualified, that may be an Archdeacon : 
It is an Eccleſiaſtical Dignity. 


* 9, Cardinal Otho's Conſtitution touching the Archdeacons govern- 


ment in his Viſitations. 


10, How Archdeacons are diſtinguiſhed at the Canon Law. 


11, Conformity thereto inthe prattice of the Common Law. 
12, ACaſe at Common Law, touching a Leaſe for years of a Glebe 


made 


an Archaeacon. 


13. The ſame Caſe ſomewhat otherwiſe reported, 
14, Whether a Quare Impedit lies of an Archdeaconry, 


RCH DEACON, from | Archos ] Princeps or Chief 
and Diacenes, Deacon, that it, the firſt or chief of the 
Lewis Deacons: Sum. Hoſt. de Offic. Archid. & c. 1. de Scrut. in Ord. fac. 
- being ( according to the Canon Law ) ſuch( as hath obtained a 
Dignity in 2 Cathedral Church, to havethe Priority among the 
Deacons, and firſt in Juriſdiction next after the Biſhop ; Swn. 
deacon in Pa- Hoſt, ibid, For as of Common Right all Eccleſiaſtical matters with- 
Paul inthe Dioceſsappertain to the cognizance of the Biſhop, ſo un- - 
«Emil. Tis. der him tothe Archdeacon, excepting only ſuch thi 
are ſpecially prohibited (4). - And therefore is faid to 
with this Title, for that in many things he doth ſupply the room 
{b) Cen. 1:gj- Of the Biſhop, to whom he is in preceden 
and unto whom his ſervice chiefly relates (#). E 
it Archbiſhop or other .) hath under him an Arc 
betterdifcharge of his Cure, He hath Juriſdiftion of Common 


to others ſubſervient, 
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cightonhich may. vary according to Circutnſtances and the Cuftom 
of the place; and therefore in ſome caſes it is PuriſattHto Ordina- 
ria, in others it is Delegard, And although regnlarly ( asſuch ) 
hedoth not exerciſe any Juriſdiftion within the Charch it ſelf, yet 
it cannot bedenied, but that an Archdeaconty is art Eccleſiaſfical 
Dignity : Fran, de Aret. in Concil. 23, His Office and Jurifdi/ti- 
on by the Caron 4a is of a far larger extent; than'ls now pratti- 
cable withus, otherwiſe we ſhould not thete find him ſo frequent- 
ly ſtyled Oculws Epiſcops,. for that he is by the very Law ti:< Biſhops 
Vicar in ſeveral reſpects, and therefore may ( where the Biſhop 
bimſelf conveniently cannot ): keep the Trituntal Piſtations, of 
not oftner, than once a years ſave where emergent octaſronsdo re- 
quire it.oftner. He hath alſo under the Biſhop tht power of 'Exa- 
mination of Clerks to be Ordained, as alſo of Inſhturion and In- 
duttion ; likewiſe of Excommunication, Injunftion of Penances 
Suſpenſion, Correftion, Diſpenſations of hearing, determiming 
reconciling of Differences among the Clergy, as atfo of en- £2, from - 

quiring into, inſpecting, and reforming Abnſes and Irregularities er 
of the Clergy, with a power overthe Sub-deacons, and a charge peculiar ſenſe; 
of the Parochial Churches within the Dioceſs. In a word, ( ac- as the Lords 
cording to the practice of, and the latitude given by the Cznoz Portion. 
Law) to ſupply the ya room, and as the words of that -_ 
are, in omnebw vicem Epuſcops gerere, . jur. 1, x5, Cap. 20. 
Archidiacons. 9, IM 

(2.)The Diocefles within this Realm of England are dividedinto There are 6s. 
ſeveral Archdeaconries, they being more orlefsin a Dioceſs ac- Area 
cording to the extent thereof (c)reſpetively, and in all amount- m_ - Ed 
ing to the number of Threeſcore : And they divided again into 22. Coo.yer. ; 
Deanaries, which alſo are ſulglivided into Pariſhes, Towns, and s. cawdry's 
Hamlets. Of theſe Archdeaconries ſome are by Preſcription, ſore Caſe. 
by Lv (4), and ſome by Covenane, Which difference hath this (4) 3 #-6- 3- 
Operation in Law, Thatthe Juriſdiion of an Archdeaconry by — Arch- 
Preſcription, or de jure, is excluſive tothe Juriſdiction of the Biſhop, deacoory of 
inſomuch that a Prohibition lies for ſuch Archdeacon againſt the aichmend is iy 
Biſhop, if he intermeddle Juridically with any matters or things Preſcriptions | 
within ſuch Archdeaconries: Otherwiſe it is where the Archdes- 
Cy oniy by Conrratt or Covenant made between the Biſhop and 
the Archdeacon; for in that cafe, if the Biſhop ſo intermeddle 
within the Juriſdiction of ſuch Archdeacon,or hold Plea withiri the 
ſame, he can. have but an Action of Covenant agua the Biſhop, . 
and no Prohibition lies in that cafe (e). The Cognizance which e) Trin. 21, 


the Archdeacon hath,is of matters meerlyEctlefiaſtical, to which el _ 


end he or his Commillary may hold his Court, where, and in what '7ozes Caſe. 
places the Archdeacoy either by Preſcription or Compoſition heh m"_ 
__— U 2 rifdiftion 


be, 


k 4 


ri{diction in Spiritual Cauſes within his Archdeaconry ; and from 
/f) 24 8.8. himthe Appealis tothe Dioceſan (f). 
C. 11s (3.) An Archdeaconryſhip being only matter of Function, and 
Co. Inſt. par.4- (25 ſuppoſed) not properly Local, nor any Indenture made of it, 
Ore it hath becn ſome queſtion heretofore, whether a Quare Impedir 
doth lie of it, or nov ?-/But it-was held in the Affirmative, for that 
ns !- an Archdeacon hath Loewninchoro(g). The power of an Arch- 
Smallwood deacon was derived from the Biſhop, and- to him he is ſubordi- 
verſ. Biſhop of nate: To which purpoſe the opinion of the-Court in Hurton's 
Lichfield. Caſe upon a Quare Impedit was, That if a Suit be before an Arch- 
Leon. Rep. Jeacon, whereof by. the Statute of 23 H. 8. the Ordinary may 
licenſe the Suitto a higher Court; that the Archdeacon cannot in 
ſuch caſe balk his Ordinary, and ſend the Cauſe immediately into 
the Arches : for he hath no power to give a Court, bnt to remit 
his own Court, and to leave it to the next ; forſince his power 
was derived from the Biſhop to whom he is ſubordinate, he muſt 
-  yieldittohimot whom he receivedit; and it was faid in that Caſe, 
() Sir Tinothy that ſo it had been ruled heretofore: (+). | 
ow > Rep, (4+) 1f after the Clerk hath been preſented by the Patron, and 
99.» Admitted and Inſtituted by the Biſhop, the Archdeacon ſhall re- 
fuſe-to InduCt himinto the Benefice, an Ationupon the Caſe lieth 
(7) Paſch. 23: for the Clerk againſt the Archdeacon (5). He hath power to 
Ad judge keep 2 Court, whichis called the Court of the Archdeacor,* of his 
Godb. 23+ vid. Commiſſary;,, And this Court is to he holden where*and in what 
F.N. B.47- places the:Archdeaconcither by Preſcription or Compoſition hath Ju- 
26 H. 8. 3. bY rifdiction in Spiritual Cauſes within his Archdeaconry. And from 
Knightly: him the Appealis to the Dioceſan; 
(5.) Although by the Canon Law, if one having a Beneſice with 
Cure of, Souls accepts an Archdegconry, the Archdeaconry js 
void; yet it is conceived, that upon the Sar. of 21 H.8. 13. the 
Law 1s qualified in that point by reaſon of a Proviſothere; viz. 
. Provided that no Deanary, Archdeaconry, &c, be taken or Compre- 
hended. under the Name of a Benefice, having Cure of Souls, in any 
Article above-ſpecified , and to this Opinion did Wray and the other 
t&) Pal: 31+ Juſtices incline in UnderbiC's Caſe (k.). And indeed an Archdee- 
#nderhill and £97) by the expels Letter of that Statute, -is exempt from being 
$.vage's Caſe, COmprehended under the name of a \Benefice with 'Cure ; | for the 
Leon. Rep» wordsare, 7 hat no. Deanary, Archdeatonry, Chancellorſhip, Trea- 
ſurerſhip, Chanterſhip, or Prebend in any Cathedral or Collegiate Church, 
nor Parſonage that hatha Vicar endowed, nor Benefice perperually 
\ +.  , Mppropriate, ſhallbetaken or comprebended under the name of a Benefice 
- ()Stz:21 H8. having Cure of Souls (1); 
13. ( 6. ) By the, Eccleſiaſtical Conſtitutions and Canons of the 
Church of England, - no Archdeacon ( nor indeed any other Ec- 
cleſiaſtical 
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cleſiaſtical Judge ) may ſuffer any general Proceſs of Quorum No- 
mina to iſſue out of his Court : Except the Names of thoſe to be 
cited be firſt expreſly entred by the Regiſter or his Deputy under 
ſuch Proceſs, and both Proceſs and Names firſt ſubſcribed by ſuch 
Archdeacon,. or other Eccleſiaſtical Judge, or his Deputy, with 
his Seal theretoaſhxed. And in places where both the Biſhopand 
Archdeacon do by Preſcription or Compoſition viſit at ſeveral times 
in one and the ſame year, the Archdeacon or his Offcial, ſhall 
within one month next after the Viſitation ended that year, and 
the Preſentments received, certifie under his Hand. and Sealto 
the Biſhop or his Chancellor, the Names and Crimes of all ſuch as 
are preſented in his ſaid Viſitation, to the end tho Chahcellormay 
not Convent the ſame perſon for the ſame Crime, for which: he is 
preſented to the Archdeacon ; which courſe the Chancellor' is in 
like manner*to obſerve, in refererice tothe Archdeacon, after the 
Biſhop sViſitation ended. The which was Ordained,to prevent the 
Proſecution of the ſame party for the ſame faulr in divers Eccleſi- 
aſtical Courts (mn). And 


in cafes of remitting Cauſes fromthe In- /#) Can. 120. 


feriour Judge, the Archdeacon cannot remit the Cauſe to the 121. 


Archbiſhop; but he muſt remit ir to. us Biſhop, and heto the 
Archbiſhop,. Trim. 11 Jac. 

(7.) The Archdeacon within the JuriſdiAtion of his Archdea- 
conry may by vertue of his Office have his. Viſitation, if he ſo 
pleaſe or need ſhall require, once every year ; but of necellity he is 
to havehis Triennial Viſitation : Lindw. de Offic. Archid. c; 1. verb. 
Viſitatione g/off. But whether of Common right and by the «4 
Commune the Archdeacon may Viſit within the Juriſdiction of his 
Archdeaconry is ſome queſtion, yet reſolved by diſtinguiſhing 
whether the Viſitation be made per modwn.Scrutationss ſunplics by 
the Archdeacon; : as the Biſhops Vicar, and ſo he:may Viſit of ' 
Common Right ; but if in ſuch Enquiries. he take upon him nomine 
ſuo proprio to correct Faults, other than ſuch ſmall ones as wherein 
Cuſtome may warrant him ; in ſuch caſe it is held, thathe hath 
not power of Viſitation de jure communi : Lindy. ibid. Andin alt 
{uch things as belong to his Viſitation he hath Juriſdiction, and by 
Cuſtome over Lay-perſons as well as over the Clergy : It ſeems 
therefore he may do allſuchthings, as without the doing and dil- 
patch whereof his Juriſdiction could: not clearly @PPear 3 b. cus 
Turiſdittio ff, de Furiſd, om. Tud, and therefore whereever he may 
take cognizance of 2 matter, there he may alſo give ſentence and 
condemn ; Extr.de Cauſ.Poſſ.c propr.c.cum Super.& de Offic, Deleg c. 
ex Liter, which is ſuppoſed to hold true by Cuſtome, and ina(- 
much as the cognizance.and reformation of ſuch matters do belong 
. to the Ecceſaitical Court 3 Whence it 1s that an Archdeacon ny 
impoſe 
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impoſe a penalty on Lay-men for the not repairing their Pariſh- 
Church within his Jurifdiction; Extr. cod, c. alt, Extr, de Offic, 
Ord.c. i, & Lindw. «bs ſapr, verb, Imperitiam. Foritis ex 
cnjoyned and ordained, 7 hat Archdeacons and their Officials, 

at their Viſitation of Churches , take = —_—_ of _ Fabrich. 
ws. into ſpecial co ations ſpecially of t cel ; i caſe 
there pl Reparmn ſhall ſet rh 4 time within which ſuch 
Repar atvons ſhail iſhed, which time u lokewife to be ſer under a cey= 
145 : Lindw.de Offic. Archid. c. Archidsacomi. 

(S.) By the Canon Law a man cannot be an Archdeacon under 
the age of 25 years; Can. Nallas in propeſinen, 60 Dift. And by 
the Councit of Trem he ought tobe a Licemarein Law or Divyini- 
ty 3 Conf. Trid. 3. Ceſſio de Reform. general. Can, 12, They are cal- 
ted the Chief of the Deacons; C. 1. de Seratin.in Ord, faciend, it 
whom there is an Eccleſiaſtical Dignity inherent jure Commun : 
Ahd in ſome places they have this Dignity ſoe Officio ; for Innocen- 
tixs Obſeryes, That #n Eccleſia Parmenſi Archidiaconus nullum exey- 
cet Officrum, & mbilominus dignitarem habet : Innocent. 512 c, de mwl- 
tade Prebend, But regularly, according to the Canon Law, Arch- 
deacons as to their Dignity, Office, and Degree are to be reputed 
according tothe Law, Uſage, and Cuſtome of their own Church 
and Chapter ; Hoſtienſ. Sum. de Offic. Archid, The Archdeacon is 
Ocnlns Epiſcopi, and ipſo jure his Vicar in Viſitations, Corrections, 
and Dif) ions in matters Eccleſiaſtical within his Juriſdiction, 
he hath power of reforming the Clergy, of examining and pre- 
ſenting to the Biſhop ſuch as are to be Ordained, and of putting 
into poſieſſion ſuchas are Preſented, Inſtituted and Indutted into 
Ecchehaſtical Benefices. 

(9.) Cardinal Ortho, in his Canon de Archidiasonis, hath Or- 
dained, That all Archdeacons do prudently and faithfully viſit the 
Churches within their reſpeCtive Archdeaconries, as touching the 
Sacred Veſſels and Veſtments thereof, and generally to enquire 
into the Temporalties and Spiritualties belonging to the ſame, 
and that they endeavour to amend what they tind amifs : Alſo, 
that they grieve not the Churches with ſuperfluous charges or 
expences, but require only moderate procurations in-their Viſita 
tions; wherein they may not preſume to receive money of any 
when Crimes are to be corrected or puniſhed, nor Sentence afly 
unjuſtly, on purpoſe to extort money from them, on pain of 
double the Summ to pious uſes at the difcretion of the Biſho 
—_ other Ecclefiaſtical puniſhment, Coſts. Othonis, de Archi- * 

ms, 

(10.) The Caron Law doth diſtinguiſh of Archdeacons z the 
whole Title throughout { De Offic. 4rchidzac, | regularly ſpeaks - 

of 
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of an Archdeacon General, who hath not any Archdeaconry di- 
ſinftly limited, Sed rangquam Yicariu fungitnr vice Epiſcops Univer- 
ſaiter, and doth repreſent the Biſhop: Extra.” de Conſue. non put a- 
mw. Otherwiſe it is in him who hath a diſtin Limitation of 
his Archdeaconry, for then he hath a Jurifdiftion feparatefrom 
theBiſhop, which, where-it is by Cuſtome, maybe preſcribed - 
Ghſſ. in ver. Viſunent. 4:2. . Gmft. Orho, Conſonant to this ſeems 
thar difference which the Judges took in the Caſe between Chivey- 
zon and Trudgeon, wherein they held and agreed, That there is 2 
Juriſdiftion of one Archdeacon, and there is the Juriſdiction of 
another, which is bot zpecuhar Jurifdiftion ; for the Archd&eacon 
is an Officer who hatha Court of his own, in which he hath the 
Probat of Teſtaments drgure >: And Dodeyidge Juſtice ſaid, Thar 
heis « principal Officer belonging to rhe Biſhop, & eft quaſi Oculns Epiſ- 
cags7, but otherwiſe itis of one who hath bnt a ſpecial Juriſdicti- 
on, as the Archdeacon of Richmond hath to make Inftitutions ; 
and fo21 #. 6.23, the Dean of Pads inthat caſe hath fpecial An- 
thority in 1+" Fill. 17 Jac. B. R. Caſe Chiverton amd 
T : Roll, Rep, 

(11.) In the Caſe between Gaftrell and Fones, it wasfaid by 
Ley Chief Juſtice, That it 5s to be conſidered, what Amthorny the 
Archdeacon bath in his own nature, as ſuch, and what power he may 
have by Preſcription, or otherwiſe : The Archdeacon is a Miniſter 
ſubordinate to the Biſhop, viz. Deputy and Vicar, oran Officer 
under him; for, incaſe of Induction, the, Biſhops Warrant is 
neceſſary to impower him to give the fame; He hath alſo Judicial 

power, but it is not excluſive to the Epiſcopal Authority, but 

the Biſhop is his Superiofr : Both are Judges, but the one ſubor- 
dinate to the other, &c. And if Sentence be given in the 
Archdeacons Court , the Appeal thence ſhall not be in the 

Biſhops Court, but in the Archbiſhops : And if a man dies In- 

teſtate, having goods within the Archdeacons Juriſdiction, and 

other Goods within the Juriſdiction of the Ordinary, the Arch- 

_ (as he faid ) ſhall commir the Adminiſtration to the Arch- 

eacon. : 

(12,) The Archdeacon of #. having the Parſonage of A. ap- 
propriate to it, Lett the Land parcel of his Glebe for fifty years, 
in Ano 12 Eliz, The Biſhop of E. Patron of the Archdeaconry, 
and the Dean and Chapter confirm it ; The Archdeacon dies,ano- 
ther is Collated to the Archdeaconry. It was the Opinion of the 
Tuſtices in this Caſe, firſt, That the Confirmation by the Biſhop 
was not void, for that it was but an Aſſerſt only to the Leaſe of the 
Poſſeſſion of the Archdeaconry,and not of the Biſhop,and therefore 


not within the Statute of 1 Eliz. The ſecond Point was, ng * * 
tnis 
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this Leaſe was void by the Statute of 13 Eliz, Quare, -for not 
Reſolved, Mich. 37 & 38 Eliz. B, R, Sir Edw. Denny and Eaken- 
ſtalls Caſe, Go, par. I, ; n 

C 13.) The fame Caſe Reported by More; An Archdeacon 


. having a Parſonage Hg to his Archdeaconry before the 
e 


Statute of 13-£1;z., madea Leaſe for forty.years of the Parſonage, 
which was. Confirmed after the Statute z, adjudged the Leaſe 
and Confirmation both good, Arking/all, or Eakenſtall,, and Den- 
ny's Caſe, F yr boy - de Gn 

( 14. uare Impedit was brought by the Executors of F.S, 
for not Lens them to Preſent to the Archdeaconry of D. which 
became void-in the life of the Teſtator, and the Writ and Count 
both ſuppoſed a diſturbance ta the Teſtator in his life, /z nunc 
retardationem Executionis Teſtamenti predift. In this Caſe it was 
Reſolved, ( 1.) That a Quare Impedit did lie of an Archdeecony, 
(2.) That the Writ as brought ſhould abate, becauſe it was iz 
nunc retardationem, which cannot be of a Diſturbance in the life 
of the Teſtator. But it was agreed, that the Executors might 
have a ſpecial Action upon the Caſe for their Diſturbance, Trin, 
31Eliz.B, R, Smallyood and the Biſhop of Coventry and Marſhes 
Caſe, Cro./par. 1, | x 


- 


a%\ , 
—- 


— 


_—_— 


CHAP. IX, 
Of Procurations, Synodals, and Pentecoftals. 


1. Procuratioii, what ; whence ſo called ;, and how paid. 
2, Whether Procurations be only due ratione Vilitationis ? 
z, Procurations Anciently paid in Victualibus, and not in Money ; 
' how paid to Archdeacons in Lindwoods time, 
4. Whether Procurations may be payable by Cuſtome to Archdeacons 
ſine Viſitatione ? 
$.* Archdeacons to Viſit perſonally, if atherwiſe, than hay the Pro-, 
-  "Ettrations are payable ? F a SO 
6. Not above one Procuration to be paid; how that is tobe undey- = 
" flood. | 
A, op Number of the Viſitors Attendants by the Council of Lateran 
in reference to Procurations, 4nd how many an Archdeacon 
' * tay haveby the Canon. ES 
8. Yi dals, che threejpld ſgnificerion of that Word. 
'9. The Synodal anciently called Cathedraticum and Synodaticym : 
what the Cathedraticum was, why ſo called; the Original there- 
, andhoy it differs from Procuration. Ys | 
10, Pentecoſtal, what it is, when, by, and to whom payable ; the 
' probable Original thereof. OY 
11.5 Aremarkable Caſe relating to this Subjeft, that was Reſolved and 
* © Adjudged i» Ireland. | : 


(1,) Bu Ordinary at his Viſitation may by the Canon require his 

Synodals or Procurations, Extr. de Cen. c. Procurationes , 
that is a certain Cenſe or Tribute in money paid to the Biſhop or 
Archdeacon by the inferiour Clergy at Exfter-Viſtarion; called 
Synodale or Synodaticum, quia in Synodo'frequentius dabatur. Sothat 
theſe Procurations are no other than cettain ſumms of money which 
the Parochial Clergy do annually pay to the — or Archdea- 
con ration? Viſitationis, Anciently they were paid in proviſions 
of Victualsneceſlary for the Viſitor and his Attendants, now con- 
verted into money” inſtead thereof : So that this Procw#ario is by 


Vallenſis, aptly defined, Neceſ[aiorwn ſumptivom Exhibitio, que; Vallenſ. Pare- 


ratione Viſttationis,” debetur ab Eccleſia vel 
— & onus Viſitands, ſroe is fit 


7 


conus, froe Decanus, ſrue Legatus ſiunmi Pontificis,, An. 1290, 2M. 
quod die Mercurii in Feſto Sant. Lucz Evang.- Dominus Epiſcopus ce- 
pit Procurationem 1n- Cibis & Potibus apud Bordeſly, & pernoftavir 
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ibi- 
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onaſterio'ti cui ex officio tis, de Cenſih. 
piſcopus, ſroe Archiad:ia- $ 3+ 


68 Of Procurations, Synodak, 
(a) Giff. fo. tbidem (4). Whencethe word Procuration is ſuppoſed to have its 
226, b. vid. gerivation, even from the duty incumbent on the Viſited in Pro. 
Nome. Lex, curing of neceſſary Accommodations for the Viſitor and his Atten- 
wer. Froewrate Jants as aforeſaid ; which ſeems the more probable by what Dua- 

renus ſays, Hoc autem munus ideo Procuratio vocatur, quia Eccleſie 
Epiſcopum Procurant, id eſt, Curant, alunt, ac twentur. 

(2.) It hath at times been ſmartly controverted, Whether Pro. 
curations be due only ratione V:ſitationis, or whether the payment 
thereof may legally be enforced without the Act of Yiſirwg, and 
not excluſively to Archdeacons in the years of Epiſcopal Viſitations ? 
For if ſo, then the foreſaid deſcription which Yallenſes makes there- 
of, is not adequate enough to the nature of the thing ; of which 
opinion grounded on ſolid Arguments, is the Learned Author of 

(6) Stephens the Hiſtorical Diſcourſe on this Subject (b). hat 

de Procuat. (3.) Anciently (as aforeſaid) theſe Viſitation-Procurations,or 

Edi. 1561 Exhibitio neceſſartorum —_ as Vallenſis calls it, was no other 
than Viftuals: For by the Council of Lateran ( not the great Ge- 
neral Council under /c.3.) but that under Alex.3. above thirty 

Extr. de Ctnib* years before, about Av. 1180, Yiſiors are ſodirectedto,progeedin 

Gum Apoftoliss the execution of their YViſitations, as that Swnptuoſas Ender n0n que- 
rant, ſed cum pratiarum Attione gn quod honeſte & comperenter 
ils furrit miniſtratums, That thele Procurationy were originally 

id in Vitualibus, appears by ſeveral Conſtitutions of the Canon 

w, Extr. de Cenſtb. c. cum Apoſtolus, & de Cenſib. c, Romana, 5. 
Procyrationes, Conſuttudo tamen ( ſays Lindwoods Gloſs) operatur 
in pluribus locis, ut Procuratio hujuſmod: ſuraatar in pecunia,, que Con- 
Juttudo bene poteſt procedere, ut ſumarur & Volentibus ſic in pecunia Sol- 
were, non autem 4 Nolentibus. Extr, Benedift, 12, &c, Fekcis, C& gl, 
Lindw. »b: ſupr. But that was only where the Cuſtome preyail- 
ed, the Canon anciently being peremptary to the contrary ;, forin 
the Sexr. there is a Conſtitution made by Innoc, 4. ( who became 
Pope 4. 1243.) and afterwards rartified by a General Councilat 
Lions under Greg. 10..about An. 1273, forbidding (ſub pena Male- 
diflions eterne) the taking of money in lieu of Procurations ( vel 
a Volentibus fic ſolvere ) C.1, $. Procurationes, &Cc. exigit. cod, in 
ſexto, & ibi Gloſf. in caſu., and the ordinary penalty praCticed in 
this caſe againſt Yiſeorsof any rank inferiour to Patriarchs, Arch- 
biſhops, or Biſhops, that ſhould preſume to receive Procarations 
otherwiſe than in YVilyalibus, was ſuſpenſion ab officio & beneficis. 
And this way of paying Procurations ex a#r5que, continued till the 
time of Boniface, who ſucceeding in the Papacy about twenty 
two years after Gregory, made a Conſtitution about the year 1295. 
That it ſhould be Iawfultoany Viſitor ( Yolentibus Fiſiearis, not 
otherwiſe ) vice/itualinm to recieve, not to cxatt, — 

wards 
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wards the defraying of their YV:ſration-Charge, Gleſſ. in wer. diſpen- 
dia, c. Felicu, ted, in ſjexto: Which by Benedit, 12. in the ſecond 
year of his Popedom, about 1337. was by a Canon or Conſtituti- 
on limited toa certain ſumm, according to the quality of the Y*- 
ſior, and the condition of the Yiſmed, which may take place, 
where it is not otherwiſe limited by Cuſtome; the Procurations of 
Archdeacons being in Lindwood”s time, as he informs us, (which 
was in Henry the Fifths Reign, above two hundred years ſince ) 
the ſumm of ſeven ſhillings ſix pence, according to the number of 
his Attendantss viz. twelve pence to each man, and eighteen 
penice to the Archdeacon himſelf, which ( comparing the value 
of Money Then with the times Now ) was cenſiderable. 
(4.,) [The Queſtion is not, whether Procarations are due Ratione 
Viſtarionts , but whether they are only due Ratione Viſitation, and 
not otherwiſe ? It is ſuppoſed that they are and may be due other- 


wiſe than Ratione Viſuarzoms, and that therefore Archdeacons may p;q, niþ. piſc. 
receive Procurations in the Lord Biſhop's Triennials, and yet Viſit of Procurations, 
not ; for Cuſtome ſeems to lay a juſt claim to this Eccleſiaſtical p» 25 25- 


payment of Procurations ſine Yiſsrarione, where the Cuſtome is 
Rationabils & Legitime preſcripta, Time was, when Archdea- 
cons had jus Viſitands quoliber anno, and ſo accordingly did Viſit, & 
ea ratione received Procurations, Lindw. de Offic. Archid. c.1, gl. in 
ver Viſeation. & Extr. de Offic , Archid. c. Mandamus, gl. in ver ſepi- 
w Viſnare., And ſometimes they Viſit not, as in the Epiſcopal 


Triennials, yet by the Cuſtome do and may receive their Procxrati- p, «bi ſupr. &c 


ons ;, underſtand this only of ſome, not all Archdeacons. 

(5.) The Canoniſts define Procuration to be an Exhibition ſwnp- 
tum Neceſſariorum paid to the Prelates, qui Diaceſes peragrando 
Eccleſias ſubjetas Viſnant. And it is a Rule in the Canon 
Law, Quod nulla eſt adverſus Procurationempreſeriptio, Inſt. Tu. Can. 
L.2, deCenſib. And by the ſame Law the Archdeacon is to go per- 
ſonally to the place that is to be Viſited, and ought not for that 
purpoſe to ſend another ; which if he doth not ſo do, heis not to 
receive indenariss the Procurations due ratione Viſtations, Extr. de 
Ceyſ.c. Precurationes, Notwithſtanding the perſon whom he Com- 
miſſionates for that purpoſe Nomne ſuo, ſhall receive the Procura- 


tons for himſelf and his Attendants in Viftualibus, Ay. ad hoc de (*) _ 


* 


(6.) The” 
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(6.,) The Ordinary may not receive above one Procuration,that 
is, he-may not of the ſame Church exact one Procuration from the 
Rector, another from the Vicar ; if he hath the Procuration 
Vittualibus of the Rector, he ought to receive nothing of the Vi- 
car, nececontra; for one Procuration of one Church for one day 
is held ſufficient: di#, c. Felicis, de Cenſib, Nordothe Canons al- 
low. above one Procuration, in caſe there be more Churches than 
one V:ſitedin one and the ſame day; the Reaſon whereof in Law, 
becauſe the Yiſnation is the Principal, the Procuration is but the Ac- 
ceſſory, and the Viſitation only of one day ought not to have the 
Procurations of more, nor ought the Acceſſory to exceed the Prin- 
cipal, Lindw. ibid, deCenſib; c, quanros, & gl. ib, ver Cananes, Nor 
ought there to- be paid above one Procuration for the Mothezr- 
Church and the Chappel thereto belonging, when they are Viſited, 
Can, ibid. ver, una Eccleſia, Yet there are Canoriſts of very good 
Authority, as Andreas and others, who holding the contrary,do 
poſitively aſſert, That every Chappel dependent ( if Peopled and 
of ability) ſhall pay its own proper Procuration at times of the Or- 
dinary Y:ſtation, for that the Biſhopisto have a reſpect to every 
individual Member of his Dioceſs. It is thereſore diſtinguiſhed 
and confeſſed, that this is true, when the Chappel dependent hath 
a Curate proper of its own, and diitinct from, or other than the 
Curate of the Mother-Church : But otherwiſe when the Rector 
of the Superiour Churchzis Curate of both;and only doth exerciſe 
the Cure in the ſaid Chappel by a Vicar not Perpetual, but Tem- 
poral and removeable ad Libirum, Gl.in d.ver una Eccleſia, Lind- 
woed on this occaſion puts the Queſtion , Whether in caſe the 
Church be of one Dioceſs, and the Chappel thereto annexed or 
united, or dependent thereon, of another ; whether in that caſe 
there ſhall at the Y3ſiarion be but one Procuration paid for both ? 
He reſolves it thus, viz, That if the Ordinary of the place where 
the ſaid Chappel ſtands, hath formerly had there his Viſitation, 
and Procuration, ratione Viſitationis ejuſdem; then and in that caſe 
the power of Y:ſing the ſame, nor by conſequence the Procura- 
tion due 74tione Yiſttations, is not taken away trom that Ordinary 
by ſuch union or dependency, Glofſ. ibid. in wer, Eccleſia, 

(7.) By the aforeſaid Council of Lateran all Viſitors were limited 
to a certain number of Viſitation-Attendants, according to their 
ſeveral qualities, as Archbiſhops to the number of forty or fifty 
men with their Horſes ; the Biſhop to twenty or thirty Cardinals 
to twenty five (though they could not digeſt ſuch an undervalua- 
tion) Archdeacons to hve or ſeven z Deans ( that is, Archipreſ- 
= Rurales, as the Glof expounds it ) to Two only : Gl. in ver. 

ecani, Extr, eod, 6, cum Apoſtolus, Extr, Com. de Cenſib, c. vas Elefti- 
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onis, And thetruthis, the Archdeacon (according to the Canon) 
may.not have in his Ordinary Viſitation above the number of ſever 
perſons; if he exceed that number, there is not any PreCurartior! 
due for the Supernumeraries, Lind. de Cenſ. & Procurar,c, 1, vey. 
excedant, > glo.ubid. & gl. in ver, Viſtationts, C& gl. ib, in ver, De- 
bitam. 

(8.,) Theword Synodale ſeems to have Three ſignifications, as 
(1.) It ſeems to ſignifie Conventuror a Meeting, inthe ſame ſenſe 
with Synodas, as being taken for the Meeting or Synod it ſelf,, and 
ſo uſed by Grezory 3. in his Epiſtle to the Biſhops of the Provinces 
of Baiory and Almany, Catholica Santtorum Patrum Authoritas jubet, 
ut bis in anno pro ſalme populs Chriſtian ſeu exhortatione adoptions filia- 
rm SYNODA LI A debent celebrari, &c, This Epiſtle you 
have cited by Cardinal Baronins, in the Eighth Tome of his Annals 
about the year 738. (2.) It ſeems to ſignife the As done at a 
Synod; as well as the Synod it ſelf; andin this ſenſe you have itin 
the Tripartite Hiſtory, where mention is made of a Synod of Biſhops ajp. Tripare: 
aſſembled at Antioch out of divers Provinces, who ſent the Empe- 1. 7. fo. 452. 
rour Jovinian a Copy of the Nicene Creed, Huxc Libellun (mean- 
ing the ſaid Geed ) in colleftione Synodalium Sabint conſcriptum inve- 
nimus, In which place Synodatia ſeems to import the ACts of that Ibid. fo. 392. 
Synod collected by that Sabinus. (3.) It hgnifes a Cenſe or Tri- 
bute in money paid to the Biſhop, or toſome other for his uſe by 
the Inferiour Clergy. The forementionedAuthor of the Hiſto- 
rical Diſcourſe of Procurations,' &c. acquaints us, That in the pg, ,g, 
ſecond part of the Appendix to the third General Council of La- 
zteran there isan Epiſtle of Pope Alex. 3. to certain Archdeacons 
and Deans, reproving them for extorting of moneys from the 
Clergy ſub diverſis nominibus, ina fraudulent Eind of way , Et hu- 
juſmodi exattionem ( ſaith that Epiſtle) ut eam liberius videamins 
exigere, quandoque Conſuerudinem Epiſcopalem, quandoque SY N O- 
D ALIA, quandogque Denarids Paſchales appellantes, And in this 
ſenſe is the word Synodale here uſed and taken, which the Archdea- 
con claims not ſo much Fure Communi Eccleſiotico, as by Compoſi- 
tion with, or Preſcription from the Biſhop. 

(9.) This Synodal or Synodical duty was anciently known by two 
other Names which now are grown obſolete, the one Cathedrart- 
cum, probably from the original Cauſe thereof, being ob honorem 
Cathedre Epiſcopalis : the other Synodaticum, from the time of pay- 
ment, both uſed promiſcuoully. The former of theſe, viz. the 
Cathedraticum was a Cenſe of two ſhillings paid by the inferiour 
Clergy tothe Biſhop, as appears by the Acts of certain Councils of 
Bracar and Toleds, as alio by the Conſtitutions and Reſcripts of 
Popes, 1llud te volumus modis omnibus euſtodire, ne quis Epiſcopornm Si- 

ciliz 
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ciliz de Parochiis ad ſe pertinentibus, nomine CATHE DR AT ICT, 
amplins quam Duos Solidos preſumat accipere, 10. q. 3.0, tllud, G&c, 
uit, tbi, &c. So Honorins 3. expreſleth Two ſhillings nomine 
Cathedratici, Extr. de Offic. Tud, Orain, c, conquerent. C gl. ibid, in 
ver. Duos ſolidos; which is a Penſion paid to the Bilhop 4 qualiber Ec- 
cleſia ſecundum Loci conſurrudinem\, as Panormitan, upon that Text, 
Abb.c. conquerent. de Offic. Fud. Ord. The reaſon of this payment 
was ( according to Hoſtienſis ) in argunentum ſubjettionis, & ob ho- 
norem Cathedre, Hoſtienſ, in Sum, de Cenſib, ex quibus ver. Cathedra- 
ticum autem, And the Council of Bracar ; Placuit ut nullus Epiſ- 
Coporum per ſuas Diaceſes ambulans, preter honorem Cathedre ſue, id 
eſt, Duos Solidos, aliud aliquid per Eccleſias tollat : cited in the De- 
Cree, 10. q. 3. Cc. placuit, Note, that the Gſtercians by vertue of 
their Order were priviledged from being preſent at the Synodical 
Meetings aſſembled by the Biſhop within his Dioceſs, and from 
the payments of thoſe Synodals, Glofſ. iz ver. Epiſcopus, c. Epiſce- 
pus non debet, Diſt. 18, Extr. de Majoris & Obed. c. 9, Quod ſupr. & 
gl. ib.inwer. Dioceſana. This Cathedratick fayment began, when 
the Revenues of the Church firſt came to be divided and alotted to 
ſeveral Miniſteries ; then it was that this payment was firſt made to 
the Biſhop by the Beneficed Clergy within his Dioceſs, Duaren. ut 
ſupr. & 1. 2.C. 1. fo. 53. Itis probable that this diviſion of the 
Church Revenues was not far diſtant in time from the firſt or origj- 
nal diſtinguiſhment of Parochial Bounds, upon which affair Pope 
Enariſtus, otherwiſe called Anacletus Grecus, did firſt enter about 
theyear 110. Yolateran, l, 22, Anaſt, Biblioth, & Baron, Annal, ad 
An. 112, 14.4, 5,6. and was afterwards carried on by Pope Die- 
nyſaus, abont the year 260. Baron, Annal, ad An. 260, nu. 17, Pa- 
rochial Diſtribution in England was by Theedorus Archbiſhopof 
Canterbury, about the year 668. Spelm. Concil, 152 : But Speed ſaith, 
by Honorius the fifth Archbiſhop alſo of Canterbury, about the year 
636, It may not hence be inferr'd, that this Cathedraticum or Sy- 
nedal was only paid ratione Synods z for it was ſometimes, and very 
anciently paid alſo at Viſiations, as appears by the ſeventh Coun- 
cilat Toleds, mentioned in the Decree, 10, q. 3.c. inter cetera, & 
caſus ibi, where there is a Canon againſt the exatting of more than 
Two ſhillings only pro Cathedratico in Epiſcopal Piſs ations, This 
Cenſe or payment, though it be Ons Eccleſiaſticum, yet it is not 
Onus innovatum, but Onus Ordinariam, and by impoſition of Law; 
as appears by the Provincial Conſtitutions, Solutio Cathedratici, Sy- 
nodatici, & Procurationum, ratione Viſuationis, & alia hujuſmodi, 
de quibus non dubitatur quin ſunt Onera Ordinaria, ſuum capuunt effe- 
tum ab impoſitione Legis, Lindw. de Offic. Vic, c, quoniam, gl. in ver. 
Onera Eccleſiaſtica, Yet Procurations differ from the other in this, 
that 
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that Procurarions are only P enſions, but the other are properly Cen- 
ſus. The Synody or Synedal is by the Star. of 34 H. 8. reckoned 


as a Church-due, for recovery whereof proviſion is made by that x«#all in Pen- 
At; and good reaſon, for the ſaid Spnady or Synedal, is a Penſion fions, &c. 


certain and valued in the King's Books. 


C 10. ) The aforeſaid Ingenious Author of the Hiſtorical Diſ- _ Hiſt. a. 
ocurati- 


courſe touching Procurations, &c, after his deep ſearch into Antiqui- 


ty, doth conjecturally conceive, that the Pentecoſtal, otherwiſe Olts, P« 99+ 


called Whirſonfarthings, is nothing elſe but the Annual Commemo- 
ration, continuation or repetition of an Ancient payment or pen- 
ſion, iſſuing out of the Oblations brought by the people long ſince, 
ſpecially at the time of the Foundation or Dedication of their ſe- 
yeral Churches, or at ſome other Solemnity, viz. the moiety or 
Third part of the Oblations then made. The fame being re- 
ſerved by the Biſhop, and by a ContraCt ( ſex quaſi Contrattu ) be- 
tween him and the Founder of ſuch Church, or Prieſt aſſigned to 
attend the ſame, ſettled in and upon the Epiſcopal See, and paya- 
ble yearly at or about the Feaſt of Pentecoſt, Theſe Pemecoſtalia 
were not ( as ſome conceive ) the Peter-pence here anciently paid, 
for they were uſually paid either at the Feaſt of St. Perer and Paw, 
or on Lammas day ; but theſe Pentecoſtals ſeem to be paid upon 
or about the time that doth chiefly denominate the ſame, viz. at 
the Feaſt of Pentecoſt; and in the nature thereof ſeem to have re- 
ference toan Oblation frequently made by the Chriſtians in the El- 
der times of the Church, and to have ſome tendency to that Lobe- 
ral Devotion which was then as frequent, as Sacriledge is now. In 
Leg. 18. Guilielm. Cangqueſtor, De Denariis S. Petri, ſeu Vettigati 
Romano, viz. Liber homo qui habuerit Averia Campeſtria 30 denaris 
eftimanda, dabit Denarium F. Petri. Pro 4 denariis. quos donaverit 
Dominug, quieti erunt Bordarii ejus, & ejus Boner, C tjus Serwien- 
res, Burgenſis, qu de propriis Carallirhabet id quod dimidia Marca 
eſtimandum eſt, det Denarium S. Petri. Qui in Lege Danorum eſt 
Liber homo, & habet Averia Campeſtria, que dimidia Marca i# ay- 
gento eftimantur, debet © dare Denarium S. Petro. Etper Denarium 
quem donaverit Dominus, erunt quiets 15 qus reſident in ſuo Dominico. 
Vid. Seldeni ad Eadmerum Notre & Spicelegium, p. 179. Leg. 18, 
By this Law of William the Conguerouy it appears, that the Perer- 
pence had no affinity with the Pentecoſtals, In Ancient times when 
the Biſhop did viſit Eccleſ#atim, his uſage was to celebrate the Maſs 
in the Church which he vifited, which indeed was every Pariſh 
within his Dioceſs, and that by his Epiſcopal Authority;the whole 


Dioceſs inreſpett of the Biſhop being by the Law but Parechia ſua, gre, peclet. 


10, q. 3.6. Quia, &- Duarenus, paſſm. as,the whole Provice is ſaid p»jt. p. 28. 
to be in reſpect of the Lord Archbiſhopof Ganterbury. At this & 64 


Maſs 


Procurations, Synodals, 


— 


_—_— 


Maſs the people uſed to make their Offering to the Biſhop, and one 
of the cauſes or reaſons, why or wherefore the People in Ancient 
times were obliged to bring their Oblations to the Church, was 
propter Conſuetudinem, and that certss Feſtivitatibus, among which the 
Feaſt of Pentecoſt was and is a molt ſpecial one ; at which Feaſt 
there was in many places here in England an Oblation, Anciently 
made by inferiour Churches and Pariſhes to the principal Mother- 
Church, and whence probably the word Pentecoſtalia had its origi- 
nal denomination. Theſe Offerings by the Canon Law were and 
are only due to the Clergy, and interdicted to the Laity, ſub di- 
feriftione Anathematis, 10. q. 1.C. QuiaSacerdotes, & c. Santt, Pa- 
trum, ibs, In ſome places the Deans and Prebendaries of Cathe- 


MIR. 1. Diſ- dral Churches havethem} Ir is ſaid, That in the Cathedral Church 
coſe of Pro» of —_— there is a greater and a leſs, diſtinguiſhed and known 
e 


curat, P. 116, by this di 


Thid. 


rence of Major & Minor pars Altaris, And in ſome 
Dioceſſes they are ſettled npon the Biſhopand Archdeacon, and 
made part of their Revenue, for which the King hath Tenths and 
Subſidies. The Cathedral or the Mother-Church of Worceſter was 
Anciently, and before the diſſolution, a Priory, and among other 
Revenues had theſe Pentecoftalia or Whitſonfarthings yearly paid, 
Jub nomine Oblationum or Spiritual Profits rempore Pentecoſtes : Aﬀter 
the Diſſolution, when King #.8. about the three and thirtieth 
year of his Reign new-founded and re-endow'd the ſaid Church, 
he reſtored theſe Pentecoſtalia ( after he had held them about a 
yearin his own hand) to the ſaid Church,'which (as it is reported) 
the Dean and Prebendaries thereof receive at this day, and asap- 
pears by the Letters Patent : 


Henricus Oftavus, &c. Sciatis quod Nos de gratia noſtra ſpecials, 
ac ex certa ſcientia, ac mero motu noſtris dedimus  concedimus, ac pev 
preſentes damus + concedimus Decano & Capitulo Eccleſie Cathedralis 
Chriſti > beate Mariz Virginis Wigorn, omnes las Oblationes & 
Obventiones, ſive Spiritualia proficua vulgariter vocat, Whitſon-far- 
things annmatim collefF, ſive recepta de diverſis Villatis in Comitat,, nos 
ftris Wigorn. Warwic. & Heref. infra Archidiaconatum Wigorn, 
& tempore Pentecolt. oblata ditto nuper Prioratui beate Mariz Wi- 
gorn. modo arfſolut. dudum ſpettan, & pertinen, &c. Ex Archis De- 
cani & Capit, Wigorn. | 


But in Gloceſter, it ſeems, it is otherwiſe ;, for there the Biſhopand 
the Archdeacon only receive them ; nor can the Dean and Pre- 
bendaries, that now are of the Cathedral, make any juſt claim to 
them. For before the Suppreſſion theſe Pentecoſtals were ( inter 
alia) valued to the Archdeacon in the Kings Books, as part of the 
Revenue 


and Pentecoſlals. 


Revenue of the Archdeaconry. And as for Procurations afore- 


ſaid, although they ars ( as Dr. Coſen ſays ) ratione Viſitationis ple- Dr. Coſen. 
rumque preſtande, yet not ſolummods ſo ; and thence it is held, Polit. Ecclef, 
that they are in ſome _ payable to the Archdeacon jure Con- 446% tab. 8. 


ſurtudinario, even int 

the Archdeacons part. | 
(11;) To this purpoſe Remarkable is that Caſe of Proxies,which 

Sir Fobn Davis, the Kings Attorney General in /reland, reports to 


Biſhops Triennalyear, ſme Viſnatione, on 


have been there Reſolved and Adjudged. The Caſe was this, Trio. 2 Jac. 
The Biſhopof Ah, before the diflolution of Monaſteries, had a #* *bt Excbe- 


Proxyof fifteen ſhillings four pence payable yearly out of the Com- 


quer of _—_ 
mandry of Xells in the County of Merb, parcel of the Polleſſions 2971s $2.9 * 


of the Hoſpital of St. Fobn of Jeruſalem in Ireland; and one other Dr. of Low, 


Proxy of twenty ſhillings payable yearly out of the Impropriate 
Rectory of Trever inthe fame County, parcel of the polleſſions of 
the Abbey of Thomaſcourt in the County of Dublin, Inthe thirty 
third year of King #.8. the ſaid Hoſpital and Abbey were ſuppreſ- 
ſed and diſlolved, and all the poſſeſſions of both the faid Houſes 
were veſted in the actual poſleftion of the Crown by Act of Parlia- 
ment: But in the ſaid ACt there is an Expreſs, Saving the Proxies 
to all Biſhops and their Succeſſors. Afterwards the Biſhop of 
Meth and his Clergy ( for that Biſhoprick hath not any Dean and 
Chapter ) by Deed Inrolled, Dated 16 Aferch 36 H. 8. granted 
the ſaid Proxies ( inter alia) to King H.8. his Heirs and Succef- 
ſors; the King being. at the time of the: Grant, and after, inthe 
attual poſſeſſion of rhe faid Commandry and 'ReCtory, .out of 
which:the ſaid Poxzes were payable. Afterwards Queen Elizabeth, 
by her Letters Patent dated Primo Novent. in the thirty third year 
of her Reign, demiſed the faid Commandry and ReCtory to Dr. 
Forth. » And now whether he ſhall be charged with theſe Proxies, 
and the Arrearages thereof; after the commencement of the Leaſe, 
was the Queſtion ; And it was Adjudged, that he ſhould be c 
therewith. In the Argument of this Caſe there were Threeipoints 
moved anddebated ; (1.) Whether. the Proxies were wholly ex- 
tinCt by the ſuppreſſion and diſſolution of the ſaid Religious houſes, 
notwithſtanding the ſaid Seving in the Act of Difſobeion? (1.)Whe- 
ther the Biſhop could grant the Proxies to the King ? (3..)) Whe- 
ther the Proxzesin the hands of. the King were extinct by the Uni- 
ty of Poſſeſſion ? For the Firſt point,it was Objected by Sir Ambroſe 
Forth's Counſel, That the Proxies wereextinct by the ſuppreſlion 
and diſſolution of the Religious houſes: For that the /3ſirarion of 
the Religions houſes were the ſole cauſe of the payment of the 
Proxies, Et ceſſante cauſa ceſſat effews.For the Religious houſes being 
gone and diſperſed,they ſhall not be - —_—_— ſubject to// on 
an 


Davis Rep. 


Of Procurgtions, Synadahs, 


and then when.the Viſitation doth ceaſe, the Proxues, being; only 
Exhibition given tothe Viſitor for bis Travelling churges, {ball ceaſe - 
alſo; For Procuratio (as the Canoniffs define it ) eft Exbibitio ſump- 
tuum- neceſſariorum fatta Prelats, qui Diaceſes peregrando Eccleſos | 
fubjeftas Viſtant. Yet it was agreed, That the Y:iſratioy dothnot 
ceaſe immediately upon the Surrender, arbythe Act'of Parka- 
ment, which gives the Religious houſes and their /Poſſeſſions to 
the Crown; for by that their Co tionsarenotdiſlalved : as 
washeld in the Caſe of the Dean an nv we of [Norwich, Co.par, 
3.15. Aſ.p.8. 32 H.8. Br. Corporations 73, - — 
ous perſons were diſperſed and had relinquiſhed their Habit, Rule, 
and Ordey, for which they were Viſitable, then their Corporation 
was utterly diſſolved, and thereupon the Y:ſtarzon ceaſes: - And 
in this caſe they reſembled a Proxie due for Yiſitarion toanAnnui- 
ty for Counſelor ſme other Service tobedone : if the Counſel or the 
Service-be withdrawn, the Annuity determines. So if a Rent- 
charge be granted for a Way, ſtop the Way,and the Rent-charge 
ſhall beſtopr alſo, 9 Ed. 4. 19. 15 Ed.4q.2.21.E4.3.7. Sowhere 
a Coronze is granted for certain Serviceto.be done, the omiſſion of 
The Service determines the Corodie, 20;Edfo, wt. It was allo faid, 
T hat the duty is not Annual: but Contingent, and p2 able only 
vpon every /:ſtation. And for the | Saving ) they ſaid, it-wasa 
Flaztering Saving, Which could not preſerve the Proxies in being, 
whick the Law badexti iſhed ; as wasbeld 14 Ehz. Dyer 313. 
That the tetures of the-Qvi or Chantry-Lands held of the Snb- 
ets areextindt by the Act of 1.4.6, notwithſtanding the Savi 
n the: ſaid Act, propter abſurditatem : So the Proxies in this 
ſhatl be extinct proper abſurditatem. For as it isabfurd, that the 
Kingſhould be ſubject to Attendance 1n reſpect of a Tenure : ſo 
tis abſurd; that the King ſhauld be ſubjet to-YIſnrarion, or to any 
(duty in| reſpect ' thereof. Of, the: ſame nature there /are many 
Savings put ini#/aſinghani's Caſe, Phew. Com. 563. which are there 
called-Flatrering Savings, "As to theSecond point it: was objected, 
That the.Biſhop could uot grant theſe Proxies to the King for two 
Reaſons z-the one drawn from the perſon of the King, the other 
- from the-perſon-of\the Biſhop: (1,53-For the King, Admit thathe 
-were Cajable of ſucha Spirituat Office, . as to be 2 #i{itor of: Re- 
- igious perfons,! yet he-ſhall not have Proxves,' by reaſon of the in- 
conveniencyand {ndectncy, andalſorfor the Impoſſibilitythereoſ; For 
It is neither Corverent nor Decent, that the poor Religious perſons 
ihould bear the Charges of the King ; {And-it is alſo /mpoſſible,, for 
-by the Ceronlaw, Procuratio exhibenda eſt ſecundum qualitatem perſe- 
ae Viſnants;, and! the Majeſty of. the-perſon of the King, and the 
. Erandureof his'Train.is ſuch,that by preſumption of Law: no pri- 
| vate 
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vate perſon can bear his neceſſary charges, or make him entertain- 
ment anſwerable to the quality of hisperſon. (2.) For the Bi- 
ſhop, Although he may grant his Temporal poſſeſſions with the 
Aſſcat of his peer or Clergy, yet thoſe duties which he hath by 
the prerogative of his Epiſcopal Chair, orasincident to hisSpiritu- 
alFun(tion, he may not gragt, Andthey bythe Rule of the Canon 
Law are of Three forts, viz. (1.,) Subſedium Cathedrarium, which 
' isaduty of Prerogative and Superiority. (2.) Quarta Epſeopalss, 
which was given to him for Reparation of Charches. (3:) Pro- 
curationes, for his Viſitation, as aforeſaid, which isa perquiſitsor 

rofit of his Spiritual Juriſdiction. As tothe Third point, they 
aid, Thatal ough a Proxie is a Perſonal thing, le only in 
reſpeCt of perſons Y:ſtable, yet admit that theſe Proxies arebecome 
Real, and. that the Commandry and- Reftory are charged with 
theſe Proxies, then the unity of poſſeſſion doth extinguiſh themin 
the hands of the King, as a Seignory, Rent-charge, Common, 
and the like, are extinguiſhed by the purchaſe of the Terre-tenaut, 
if he hath the like Eſtate in- the Land, and in the thing which 
charged the Land.. And to this purpoſe was cited the Caſe of 
2 H. 4.19.4, where a Prior had an Annuity out of a Parſonage 
by Preſcription ; the Parionage is after appropriate tothe Priory, 
the Annuity is extinguiſhed for ever. But on the other ſide, it 
was anſwered by the Kings Council, and Reſolved by the Court, 
The the faid Proxies were not extinguiſhed by the diſſolution of 
the faid Religious Houſes, but were: well preſerved and faved 
to the Biſhop; and the Biſhop had well ed thenr to the 
King, and the unity of poſſeſſion inthe hands of the King made 
but a Suſpenſion and no Extinguiſhment of the faid Proxies. 

1,), Asto theFirſt point, it was firſt obſerved, that theſe Prox:es 

d not- their original in the vqrp Church ; for St. Paul,' in 
viſitirig all the Churches which he had planted in Aſia and. j 
demanded not any Proxzes, but laboured with his own hands for 
his ſubſiſtence, leſt he ſhould be -burthenſome to. the Churches. 
Yet long after this,. the Cazon Law, which declares that Proxies 
aredue to Biſhops in their Y:/#ations, ſays. that it is agreeable to 
the.dodtrine of St. Paul, Ur 4 quibus fpiritualia recipimus, eiſdem 
Tempyoralia communicemus, Inſtit.Jur.Can.l.2.c de Cenſth, It was alſo 
obſerved, that that which we call Proxzeor Procuracy, . is called by 
the Canoniſts, Procurario,for that upon every Viſitation the perſons 
ONO eter nc neceſſary Proviſions for the Viſitors; which Pro- 
viſions at firſt were made-in Victualswiz.in Eſculentss.& Porulentis, 


Brinam rubentibus buccis pradicant ; But, afterwards, . when the 
poinpandexceſs of Yjarc required ſuch proviſions 2omete grie 
| | 2 Vous 
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vous andintolerable to the Churchesand Religious Houſes, then 


every Church and ſuch Houſe was reaſonably T axed, and for that 


every Proxie was reduced toa certain ſumm of money, payable 
yearly, inthe nature of a Penſion tothe Ordinary, who had power 
of Viſitation de mero Zure, asis ſaid 10 Eliz, Dyer273,b. After 
the Procaration of Victuals was reduced to a certain ſumm, the 
Churches and Religious houſes paid it to the Ordinary yearly,albeit 
he made not any Y+ſiration : And ſo the Rule of Ceſſante cauſa ceſſar 
effeftus doth not hold in this caſe. Theſe certain ſumms of noney 
hich come in lieu of Prox:es, and retain thename of Proxies, are 
y ancient Compoſition made parcel of the certain and ſettled Re- 
venwes of the Biſhop, doremain for ever, and are not ſubject to 
extinguiſhment. And at this day the King himſelf pays and al 
lows Proxies out- of ali the Impropriations which he hath in his 
poſſeſhon ; for which reaſon in every Leaſe made by the King of a 
Rettory Impropriate, there is a Covenant 6n the Lellee's part, 
that he ſhall bear and pay all Proxies, Synodals, Penſions, &c. And 
as for the [ Saving ] in the Aftof 33 H.8.cap. 5. it is not an idle 
or Flattering Saving,” but real'and effeCtual; for it was agreed be- 
fore, that theſe Proxies were in being at the time of making the 
Act, and are not extinguiſhed by the Surrender of the Religious 
houſes; for their Corporations are not diſſolved till the Religious 
perſons have relinquiſhed their houſes and aredifperſed. And 
{uch things as werein being at the time of making the ACt, ma 
well be preſervedand'faved by the Act 3 albeit the things which 
were extinct before, cannot be revived by a Saving, without ex- 
preſs words of Grant and Reſtitution. As to the Second point, 
it was Reſolved, That the Proxies in their original nature being 
Duties payable for /3ſitation, aregrantable to the King, and the 
King is capable of ſuch a Grant, eſpecially when the faid doties are 
converted to a ſumm of money certain, 1n the nature of a Penſion 
or Annuity. For by the Ancient Law of the Realm, the King 
had power to Viſit, reform, and correCt all Abuſes and Enormi- 
ties in the Church : And by the Statutes made in the time of King 
H.8. the Crown was but remitted and reſtored to his ancient Ju- 
ri{diction, which had: been uſurped by the Biſhop of Rome, 33 E.3. 
tit, Ayd ael Roy 103, Reges. ſarro-oles-untti Spiritualis Turiſdittionis 
Junt Capaces, © And Proxies are profits of the Juriſdiction; 10 H.7. 
18, Rex eſt mixta perſona cum Sacerdote : So the King ſhall have 
Tithes by the Common Law, whereof no meer Lay-perſon was 
capable, 22 Aſſiſ. pl.75. 11 H, 7.1, The King himſelf may Y5ſt 
his Free Chappels qa pry 8 Aſ.p:29. N. Br.42.4. And 
Caſſane,. in Catal. Glo. mind. par, 5. Conſ.24, cites'a Text of the 
Canon Law; viz. Quod omnes Reges dicuitur Clerici, alſo = 
Cxt> 
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Text, which ſaith, Quod Cauſa Spiritualis committs poteſt Princips 
Laico, And whereas it was ſaid, that in reſpect of the grandure 
of the King and his Train, competent Proxies cannot be provide@ 
for himy and by conſequence a Grant thereof" cannot be\made to 
him 3 that Objection is remayed, in that the Proxzes at the time of 
that Grant was reducedto cerrain-reaforable ſumms of money. 
Alſo the Rule of the Canon Law was not rightly and fully cited be- 
fore ; for the Rule is, Procuratio.exhibends. oft ſecundum" qualitatem 
perſone viſitantis, & ſubſtantiam Viſttatorum. |t was alſo Reſolved, 
that the 2 5s the Aſſent of his Clergy, might well grant 
the Proxies to the King, for that the Law hath qualifed the.perſon 
of the King to receive ſuch a.Granty albeit it beſuch. a Pretagative 
of the Biſhop as may nat be aſſigned. toany _—_—_—— As the 
Creation-money.of-a Nuke or Earl may be and furrendred 
to the King, although it can be granted to aSubjedt. .Alſothe 
Proxies being, now reduced to certain ſumms-of money, and ſo 
made part of, the certain ſettled and perpetual Revenue of the Bi- 
ſhop,, may be granted by hin as well asa part of the Tithes, or an 
Annuity, or any of his Rent, ' Services, or other Herettitaments 
Temporal. Andas to the Þhird point it was alſo Reſotved and 
Adjudged, That the Unity of Polleſſion of the Proxies with the 
Rettories impropriate and Religious Houſes, out of which the 
Proxies are payabte, do not extinguiſh the Proxies in the hands of 
the King. but ſuſpends the payment- of, them ramtwn.prp rempore, 
quonſque, or until the King by his Grant ſhall;ſever the. one from 
the other." To conclude, The. Caſe of, Tithes-is parallel tothe 
Caſe of Proxies, and agrees therewith in all points .; For as /»- 
ſtruftion was the cauſe of the payment of Tithes : So. /3/ttarion, 
which is ever accompanicd with lnftryCtion, Lirtl, ca. de Frankal- 
moigne 30; b, was the cauſe of, the Proxies. Andas Tithezarenow 
due and payable to Lay-perſons which have purchaſed Impropri- 
ate Rectories, although they do. not. give(any Inſtruction : So 
Proxies are due and payableto Ordjnaries; out of the Impropriati- 
ons and Religious Houſes diſſolved,although their V:/iearson ceaſes. 
And as none can preſcribe de non decimando, as is commonly held 
inthe Common Law : So the Caron Law. hath a Rule, Quod-ralla 
eſt adverſus Procyrationem preſeriptia, Inſt. Tur, Canon. lib; 2..cap. de 
Cenſibus, Alſo Proxies, which reſemble Tithes in other points, 
may be well compared tothemin this point,. viz. That they.ſhall 
not be ſubject to extinguiſbment by unity of poſſeſſion. 
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| CHAP. Xx. 
Of- Dioceſan Chancellors, Commiſſaries, Officiak, 


2." A Deſcription of the Office 'of ſuch Chancellors, and howt 
dsffer from the Biſhops Commiſſaries. I " 
2. The Anjgny and neceſſary uſe of ſuch Chancellors. 
3. Whar the Canons Eccleſiaſtical require touching their Office, 
» 4. Whether a Divine, that is not aCiviliati, may be a Chancellor ? 
5.7 Where, and before whom the Biſhops Cotiiſtories are held, 
"Gi tris Re = word Coy: 
mls nriquity of the Biſhops Conſiſtories. 
| s. Thas Anriqu | Ad cy and proved. 
9. T he difference between Conſiſtorium and Tribunal. 
10. . Incidents to the Chancelloys 'Offee, as be is Oculus Epiſcopi. 
I1\: _ digreſſion touching Adminiſtrators, 
_ '12,, The-Laws andCanons touching Surnmoners. 
13, The Conſtitutions Provincial, what proviſion there touching this 
Office of Summoners. 
14, AFudgement at Common Law in Aftion on the Caſe againſt an 
Apperitor or Sumwmoner, for Citing 4 man wrong fully into the 
; Focleſtaſtical Court. 
15. What a Commiſſary is; howto be qualified : with the Precintts 
of his Turiſdiftion, | 
16, Whether a Commiſſary may Cite perſons of ſeveral Pariſhes to 
| ar at his Viſitation-Court ? 
 1/4\MCaſe at Common Lay tonching a Commiſſary made by a Dean, 
: [19 Whether a mee Lay-perſon maybe a Commiſſary or Official; 
 * ' Ocher points in Lay touching that Office, and the Grant thereof, 
19, —-7”7 or Inſufficiency, or other defetts in Chancellors, Com- 
- miſſaries, &Cc. properly cogniz.able not in tbe Temporal, but Ec- 


| _ Comrts, 
© 20, *The Office of Chancellorſhip ( as tothe Right of #t ) is held 0 be 
'of Temporal, but ( as to the Exerciſe thereof Y of Eccleſtaſtical 
COgniZANCE, by b y 
21, Whether the Offices of Chancellor, Regiſter, &c. in Eecleſiaſti- 
cal Courts, be within the Statme of 5FE.6. 


Scat.32 H.8. (1.) J* HE Chancellor of a Dioceſs is a Church-Lawyer, or the Bi- 

*. .  L! - ſhops- Lawyer, or that perſon who is Commiſſionated to 

be aiding and aſliſting to the Biſhop ii his Juriſdiction, not wn 
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Commiſſariesare ) [only to ſome certain cauſes of the Juriſdiction ; 
but every where throughout the whole Dioceſs Jupplying the Bi- 
ſhops abſence, in all matters and cauſes Eccleſiaſtical within his 
Dioceſs. By the Statute of 37 H.8. c. 17, a Doctor of the Civil 
Law lawfully deputed, may exerciſe all Eccleſiaſtical Juriſdiction, 
and the Cenſures-thereof. By this Chancellor the Bilhop within his 
Dioceſs.keeps his Court according to the Eccleſiaſtical:Laws, in 
all matters | —— to his Juriſdiction, or otherwiſe relating 
more immediately to the Church or Government of the Clergy. 
As Biſhops in their Epiſcopal audience have had in all Ages the cog- 
nizance of all matters Eccleſiaſtical, as well Civil as Criminal, 
within the Juriſdiction of their Dioceſs : ſo they haveeyerhad to 
thatend their Chancellors, whom the Law calls Eccleſiecares qr Epiſ- 
coporipm Ecaict, perſons experienced in the Civil and Gayor Laws, 
toaſliſt them in matters of Judgement; and thoſe whom wenow 
call the Biſhops Chancelours, are the very ſelf fame perſons in Of- 
fice, that anciently did exerciſe Eccleſiaſtical Juriſdiction under 
Biſhops, and were called Eccleſiecaici, Papias per Gothofred 5» L, 
omnem, C, de Epiſe. & Cley. & in v. praterea, ibid. Dy. Ridl. View, 
per. 2,cap. 2.ſett. 3, Who ( foraſmuch as they have with them 


the Biſhops Authority every where within the Dioceſs for:matters. 


of Juriſdiction, and in that the Biſhops and They make but one 
Gnſtory)) are called the Biſhop's Vicars General, but da-xeſpect of 
their Authority, whichextendeth throughout the whole Nioceſs, 
as alſo to diftinguiſh them from the Commiliaries of Biſhops-whoſe 
Authority, as it is reſtrained only to fome certain place of the 
Dioceſs, ſo-alſo to ſome certain cauſes of the Juriſdictiongdimited' 
unto them by the Biſhops; for which reaſon the Law calls them 
Officiales F orantos, quaſi Qfficiales aſtrifti cuidam foro Diacaſess tan- 
mr, Dr. Ridl. ib:d. " tn: 


. 2.) Dr. Ridleyin his View of the Civil and Eccleſigtical- Law ſays, 


that Chancelours of Diocelles are nigh of as great Antiquity as Bi- 
ſhops themſelves, and are ſuch neceffary Officers to Biſhops, that 


everyBiſhop muſt of neceſlity have a Chancellor ; and that if any 
Biſhop ſhould ſeem to be ſo complear within himſelf,as not:to need” 
a Chancellor, yet the Archbiſhop. of the Province, incaſe of re-- 


fuſal, may put aCherncellour, on.him, in that the Law prefiimes:-the 
Government of a whole Dioceſs, a matter of more weight, than 
can be well ſuſtained by one perſonalone;, and that althoughthe 
Nomination of -the Chancellour is in the Biſhop, yet his Authori- 
ty is derived from the Laws, Hoſtienſ. Sum. de Offic. Vitar. nu;.2. 


For. which realon the Law underſtands him as an Ordinary,zas well 


asthe Biſhop; Zoſdien/. ibid. .-lt)is moſt probable, that _—_— 
| icity 
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plicity and variety of Eccleſiaſtical Cauſes introduced the uſe and 
Office of Chancellors originally ; for after that Princes had granted 
to Eccleſiaſtical perſons their Cauſes and their Gonſiſtories, and 
Circumſtances varying theſe Cauſes into a more numerous multi- 
plication, than were capable of being defined by like former Pre- 
{idents;; neceſlity call'd for new Deciſions,and they for ſuch Judges 
as were experienced in ſuch Laws as were adapted to matters of an 
Eccleſiaſtical Cognizance which would haye bcen too prejudicial 
an Avocation of Biſhops from the exerciſe of their more Divine 
Function, had not the office of the Chancellor in determining (ich 
matters, been an expedient to prevent the ſaid prejudice or incon- ' 

venience. | | 
(2) Edir.1603, , (3 .) By the Conſtitutionsand Canons Eccleſiaſtical (a) it is Or- 
Can. 119,120, dered, That upon the days of the Viſitation every Chancellor, 
121, 123,124, Archdeacon, Commiſlary and Official, as alſo at the ordinary 
I27. time when Church-wardens are Sworn, ſhall deliver them ſuch 
Books of Articles as wherconto ground their Preſentments. Alſo, 
that they ſhall not ſuffer any to be cited into Eccleſiaſtical Courts 
by any General proceſs of Quorum Nomna; nor the ſame perſon 
tobe cited into ſeveral Eccleſiaſtical Courts for one and the fame 
Crime, for which end the Chancellor and Archacacon are within one 
month next after the Biſhops Viſitation, mutually to cernifie each 
other under their Hands and Seals, the Names and Crimes of all 
ſuch as were Preſented in the faid Viſitation. Nor ſhall any Chan- 
cellour, or other Eccleſiaſtical Judge, ſuffer any: Judicial Act to be 
ſped otherwiſe than in open Court, or in preſence of the Regiſter, 
or his Depot or other perſon by Law allowed to ſpeed-the fame ; 
nor ſhall have ( without the Biſhops conſent ) any more Seals of 
Office than one. Nor ſhallany man be admitted a Charncelor, or 
to exerciſe any Eccleſiaſtical Juriſdiction, under the age of 26 
years, and learned in the Civil and Eccleſiaſtical Laws, and is at 
leaſta _ of _ or — = Law, and ſhall firſt have 
ir. 1e6;, Taken the Oath of Supremacy in the Biſhops preſence, or in open 
PRI. Court, and have ſubſcribed the Articles of Religion, and foi 
that to the utmoſt of his I he will deal uprightly and 

juſtly in hisOffice, without reſpect, favour, or reward. 

(4.) Sutton Chancellor of the Biſhop of Gloxceſter moved for a 
Prohibition to ſtay a Suit before the Commiſſioners Eccleſiaſtical, 
for that Articles were there exhibited againſt him, becauſe:he be- 
ing a Divine, andhaving a Rectory with Cure of Souls, and never 
brought up in the Science of the Civil or Canon Laws, or having 
any Intelligence in them, took upon him the Office of the Char- 
cellor of the Biſhop of Glouceſter, whereas there were divers Ca- 
zons and Eccleſiaſtical Conſtitutions, and alſodirections from the 
late 


Officials, and Confiflories. 

late King Fames, and from the King that now is, That none ſhould 

be admitted to have thoſe Offices of Chancellorſhip to a Biſhop, 

uoleſs he were inſtructed and learned in the Canon and Civil Laws; 

becauſe divers Caſes triable in the ſaid Court are of weight, and 

the Judges there ought to have knowledge of the Laws,otherwiſe 

they cannot 2Iminiſ} iſter Right to the Kings Subjects. Upon theſe 

Articles Mr. Sutrox being examined, confeſſed that he was a Di- 

vine, and hada Spiritual Living, and that the Office of the Chan- 

cellorſhip of the Biſhop is grantable for life,and that ſuch a Biſhop 

of Gloucefter had granted to him the Office for his life, which the 

Dean and Chapter had Confirmed, whereby he had a Freehold 

therein, and ought to enjoy it during his life. And that notwith- 

ſtanding this Anſwer they intended to proceed againſt him,where- 

fore he prayed to-have a Prohibition,but the Court denied it; for 

if he be a perſon unskilful in theſe Laws, and by Law ought not 

to enjoy it, they may peradventure examine that ; for although a 

Lay-perſon, by his Admiſſion and Inſtitution to a Benefice hath a (6) Hill. 2 Car. 

Frechold, yet he may be ſued in the Spiritual Court, and deprived © B $1tter's 

forthat Cauſe; but if he hath wrong, he — 4, wa by yi aie, Cate 

Aſlizetryit ; therefore a Prohibition wasdenied (6). | inLatch. Rep. 
(5. The Conliſtory Court of each Archbiſhop, and every Bi- 

ſhopof every Dioceſs within this Realm, is holden before the Bi- 

Chancellor in the Cathedral Church, or before his Com- yia, 7;:t. Se& 

ary in places of his Dioceſs far remote and diſtant from the 133. 135.548. 

Biſhops Conſfiſtory,. ſ@ as the Chancellor cannot call themto the 

Confiſtory with any-conveniency or without great travel and vexa- 

tion ; for whichreafon ſuch Commiſlary is called Commi(ſſarins Fo- 24 H. 4 C12. 

reavews, From theſe Conſiſtories the Appeal is to the Archbiſhop 

of either. Province reſpectively. 
(6. ) By:this word { Conſiftory] is commonly underſtood that 

place or Eccleſiaſtical Court of Juſtice, held'by the Biſhops Chan- 

cellor or Commillary'in his Cathedral Church or other convenient 

place of his Dioceſs, for the hearing and determining of matters 

and Cauſes of Eccleſiaſtical cognizance, happening within that ,,,y1.,.;; 

Dioceſs (c). But when this word refers tothe Province of Canter- yia. co. Inft. 

bury, then the chief and-moſt I is the Archbiſhops p. 4. fol. 338: 

high Court of Aches, as the Court of Appeal from all other 

Interiour Conſiſtories within the ſaid Province. The ſame word 

ſometimes refers to a Synod or Council of Eccleſiaſtical perſons 

capuen'd together, or to a Ceſſion or Afſembly.of Prelates ; bur 

molt uſugly:to the Spiritual Court forthe deciding of matters of 

'.cleſiaſticalcognizance. Phe word:Conſiftory: (Conſiftorinn)) is 

ſuppoſed tobe borrowedof' the aliens, or rather Lambards, fig- 

nifying-as\much as-(Pretorimm)or'T; "_—_ being a word ariulgque 


nur 
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ris, and frequently uſed for a Council-houſe of Eccleſiaſtical per- 
(d) Cowel. In- "4 or the Mace of Juſtice in the Court Chriſtian (@). 
terp. verb. (7.) The Conſiſtories of Archbiſhops and Biſhopsare ſuppoſed 
Conkiſtory. 10 begin within this Realm in the time of William the Conguerour 
/e) Go. Inſtit (e ); which ſeems very conjecturable from that Charter of his, 
par. 4+ cap-53- which Sir Ed. Coke in the fourth part of his /nſtirmes, mentionsto 
fo. 2599. & haye found Enrolled, 2.2.4.5. (f). Which Charter, and Re- 
7 TY f0.338- cord of great Antiquity, aſſerting not only the Epiſcopal Conliſto- 
( [me po ries, but alſo the Eccleſiaſtical Juriſdiction, it cannot be ſuppoſed 
clefie eas but that it ought to be recited here in rerminis per extenſum,. viz. 
Mariz dz - 
Lincoln. _ Willielmus gratia Des Rex Anglorum, Contitius,  Vicecomitebus 
(e/ This _ & omnibus Francigentsy, & quibus in Eprſcopatu Remigii ( £ ) terra 
lt Biſhop of habentibus,.. ſalutem, Sciatis vos omnes, & ceteri mes, Fideles qui in 
7 her ; th Anglia manent, quod Epiſcopales Leges, que non bene, nec ſecundum 
See being 1t= Santtorum Canonum Precepta uſque ad mea tempora in Regno Anglorum 
moved from- fuerunt,, Communt Concilio & Goncilio Archiepiſcoporum meorum CF Cao 
7c ro__ "*rerorum E ;ſcoporum, & Abbatwn,, & omninm Principum Regni mei 
| Emendandas judicavi. Propterea Mando; C7 Regia authoritate Pres 
(b)Is Turne, ita amplius in Hundretto (h)) Placita teneant, nec Cauſam, que ad Re- 
Co. ubi ſupr© gimen animarumpertinet, ad Tudicium Secularium hominum adducant ; 
ſed quicunque ſecundum Epiſcopales Leges de quacungque cauſa wel culpa 
interpellarus futrit, ad locum, quem ad hec Epiſcopus elegerit, & nomi- 
naverit,. veniat, ibique de cauſa ſua reſpondeat, . & non ſecundun' Hyun 
(3) This 5s not drettum (#), ſed ſecundum Canones & Epiſcopales Leges Reflum Deo 
znrended of 5 Epiſcopo ſuo faciat, Si vero aliquis per ſuperbiam elatus ad Tuſtiti- 
the Hundred © ,,, Epiſcopalem venire non voluerit, vocerur ſemel, & ſecundo, & tey- 
- gy tio; quod ſinec fic ad emendationem wenerit,, Excommunicetur : & fi 
the Sheriff did opus fuerit, ad bocwindicand” fortitude &r Fuſtitia Regisrel Vicecomi- 
bold bis tourne tus adhibeatur © Ile autem qus vocatus ad Fuſtitiam Epiſcops wenire ne- 
per Hundreda. },;; pro naquagque vocatione legem Epiſcopylem emendabit : hoc.etiam 
Ita Co. wht. Defends, & mea authorit ate interdico, ne ullus Vicecom, aut prepoſitus; 
fupr. vid. Mag. 9 _ - . - 
Oe 3g. At miniſter Regis, nec alsquis Lateys homa de Legibus que ad Bpiſco- 
& Expoſit. Co. pum pertinent: ſe intromittat : nee aliguis Laicus homo alium hominem 
therion, ſine Fuſtitia Epiſcopi ad Fudicium adaucat ;, 'Fudicium wero in nullo loco 
portetur niſi in Epiſcopali Sede, aut in illo loco.\quem ad hoc Epiſcopus , 
conſtiryerit, © 


(8.) For the Confirmation of this Charter Sir Ed. Coke in the 
foreſaid part of his Inſt:tutes refers us to the Regiſter of the Biſhop 
of London. Williclmus Des gratia Rex Anglorum RK. Bainardo, & 
S. de magna Villa P. de Vabines, ceteriſque mes Fidel & 
de Hertfordſhire, & de Middleſex, Salutem. Sciatis os. onmes, # : 

n 
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In which Charter the "Tenor of the forefaid Charter is recited 
word by word in Engliſh. The like Charter he alſo there ſays is 
in the Book of Charters of the Archbiſhopof Canterbury. Wherc- 
by it is moſt evident, that-the Biſhops Conſiſtories are of great" 
Antiquity, and that they were erected when Cauſes Eccleſiaſtical 
were rgmoved from the Towrne ( whichis a Court of Record hol- 


den before the Sherif) to the Conſiſtory (&,). So that this Law, (4) Co. Iaſtir. 
made by the Congueronr, ſeems (as Mr. Blount in his Nomo-Lexicon rape $3* 


on this word well obſerves) to give the Original of the Biſhops 
Conſitory, as it now ſits with us diſtinCt and divided from the Hun- 
dredox Comnty-Court, wherewith it ſeems probable, in the time of 


(1) Vid. Stld. 


the Saxons, to have been joyn'd (1). LiN.Of TT 
(9.) -Linawood in the Provincial Conſtitutions upon this word p. 413, - a 


Conſiſtorium quoad Epiſcopos, puts this difference between Conſitori- 
wnand Tribunal : Trebunal ( fays he) eft Locus in quo ſedet Ordi- 
narins inferior ; but Conſiſtorinm eſt Locus tn quo ſedet princeps ad Fu- 
dicandum ;  Lindw.' de foro Competent. C. excuſſis, in ver, Conſiſtor1a. 
Albeit, according to the vulgar acceptation of theſe words, we' 
refer Tribunal to any place of Judicature, but Confftorinm to that 
only which is of Eccleſiaſtical Juriſdiction. 

4 10, )) This Chancellor of a Diocels, as he is Oculus Epiſcops, 
ought to have an eye into all parts of the Dioceſs, and hath im- 
mediately under the Ordinary Juriſdiftion of all matters Eccleſia- 
ſtical within the ſame, not only for reformation of: Manners, and 
puniſhment of Enormities of a Spiritual nature” by Eccleſiaſtical 
Cenſures ; but alſo in Cauſes Matrimonial, and T eſtamentary as 
tothe Probat of Wills, and granting Letters:'of Adminiſtration 
of the Goods of a perſon dying Inteſtate,where there are not Bona 
Notabilia; 1n which caſe the Will ſhall be proved; or Adminiſtra-' 
tion granted by the Prerogative of the Archbiſhop: Andwhere- 
everthere is an Adminiſtration duly granted,there the Adminiſtra- 
tor doth almoſt in all points'repreſent the perſon of the Inteſtate 
as legally, as any Executor can the perſon of his Teſtator Teſta- 
mentarily. . For this Adminiſtrator, in conſtruction-of the Com- 
mon, Law, is that perſqn to. whoſe truſt, care,'conduCt;. and ma- 
nagement the Goods and Chattels, Real-and-Perſonal, of the In- 
teſtate are committed by the Oxdinary, orſuch otheras under hin 
is duly Authorized to grant the ſame. Butunder this Notion or 
Appellation of Admuniſtcator, neither the Gvi/ nor the Canon 
Law knows-any ſuch Officer ; only they take notice of Admini-- 
ſtrators as Govexriours of. Pexſons; Places, or Thibgs,:Decrer.Can. 


23.4.5.cap,26.(7: Extra.Gamcap:11.. Andit ern ens that 

the Common Law. might ( asſome conceive ) light, asto 

this Offices under this. notion 6 yy practicable with us, w_ 
| 2 
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the Conſtitution of the Emperour Leo, L. 28, all licere, C. de 

iſc. Cer. whereby it is Ordained, That the Biſhop ſhall take care 

to ſee ſuch Legacves d, g_ as art bequeathed for the Redemnti.. 

01 of Captives, n caſe the Teftator appoint not one to execute his Will in 

that particular, This power given to the Ordinary of making Ad- 

weſlm, Tiniſtrators in caſe of Inteſtation, and of Authorizing them to 

uo Ant Ed x, act as EXecutors, is very ancient by the Statute Law (37). And 

cap. 19.ts if any Ordinary, Chancellor, &c. having power by the Att of 

31 Ed.3.c.11- 21 H. $, to grant the Adminiſtration of the goods of him that 

&21H.8. JjethInteſtate, tothe Widow or next of Kin, ſhall take any Re- 

® '& 11g, wardfor the preferring any perſonbefore another to the Admini- 
paT. g- C. 68. {tration, it iS Bribery (n). 

Vid. 2 R. 2, (11,) A lawful Adminiſtrator may render his own Goods liable 

Rot. Parl, to the Inteſtates Debts either by a Devaſtavit, or by a Falſe Plea 

uu. 46, Tudicially 3 and his Executor or Adminiſtrator ſhall not ſucceed 

him in the Adminiſtration to his Inteſtate ( unleſs qualified to re- 

quire Adminiſtration of both Inteſtates) but the Adminiſtratian 

of the firſt Inteſtates goods is ar novo to be committed to his next 

of Kin, as de bows non Adm, And if aStrangerby any ACt make 

himſelf Executor de ſon tort, the Creditors and Legataries may not 

/ fue himas Adminiſtrator, albeit it be an Adminiſtration in Fat, 

/ but muſt ſue him as Executor in his own wrong ; who notwith- 

ſtanding is not any further liable, than to the valne of the De- 

ceaſed's Goods, as Ailets in hishands. But in caſe the Ordinary 

ſhall, gr any Lettersof Adminiſtration, make his 

Letters Ad Colligendum, in that caſe he makes himſelf liable to 

Actions pro tanto, as if himſelf were aCtually poſſeſſed of the 

Goods of the Deceaſed. And here Note, That Funeral expences, 


. acco to the degree and quality of the Deceaſed, are to be al- 
{o) Co. Inſt. lowed of his Goods before any debtor duty whatſoever,. for that 
par. 3» Cap 97» iS Op pram, or Graratarrumm (0). 

( 12.) And as intheſe Conſiſtories there isa great variety of Ec- 
clehaftical Cauſes heard and determined, ſo alfo the Officers be- 
longing thereto are many, and of various qualities and degrees ; 
whereof ſome ſeem tobe ems others minus principales, 
but others ( inthe poputaraccount') as meer Animalia tantum Ra- 
r0nala, by whem they underſtand Appariters, who intruth are 
Sumnmoners, and whoſe Charatter in Law is this, viz. Heis that 


prjen, whoſe e ; ks ta jerve ſuroh Proceſſes as iſſue out of the 
, or cal Courts, and As 4 Meſſenger toGe enders 
and. vthers to. meals theer ance therem as otcafion ſhall require. 


Bythe Statute of 21 #.8.c,'5. as alſobythe 13$h Canon of the 
Eccleſiaſtical. Conſtitutions, Apparvrers are called} Swnmeners or 


Sureers,, by which Cazox the Abuſes and Grievances pretended 
to 


—_ — os - ans - _——_ + —— p 
1, Gfecialy, and Cagfhftaries.\ 


ſw 
—— mn wr 
— 
——_—C c_ 


to be practiced by fuch Swmmoners or tors are ſufficiently re- 

dreſſed : For as the multitude of them 15 thereby abridged and re- 

ſtrained by Decreeing and Ordaining, Fhat no Biſhop. or Arch- 

deacon, Or their Vicars or Officials, or ather inferiour Ordinaries, 

{hall depute or have more Appsritors to ſerve their Jurifdictions re- 

{pe(tively, than either they or their Predeceſſors were acenſtamed. 
to have Thirty years before the publiſhing the ſaid Eccleſiaſtical, 
Conſtitutions : So it is likewiſe provided bythe ſaid O#:on, That 

the ſaid Apparitors ſhall by themlelves faithfully execute their Of-- 
fces, and not by any colaur or pretence whatſoever cauſe or fuſer 
their Mandates to be executed by any Meſſengers or Subſtirutes,. 
unleſs ſame peod cauſe, to be hrlt allowed one by 

the Ordinaty of the | pa | Ir isalfo further: Pro by the ſkid 

Canon, That they ſhall not take upan them the Office of Prome- 

ters or Informers for the Court, nor ſhall exact more orgreater 

Fees than are preſcribed by the 135: Canon of the aid Eccleſiaſti- 
cal Conſtitutions. And in cafe either the number of hparicors 
deputed ſhall exceed the aforoſajd Limitation, orany of them of- 
fend in any of the Premiſſes, the perſans deputing them ( if they 
de Biſhops ) ſhall upan Admonition of their Superiour, diſcharge 
the perſons exceeding the Number fo limited as afoxeſaid : But if 
they were deputcd by Inferiour Ordinaries, ſuch Ordinaries ſhall 
be ſuſj from the execution of their Qffice, until they have 

diſmilſed the ſuperaumerary Apparitors by them ſo deputed ; and: 
the parties themſelves ſodeputed ſhall for ever be removed from 

the Office of Apporiters: And in caſe being ſo dilmiſs'd and re- 
moved, the# do not deſiſt from the execution of their faid Offices, 
they are by the firſt ſaid Canon to be procceded againſt and puniſh- 
edby Ecckeſiaitical Ceoſuresas perſons contumacious tothe Juriſ- 
ditzon. Andfipally, if upon experience the number of the ſaid 
Hyariters be t90 great in any one Diocels, inthe judgment of the, 
Archbiſhopof Canrerbury for the time being 3 in that caſe he is by 
the ajd Cangn impower'd to.abridge them to ſuch a number, asto 
himſelf ſhall ſeem meet and expedient. 


An Aparitor came tothe Church, of a Parſon, and ſaid tohim, Ken and 
He js to-pay Tea to ſuch aone at ſuch a place, faur miles diſtant 74s Cale, . 
frum' the\Church,. to whom. the Parſon-didnot pay them, and 9** Kees 
thereupon the Biſhop Gertified, That he refuſed topay them ac-- 


cording to the Statute of 264.3, It was Reſblyed, The De- 
mand was not according te that Statute, and the Summons to pay 
them not according to the Statute. far the Demand ought to-ha 

been by one who hathauthority to receive them, which the SuVe 
moxer had not ;, And they held the Demand not good, al-r- 
though the Biſhop certified. it; was: duly made. And in the 


Caſe- 
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Caſe between the Quneen and Blaxch it was Reſolved, That the 
Certificate of the Biſhop, that the Incumbent refuſed to pay his 
Tenths, is-not'Peremptory, -but Traverſable z and that the De- 
mand of the Tenths muſt be at the houſe of the Incumbent, and 
the Refuſal there; Afore/s Rep. 1225, - Is 
P.0! and Geog. | In a Ation uponthe Caſe againſt the Defendant, the Caſe way 
;y's Cate, this; A Saminoner its the Eccleſiaſtical Court, having a Citation 
More's Rep. againſi the Plaintiff, 'Retnrned, That he had Summoned the Plain. 
tiff, whereas 'in truth he never Summoned him ; for which the 
Plaintiff wasExeommunicated to his great dammage. It wasad- 
judged thatthe Action did lie. | ; $95 | 

(i3:)":Bythe Premiſles it is manifeſt, that the Canonis very ſtrict 

and exact: both in abridging the Number., and redreſling the 
Abuſes incident to the Office of Apparitors ; which Canon in moſt 
Circumſtances ſeems to run very parallel with that in the Provin- 
cial Conſtitutions, - Lindw, Provin, Conſtit, de Cenſibus + Procur cap. 
cum Apparitorum :, The light-whereof did probably influence it.into 
that Form wherein we now find it ;, For by that Decree of the ſaid 
Proviacial Conſtitutions it' is Ordained,- Thata Biſhop ſhall have 
unm Apparitorem Equitantem duntaxat, where the Gloſs well ob- 
ſerves, that by this 10» prohibetur Epiſcopo quin plures habeat pedi. 
tes, Andevery Archdeacon one in every Deanary, non Equitantem 
ſed peditem, where the Biſhop might alſo appoint Apparitors, as al- 
ſo'in Rural Deanaries : Glff ibid, verb. Duntaxat, And in caſe 
moxethan theſe were Deputed, or they found to offend in their: 
Office, the Penalty was as aboveſaid, Deputantes ſint ſuſpenſi, dv 
nec, Fc. & Depur atos ab Officio Apparitorum perperuo Juſ®ndimgs ipſo 
fatto, Conſtit.abid, 

(14.) Abtion upon the Caſe ;, For that the Defendant being an 4p- 
paritor under the Biſhop'of Exeter, maliciouſly and without-colour- 
or cauſe. of ſiſpicion of Incontinency, of his own proper malice, 
procured the'Plaintiff Ex Officio, upon pretence of Fame of In-- 
conrinency with one Edith-( whereas there was no ſuch Fame, nor 
juſt cauſe of Suſpicion ) to be cited to the Conſiſtory Court of: 
Exeter, and there to be at great chargesand vexation, until he was 

cleared by Sentence, -which was to his great diſcredit,. and;cauſeof 

great Expencesand Loſſes, for which,i@c/! upon Not guilty plead- 

ed, and found for the Plaintiff, it was moved by 4ſbley, ' Serjeants 

in Arreſt of Judgment, That in-this Caſe an Aion hes not-: 

For he did nothing but.as anInforrher, and by virtue of his Office. 

But all: the Court (abſentee Richardfon:). held, 'That the Attion 

welllies: For.it isalletged; Fhat he Flo &1|malitipfe cauſed him 

to be Cited, :upon pretence of Fame where: there was no offence 
committed: And:avers, That there was-not any ſuch Fame ſo 

as 
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as he did it maliciouſly,' and of his6wn-head, and cauſed him to 
be unjuſtly vexed, which was to raiſe gainto himfelf, whereupon 
they conceived, That he being found guilty for it, the Action well 
lies; And therefore Rule was given to enter Judgment for the 
Plaintiff, unleſs other cauſe was ſhewn. _ And upona ſecond mo- 
tion, Richardſon Chief Juſtice being preſent, Judgment was given 
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(p) Hill.7.Car? 


for the Plaintiff (p). The Conſiltory of the Biſhop may in ſome þ,;, 1,145. BR. 
Caſes enjoyn' Penance: Where Penance is/enjoyned, there may carlion verl. 
be Commutation 3 but there may not be Comimutation for Pe- Mill. Cro-Rep- 


nance, where none is enjoyned. Commutation for Penance agrees 
with the Cuſtomes uſed inthe Eccleſiaſtical Law, juſtified in the 
Common Law, . in the Statute of Circwnſpete agatis in the time of 
Ed. 1, and Arricds ler. jnithe time of Ed. 2. Hid, Mich. 21 Fac. 
B.R, Dr..Barker's Caſe in Camera Stellata,, Roll"$;Rep. 

(15.) Commiſſary | Commiſſarins | is a Title of Eccleſiaſtical Ju- 
riſdictiony adapted to fuch one as. doth exerciſe, the ſame in ſuch 
remote places of the Dioceſs, and at ſuch diſtance fram the Biſhops 
chief Conſiſtory, as that his Chancellor cannot withorit too great 
a prejudice conveniently call the Subjects tg:the ſame! The duty 
of ſuch Commiſlary or Officiales Foranei, isto officiate the Biſhops 
Juriſdiction in the remoter parts of-the Dioce(s, or in ſuch Pariſhes 
are the Biſhop's peculiar, and; exempt from the Archdeacon's 
Juriſdiction, [The Authority of the Commiſlaries of Biſhops is 
only in ſome certain place,of; the Dioceſs,; and (me cextain cauſes 
of the Juriſdiction, limited unto them: by, the Biſhops; - for which 
reaſon the Law calls them Offis:4/es Foraneps, -qu Opgalerofritl 
caidam. foro Dicceſeos tantum : Gloſſ, in: Clem. de Reſeript, And by 
the Canors and. Conſtitutions Ecdeſiaſtical,, no perſon may be a 
Commny or Official under the Age of 26:yeats;. beingat-leaſt 
a.Maſter ol 
of BuriesCaſe for a,Diyarcezthe 5 Rep. 98. there was cited 375 Elez. 
B. R. rot, 695, That. if a Layman be- made'a Commillary by:the 
Biſhops. it is good, until it be undone by Sentence 4 although that 
the Canon ſays,, That he ought to bea Doctor ora Batchelor of 
Divinity, But21 #..8. hath limited, That a Doctor of the'Ci- 
vil Law may.be a Commullary (r), th 


Artsor Batchelor of Law Q- Yet in the Argument (4) Can. 127- 


' (r)Barye's Caſes: 


(16.) Where a-Commillary, citing many perſons of ſeveral Noy Rep. 


Pariſhes to appear at his Viſitatian-Court,-Excommunicated them 
for not Appearing, a Prohibition was-granted, becauſe the Ordi> 
nary hath not power to cite any to:that Court, but the. Church- 
Wardens and- Sides-men, and thoſe- he may Impangel, and give 


Arti hs : | : 4 (s) Vid. No 
rticles to them, for 0 enquixe 2s the Ju ices of Allize, /id: A voſt Cale 


” 


NB. 41, (5). 


Abe | (17.) The 
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Of Dioceſan Chanceltors, Commiſ aries, 
/ (19.) The Dranof the Deanary of Wolverhampron annexed to 
the Deanary of Windſor, being: a Peculiar, and having Ordinary 
Juriſdiction,makes a Commiſiary by his Deed,which is Confirmed 
by the Chapter : The Deandies. The queſtion was, if that was 
good to bind hisSucceſſor. By Dederidge, that ſuch a Juriſdiction 

.s Judicial, and that Grant is but a Commiſhon and Authority,all 

' times remaining in the Ordinary, True it 1s, That Ecclefraſtical 
Juriſdiction in Judicial Acts may be execnted by a Subſtitute ; but 
in Lawthey arethe Acts of them who Subſtitute the other, Yd. 
11 #,4.64.;4, 7£.4.14. 20H. 6.1. Thata Commiſſary may 
Excommunicate, and prove a Teſtament : But that fhallbe made 
in-the name of the O _—_ 20 E.3. Anda Grantof that by the 
Bilhop- is\not. good, but during his life; and ſhaf-not bind the 
Succellor : For the Law hath appointed, that he ſhall exerciſe 
that Juriſdiction ( Sede vacante, &#c, ) The Grant being void, can- 
not be made good by the Confirmation of the Chapter. Che 
Chief Juſtice; If that ſhould be a good Grant te bind the Succe(- 

(t) The Pre. ®35/ then theSuccelfor cannovremove him; And yet ' the Succeſs 

bend of Hats FO fall anſwer forthe Acts and Offences of the Commilfiry; 

cherlies Caſe, Which would be too hard (tr). © © © at | 

Noy Rep. (a8; In Walker's Attion upon the Caſe againſt Sir John Lambe, 

For «difburbance of 'the Plaintiff in exerciſing of the Officialty of 
the Archdeaconry of Leicefer, granted by the Archdeacon of Let- 
ceſter, wad of the Office of Commillary'of the Biſhop of Lzncoly. 
Upon-Not gultypleaded, a ſpecial Verdict was: found, Thatthere 
hither the were Ancient Offices pranted by, ' &c. - and'Offices of Judicatnre 

Office of a Com- alwaies granted to one perſon for life until 1609, and in 

_ ny be 30 Eke.ſo granted to Dr. Chippindale,and after in 1609! edto 

Cond * him-and one £4. Clerk for their Two lives, no Surrender being 
7104 , * actunltymnadeby Dr:Chippindate; Afterwards, 1614. both Offices 

wers grated; the one by-the Archdeacon, 'the-other by the Biſhop 
roiSir Fohn Laxebe, andro theſaid Ed. Clerk , and theſe Grants con- 
firmed bytheDeanand Chapter ; That in A. 1622. Dr. Chippin- 
dale died, andufterwards the Archdeacon whogranted that Office, 
andthe Biſhopwho granted the Office of -Commiſlary, died ; and 
'theBiſhop of Lincolne who now is, andthenow Archdeacon, by 
| ſeveral Patents granteditheſe Offices'to 'the-Mlaintiff;* whowas at 
thetime of the'Grant of the Patenta T.ay-perfon, arid Batchelor 
of the \'Civil Law only : And they find the Statute of 37 H.8. 
c. 19, 'FThat Lay-perſons married. or namarried, being-Doctorsof 
the Civil Law, may be-Commiſſaries, Officials, Scribes, or Regi- 
ſters, -2atid thatthe Phaintiffexerciſed rheſ@Ofkoes, and the Defen- 
dant diſturbed him. Upon this the'matter being argveltl atthe 
Bar, was reduced only to theſe Two Queſtions : (1.) wan 
the 
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the Patent tothe Plaintiff, being a Lay-perſon, en1 not a Doctor 
of the Law, were good, or reſtrained by the Statute of 37 H.®, 
Andas to that point all the Court conceived, T he Grant was £00d, 
for the Statutg doth not reſtrain any ſuch Grant : And it is but an 
afirmance of the Common Law, where it was doubted, if a Lay 
or Married perſon might have ſuch Offices ; and to avoid ſuch 
Doubts this Statute was made ; which explains, That ſuch Grants 
are good enough z and itis but an Affirmative Statute, and there 
is no reſtriction thercin: And although Doctors of the Law 
(though Lay-perſons or Married ) ſhall have ſuch Offices; yet 
this is not any reſtriction, That none others ſhall have them but 
Dottors of the Law, and the Statute mentions as welk Regiſters 
and Scribes, as Commiſlaries, and that a Doctor of the Law ſhall 
have them 3 yet in Common experience ſuch perſons as are meerly 
Lay, and not Doctors, have enjoyed ſuch Ofhces. And forthis 
very point was a Caſe in this Court, Hil, 35 Eliz. Ret. 181, be- 
tween Pratt and Stock, where, upon Demurrer, this Statute was 
pleaded againſt the Plaintiff, to whom a Commiſlaryſhip was 
granted, being but a Batchelor of Law ; and he having granted 
Adminiſtration, the Grant was adjudged good, and the Book of 
Emtries, 484.& 489. was allowed good; wherefore they Re- 
ſolved the Grant was well enough. Andit was alſo Reſolved, 
That where an Officer for life accepts of another Grant of the 
ſame Office to him, and to another; it is not any Surrender of the 
firſt Grant. The Second point was, Whether the office of the 
Officialty of the Archdeaconry, and the office of the Commiſlary 
of the Biſhop, be grantable by the Szatutes of 1 Fl:z. and 13 Eliz. 
becauſe it was pretended, they were not parcel of the Poſleſſions 
of the Biſhoprick or Archdeaconry, ſoas they could have any pro- 
fits by them, and then the Statute doth not reſtrain the Grants of 
them. But all the Court Reſolved, they were within the words 
and intent of the Statutes; for they be Hereditaments, and are 
pertaining unto them ; And that a Grant of theſe Offices to Two, 
where they were only grantable to One for life, and being granted 
in Reverſion, it is a void Grant by the Statutes againlf the Suc- 
ceſſors 3 For the Statutes reſtrain all Grants of any thing to be 
avoidable againſt the Succeſſor, beſides Grants of neceſlity and 
Leaſes for Three lives, or 21 years, where the ancient Reat is re- 
ſerved: And all other Grants, as well of Offices as of other 
things, not warranted by the Statutes, are made void asagainſt 
the Succeſſors, /5d. Coke 10. ſo. 60. the Biſhop of Salubury's Cale, 
Coke 5.;fo. 14. anda Caſe betwixt Vaughan and Crampron, 14, Zac. 
at the Aſſizes before the Juſtices of the Aſlize for the Office of the 
Regiſterſhip in S&fo/k, and 2s T Jobs and Powell for _ 
| a ers 
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giſters place of Hereford, where it was Adjudged, T hat ſuch Of- 
fices granted in Reverſion were void: whereupon Rule was given, 
That Judgment ſhould be enter'd for. the Plaintiff, unleſs other 
cauſe were ſhewn. And afterward being moved agAn, Judgment 
was given for the Plaintiff (). 

(19.) Noy Attorney Reportsthe foreſaid Caſe of Dr. Sutton in 
this manner, viz. That he was deprived of the office of Official 
of Glonceſter by the Commiſſioners 3 Fac. appointed to examine 
the defe(ts of Chancellors, and that he was not read in the Canon 
or Civil Law. He faid, That time out of mind, cc. the Bi- 
ſhops have uſed in their Dioceſles to beſtow the Chancellorſhi 
and that A. the Biſhop of, &c, had made him Chancellor by Deed: 
and that was Confirmed by the Dean and Chapter, by which he had 
a Frank tenement in that Office, ec. And Mr. Glaxvile moved for 
a Prohibition, but it was denied by the Court ;, for it is lawful for 
the Commiſſioners to deprive for Inſufficiency, that being within 
their Commiſſion ; but in a Suit in the Eccleſiaſtical Court for the 
Profits of that Office, ſuppoſing the Grant of that by the Predeceſ- 
for does not bind the Succeſſor; as it was in Dr. Barker's Caſe, 
there a Prohibition ſhall be awarded, becauſe the profits are Tem- 
noun But we in the firſt Caſe cannot try the Sufficiency : Yid, 

E.3.70.9E. 3.11, Soitisifthe Ordinary deprive the Maſter 
of a Lay-Hoſpital, for there he isnota Yiſtor, nor is it Viſitable 
by him; Bur otherwiſe of a Spiritual Hoſpital, 

(20,) The Biſhopof Landaff granted the office of his Chancel- 
lorſhip to Dr. Txevor and one Griffin, to be exerciſed by them either 
joyntly or ſeverally. Dr. T#vor for 3507. releaſed all his Right 
in the ſaid Office to Griffin, ſo that G. was the (ole Officer, and then 
after died. After this the Biſhop grants the ſaid Chancellorſhipto 
R. (being a Practitioner in the Civil Law ) for his life. Dr. Tre- 
vor ſurmiſing, that himſelf was the ſole Officer by Survivorſhip, 
made Dr. Llyd his Subſtitnte to execute the ſaid office for him, 
end for that, that he was diſturbed by R. the ſaid Dr. Trevor being 
Subſtitute to the Judge of the Arches, granted an Inhibition to in- 
hibire the ſaid KR. from executing the faid Office, The Libel con- 
tained, That oneR. hindred and difturbed Dr. i.loyd, ſo that he could 
not execute the ſaid Office.” Againſt theſe proccedings in the Arches 
a Prohibition was prayed, and day given to Dr. Trevor to ſhew 
cauſe why it ſhould not be granted. They urged, that the Office 
was Spirityal,. for whichreafon the diſcuſſing of the Right there- 
of, appertaineth to the Eccleſiaſtical Courts. But all the Judges 
agreed, That though the Office was Spiritual, asto the Exercifin 
thereof, yet as to the Right thereof it was Temporal, and 
be tryed at the Common Law, for the party hath a Freehold there- 

ny 
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in, Vid. 4 & 5 P.c+ M. Dyer 152. 9. Hunt's Caſe,for the Regiſters 

Office in the Admiralty, and an Aſfſize brought for that : And fo 

the Chief Juſtice ſaid, was Adjudged for the Regiſters Office to 

the bikopo Noryich.in B.R, betwcenSkinwter Ay 6 which. 

ought to tryed a6the Common Law. Ando Blackleech's Caſe, 

as Warburton (aid, in this Court for the office of Chancellor to the 

Biſhop of Glouceſter, which was all one with the principal Caſe. 

And they ſaid, That theoffice of Chancellor is within the Sta- 

tute of E4.-6, for buying of Ofhces, &c, And fo in the manner iy, 16, x 0, 

of Tithing, the Preſcription is Temporal, for which cauſe it ſhall 8 Jac. B. R. 

be tryed at Common Law. And Prohibition was granted accord- Kobotham verl. 

ingto the firſt Rule, Sothat if a Biſhop grant the office of Chan- _ Browol. 

cellorſhip to A. and B. and after A. releaſeto B, and after B. die, M3 

and after the Biſhop grant it toR. againſt whom A. ſues in the Ec- 

cleſiaſtical Court, ſuppoſing his Releaſe to be void, a Prohibiti- 

on will lie, for that the office ts Temporal as to the Right of it, 

though the office be Exerciſed abont Spiritnal matters. But if a Paſch. 3 Car. 

Chancellor be ſued in the Eccleſiaſtical Court to be deprived for gee 

laſufficiency, 2s not having knowledge of the Canon Law, no Pro- 4, Caſe. : 

hibition lies, for that they are there the proper Judges of his abi- Reſolved per 

lity, and not the Judges of the Common Law. Curiam, and 
(21,) In Dr. Trevor's Caſe, who was Chancellor of a Biſhop in S_ 

Wales, it was Reſolved, That the Offices of Chancellor and Regiſter, © 

&c, in Eccleſiaſtical Conrts are within the Statute of 5 E4. 6. gil. 8 Jac. 

cap.16, which Act being made for avoiding Corruption of Officers, Dr. Trever's 

&c, and advancement of Worthy perſons, ſhall be expounded Caſe, Coke 

molt beneficially to ſupprefs Corruption. And becauſe it allows Ub. 12. 

Eccleſiaſtical Courts to procceed in Blaſphemy, Hereſie, Schiſm, 

&c, Legality of Matrimonies, Probat of Wills, &c. And that 

from theſe proceedings depends not only the Salvation of Souls, 

but alſo the Legitimation of Iſſues, &c. and otherthings of great 

conſequence; It is more reaſon that ſuch Officers ſhall be within 

the Statute, than Officers winch concern Temporal matters ; The 

Temporal Judge committing the Convig only tothe Gaoler, but 

the Spiritual Judge by Excommunication, Dzaboto : And there is Co. ibid. 

2 Proviſo in the Statute for them. And it was Reſolved, That 

ſuch Offices were within the Pxwew of the ſaid Statute. 
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CHAP. XI. 
Of Courts Ecclefiaflical, and their JuriſdiAion. 


1, The Antiquity of the Eccleſiaſtical Laws of England ; and what 
the Chief Eccleſiaſtical Courts are in general, anciently called Ha- 
limots ; The Original of the Popes Vſurpation in England. 

2, The Court of Convocation z and Conſtitutions of Claringdon, 

3. The High Court of Arches, why ſo called; the higheſt Conſiſtory 
the Irifith on thereof. 

4. The Fudge of this Court,. whence called Dean of the Arches. 

5. The great Antiquity of this Court, the Number of Advocates 
and Proftors thereof Anciently limited ;, their decent Order in Court, 

6. The Prerogative Court of Canterbury. 

7. The Court of Audience, #0 whom it belonged, where kept, and 
what matters it took_cognizance of. 

8, TheCowr of Faculties, why ſo called, what things properly belong 
to this Court ' As Diſpenſations, Licenſes,, &c, with the Origi- 
thereof in England. 

9. What the nature of a Diſpenſation 1s, and who qualified to grant it, 

10, A Dean made Biſhop, the King may diſpence with himto hold 
the Deanary with the Biſhoprick, by way of Commendam. 

11, Whether a Prohibition lies to the Eccleſiaſtical Courts, incaſe 
they do not allow of Proof by one Witneſs. 

12, Divers Caſes at the Common Law relating to Prohibition to the 
Eccleſiaſtical Courts, 

13, The Court of Delegates. 

14, The High Commillion Cort 1 what the Powey thereof was. 

15. The Court of Review, or Ad Revidendum. 

16, The Court of Peculiars. 

17. In what Caſes the Eccleſiaſtical Court ſhall have Turiſai&tion of 
matters Subſequent, hquing Furiſdittion of the Original Suit. 

18. Inwhat Cafe the party having allowed of the Furiſdithion, comes 
too late to-have a Prohibition. 

19. The difference beryeen a Swt Ad inſtantiam partis, andthar 
ex Officio Judicis, n reference to a General Pardon, 

20, Whether a Clerk may ſtrike his Servant, or another in that caſe 
the Clerk, and be blameleſs ? 

21, What manner of Avoidance ſhall be tryed at the Common Laws 
and what in the Eccleſiaſtical Court. 

22, In what Caſe a ſpecial Prohibition was awarded in 4 Suit of 
Tithes after a Definitive Sentence. 4 

23, i 


nh 
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23. A Prohibition to the Eccleſiaſtical Court in a Sit grounded on 


a Cuſtome againſt Law. 
24. Prohibition awarded tothe Eccleſiaſtical Court, upon refuſal there 
to give 4 Copy of the Libel, | 


25. Where the Eccleſiaſtical Court hath cognizance of the Principal, 
they have alſe of the Accellory, though the Acceſſory of matters 


Temporal. | 

26, A Prokibition denied, upon a Sug geſtion, T hat the Eccleſjafti- 
cal Court would not admit of proof by one Witneſs, | 

27. In what caſe the Eccleſiaſtical Court ſhall have the Cognizance, 
albeit the bounds of a Village in a Pariſh come in queſtion. 

28, How the Prattice bath been touching Prohibitzons, where the 
Subjett matter in queſtion hath been of a Mixt nature inreference- 
to Turiſaiions, 

29. Certain Reaſons for denial of Prohibitions to the Eccleſiaſtical ' 
Court, in ſome Caſes, where they might lee. 

30. Bounds of Pariſhes, in reference to the Tithes thereof, whether 
Triable by the Law of the Land, or by the Law of the Church. 

31, Where the Queſtion 35," mare touching the Right of Tithes, than 
the Bour:ds of the Pariſh, the Eccleſtaſtical Court hath bad the 
Cog NIZANCE, 

32. The Eccleſiaſtical Court hath cognizance of Adminiſtrators Ac- 
counts, and no Prohibition lies, 

33. Modus Decimandi ſued for by a: Parſon in the Eccleſiaſtical 
Court, no Prohibition; Nor if be there ſues for the Tithe of things: 
ot Titheable, 

34. In what caſes a Caftome, as alſe a_Rent, may be ſued. for in the 
Eccleſiaſtical Court, | 

25. If Queſtion be touching the Grant of a Regiſters Office in a Bi- 

*s Court, or romwehing the Tenth after ſeverance from the Nine 
parts ; In what Court, whether Temporal dr Eccleſiaſtical, it ſhall 
be tryed. 

36, A Women exerciſmg the Profeſſion of a Midwife without Li- 
cenſe, is therefore ſusd in the Eccleſiaſtical Court \, whether a Pro-- 
hibition lies in that caſe. 

37. The Bounds of a Pariſh, . alſo whether ſuch a Church be Parocbial- 
or only a Chappel of Eaſe; In what Court this is to be tryed. 

38. A Prohibjtion granted, upon the diſallowance of an Exeentors- 
Plea, of having Aſſets only to pay Debts, in oppoſition to a Legacy 
ſurd for in the Eccleſiaſtical Court. 

39. A Prohibition awarded upon a Suit in the Eccleſiaſtical Court for 
an account of the Profits of 4 Benefice ;,, Otherwiſe, in caſetbe Pro-- 
fits mere taken during the time of a Sequeſtration.. 
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40. A Prohibition granted to a Party to ſtay proceedings in his own 
Suit, and commenced by himfeif. 

41. Penſions are ſueable only in the Eccleſtaſtic al Court. 

42, The right of Tithes coming in queſtion between the Parſon and 
the Vicar, 1s 4 Suit properly belonging to the Ecclefiaftical Court. 

43. Whether, and how far, and inwhat manner the Eccleſtaftical 
Court may take cognizance of a Modus Decimandi, at large de- 
bated. 

44. When and how the Canon Law was introduced into this Realm, 


(1.) —_— the time of King Wilkam the Conqueror all matters, 
as well Spiritual as Temporal, were determined in the 

5, where was wont to fit one Biſhop and one Tem- 

poral Judge called Aldermannw ;, the one for matrers of Spiritual, 
the other of Temporal cognizance : But that was altered by King 
William ( and it ſeems by Parliament, for it was by the aflent of 
the Biſhops, Abbots, and all the chief perſons of the Realm) for 
he Ordained, That the Biſhop or Archdeacon ſhould not-hold 
Plea of the Epiſcopal Laws, & que ad Regimen animarum pertinent, 
inthe Hundred; but by themſelves, and there adminiſter Juſtice, 
not according to the Law of the Hwidred, but according to the 
Epiſcopal Laws and Canons, as appears by King Wilkar's Char- 
ter, trror. 2 R.2.pro Decano & Capitulo Ecclef. Lincolne, Jan. Angl. 
26,77. The Principal Courts Ecclefiaſtical (whereof fomeare 
now outof nſec) were, and are the Convecarion.Court, the High 
Commiſſion Court, the high Court of Arches, the Prerogarive Court 
of Canterbury, the Court of Delegates, the Court of Audience, the 
Court of Peculiars, the Court of Faculties, beſides the Biſhops Con- 
ſiſtories, the Archdeacons Courts, and the like, anciently called 
Hatlimots, or holy Courts. And the Saxon Kings, long before W:l- 
liam the Conqueror, made ſeveral Laws for the Government of the 
Church: Among others St. Edward begins his Laws with this Pro- 
teſtation, that it is his Princely charge, Ur Populum Domini, & 
ſuper omnia Santtam Eccleſiam, regat & gubernet, And King Edgar, 
in his Oration to his Ezglſb Clergy, Ego (faith he) Conftantins, vos 
Petri gladinm habetis : jungamnm dextras, C& gladinm gladio copude- 
ms, wt egecrantur extracaſtra Leprofi, & purgetur Santtuarium Domini. 
Bur upon the Conqueſt made by the Normans the Pope took the op- 
portunity to ufurp upon the Liberties of the Crown of England , 
tor the Conqueror came in with the Popes Banner, and under it won 
the Battel, Whereupon the Pope ſent two Legatesinto Exgland, 
with whom the Congueror called a'Synod, depoſed Srzgard Arch- 
biſhop of Canterbury, becauſe he had not purchafed his Pall in the 
Court of Rome, and diſplaced many Biſhops and Abbots to make 
room 


and their Turiſaiion, 


mm. 


room for his Normans, Among the reſt the King having earneſtly 
moved Wolſtan Biſhopof Worceſter, being then very aged, to give 
up his Sraff, was Anſwered by him, T hat he would give up his 
Staff only to him of whom he firſt received the ſame : And fo the 
old Biſhop went to St. Edward's Tomb, and there offered up his 
Staff and Ring with theſe words, viz. Of Thee, O holy Edward, I 
received my Staff and my Ring, and tothee I do now ſurrender the ſame 
again, Which proves, that before the Norman Conqueſt the 
Kings of England inveſted their Biſhops per Annalum & Baculum. 
By this admiſlion of the Pope's Legates, was the firſt ſtep or entry 
made into his uſurped Juriſdiftion in England; yet no Decrees 
paſſed or were put in execution touching matters Ecclefialtical 

——_—— _ Aſſent; nor would he ſi _— himſelf in 

int of Fealty to the Pope, as appears by his Epiſtle to Gre 

fred, Vid, Da. Rep. Caſe of ; wars 2 fo. 3g. yet in his 4 
Succeſſors time, in the time of William Rufus, the Pope by Anſelme 
Archbiſhopot Canterbury atrempted to draw Appealsto » but 
prevailed not. Upon this occaſion it was, that the King told 4 

felme, That none of his Biſhops ought to be ſabjett to the Pope, but that 

the Pope himſelf ought to be [ject to the Emperour, and that the King 


of England had the ſame abſolute Liberties in his Domunions as the Em- chiv. Rob.Cot- 
our had in the Empire, Yet in the time of thenext King #. 1, ton. £4: Aw. 


the Pope uſurped the Patronage and Donation of Biſhopricks,and 
all other Benetices Eccleſiaſtical : at which time Anſelme told the 
King, That the Patronage and Inveſiure of Bifhopricks was not his 
Right, becauſe Pope Urban had lately made a Decree, That no Lay-per- 
fon ſhould grve any Eccleſiaſtical Benefice., And after thisina Synod 
held at London, An, 1107. a Decree was made, Cui annuit Rex 
Henricws ( ſays Matth. Pariſ.) that from thenceforth, Nunqudm 
per donationem Bacuts Paſtoralis vel Annuli quiſquam de Epiſcopath vel 
Abbathia per Regem, vel quamliber Laicam mann, inveſtirernr in An- 
gha, Hereupon the Pope granted, That the Archbiſhop of Can- 
terbury for the time being ſhould be for ever Legatus Narus +: And 
Anſelme, for the honour of his See, obtained, That the Archbi- 
ſhop of Canterbury ſhould in all general Councils ſit at the Pope's 
foot, tangquam alterins Orbis Papa, Yet after Anſelme's death, this 
ſame King gavethe Archbiſhoprick of Carrerbury to wy Biſhop 
of London ( ſays Marth. Pariſ.) Et illum per Annulun & Paſtoralem 
Baculum inveſt#vit, as before he had inveſted William Gifford in the 
Biſhoprick of Wincheſter, contra novi Concilis ftatuta; as the fame 
Anthor reporterth 5 And this; becanſe ſucceeding Popes had bro- 
ken Pope UVrbar's promife, Touching the not sending of Legates 
into Ernglara, unleſs the King ſhould require it. And in the time 
of the next ſucceeding King, Srephen, the Pope gained Appeals 
rne 
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the Court of Romer, For ina Synod at London Conven'd by Henry 
Biſhop of V/7zcheſter, the Pope's Legate, it was Decreed, That 
Appcals ſhovid be made from Provincial Councils tothe Pope, 
Before which time, Appellarior:es in uſu non erant ( ſaith a Monk of 
that time ) donec Henricus Winton, Epiſcopus malo ſuo, dum Legatus 
efſet, crudelitcy intruſit., Thus did the Pope ufurp Three main 
points of Juriſdiction upon Three feveral Kings after the Congueſt 
( for of King William Rnfus he could win nothing,) viz. upon the 
Conqueror, the ſending of Legates or Commillioners to hear andde- 
termine Eccleſiaſtical Cauſes : Upon Her. 1. the Donation and 
Inveſtures of Biſhupricksand other Benefices : and upon King Ste- 
phen, the Appealsto the Court of Rome, And inthe time of King 
H.2. the Pope claimed exemption of Clerks 'from the Secular 
Power. 

(2.) The high Court of Convocation is called the Convocation 
of the Clergy, and is the higheſt Court Eccleſiaſtical, where the 
whole Clergy of both Provinces are either preſent in Perſon, or 
by their Repreſcntatives. They commonly meet and ſit in Parlia- 
ment-time z conſiſting of Two parts, viz. the Upper-houſe, where 
the Archbiſhops and Biſhops do ſit z and the Lower-houſe, where 
the Inferiour Clergy do lit. This Court hath the Legiſlative 

Convocation & power of making Eccleſiaſtical Laws, is commonly called a Nati- 
Cenvocando (0.1 Synod, Conven'd by the King's Writ, directed to the Arche 
by eve $446 biſhop of each Province, for ſummoning all Biſhops, Deans, Arch- 
deacons, Cathedrals, and Collegiate Churches, alligning them the 
time and place in the ſaid Writ; But one Proctor ſent for each Ca- 
thedral and Collegiate Church, and two for the Body of the infe- 
riour Clergy of each Dioceſs may ſuffice. The higher houſe of 
Convocation, or the Houſe of Lords Spiritual, for the Province 
of Canterbury conſiſts of 22 Biſhops, whereof the Archbiſhop is 
Preſident; the Lower-houſe, or Houſe of Commons Spiritual, 
conſiſting of all the Deans, Archdeacons, one Proctor for every 
Chapter, and two for the Clergy of each Dioceſs, in all 166 per- 
ſons, viz. 22 Deans, 24 Prebendaries, 54 Archdeacons, and 44 
Clerks repreſenting the Dioceſan Clergy. Both Houſes debate - 
and tranſact only ſach matters as his : Majeſty by Commiſſion al- 
loweth, concerning Religion and the Church. All the Members 
of both Houſes of Convocation have the ſame priviledges- for 
themſelves and Menjal Servants, as the Members of Parliament 
have. The Archbiſhopof York at the ſame time, and in the like 
manner, holds a Conyocation of all his Province at York, colr 
ſtantly correſponding debating and concluding the ſame matters 
with the Proyincial Synod of Canterbury, The Antiquity of this 
Court of Convocation is very great, for ( according to __ ) 
Ws St. Au 


8 H. 6, Caps Is 


99 


St. Augaſtine, An. 636. aſſembled in Council the Brieain Biſhops, 
and held a great Synod. The Clergy was never aſſembled or cal- 
led together at a Convocation by other Authority, than by the 


el 


King's Writ, Yd. Parl, 18 E>3. nn. 1, Inter Leges Inz, An, Dom. coly, par. 4, 


727, A Convocation of the Clergy called, Magna ſervorum Dei Inſt. caps 74- 


frequentia, The Juriſdiction of the Convocation is only touching 
matters meerly Spiritual and Eccleſiaſtical, wherein they proceed 
juxta Legem Divinam & Canones Santte Eccleſie, The Lord Coks 
cites ſome Ancient Records toprove, that the Court of Convoca- 
tion did not meddle with any thing concerning the King's Tem- 
poral Laws of the Land, and thence infers, That the Starate of 
25 H.8.cap. 19, ( whereby itis provided, That no Canons, Conſti- 
tation, or Ordinance ſhould be made or put in execution within this Realm 
by Authority of the Convocation of the Clergy, which were comrariant 
or repugnant to the Kings Prerogative Royal, or the Cuſtomes, Laws, 
and Statutes of thu Realm) is but declaratory of the old Common 
Law. And by the faid Act, the Court of Convocation, as to the 
making of new Canons, isto have the King's Licenſe, as alſo his 
Royal Aſſent for the putting the ſame in execution. But towards 
the end of that Act there is an expreſs Provsſo, that ſuch Canons as 
were made before that ACt,- which be not contrariant nor repug- 
nant tothe King's Prerogative, the Laws, Statutes, or Cuſtomes 
of theRealm, ſhould be ſtill uſed and executed, as they were be- 
forethe making of that At. And if any Cauſe ſhall depend in 
contention in any Eccleſiaſtical Court, which ſhall or may touch 
the King, his Heirs or Succeſlors, the party grieved ſhall or may 
appeal to the Upper-houſe of Convocation within fifteen days at- 


ter Sentence given, Remarkable are the Conſtitutions of Claring- x Eliz. cap. r. 


Ibid, 


don in the time of King H. 2. occaſioned by the Popes claiming Co.4bs ſupr. 


Exemption of Clerks from the Secular Power, ſo contended fqr 
by Thomas Becket, then Archbiſhop of Canterbury, againſt the King, 
as occaſioned a convening a Common Council, as well of the B- 
ſhops as of the Nobility, at Claringdon in the time of #. 2. where- 
in they revived and re-eſtabliſhed the Ancient Laws and Cuſtomes 
of the Kingdom for the Government of the Clergy, and ordering 


of Cauſes Eccleſiaſtical. The principal Heads or Articles where ,, ,,, .,; ,f 


of were theſe, viz. (1.) That no Biſhop or Clerk ſhould depart 4 przmunire, 


the Realm without the King's Licenſe 3 and that ſuch as obtained Davis Rep. 
Licenſe, ſhould give Surcties, That they ſhould not procure any fo. 51- 


dammage to the King of Realm during their abſence in Foreign 
parts. (2.) Thatall Biſhopricks and Abbies being void ſhould 
remain in the King's hands as his own Demeſnes, until he had cho- 
ſen and appointed a Prelate thereunto; and thatevery ſuch Pre- 
late ſhould do his Homage to the King before he be admitted 

B the 
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the place. (3.) That Appeals ſhould be made in Cauſes Eccle- 
ſiaſtical in this manner, viz. From the Archdeacon to the Ordi- 
nary, .from the Ordinary to the Metropolitan, from him to the 
King, and no farther. (4.) That Pezer-pence ſhould be paid no 
more to the Pope, but to the King. ('5.) Thar if any Clerk ſhould 
commit Felony, he ſhould be hanged ; if Treaſon, he ſhould be 
drawn and quartered. (6.) That it ſhould be adjudged High 
Treaſon to bring in Bulls of Excommunication, whereby the Realm 
fhould be curſed. (7.) That no Decree ſhould be brought from 
the Pope to be executed in England, upon pain of Impriſonment 
and Confiſcation of Goods. 
So called in (3.) Arches, or ama Curia de Arcubus, ſo called of Bow-Church 
Stat. 25 H, 8, in London, by reaſon of the Steeple or Clochiey thereof raiſed at the 
C19. top with Stone pillars in faſhion like a Bow bent Arch-wiſe, in 
which Church this Court was ever wont tobe held,being the chief 
and moſt Ancient Court and Conſiſtory of the Juriſdiction of the 
Archbiſhop of Canterbury; which Pariſh of Bow together with 
twetveothers in Londor, whereof Bow is thechief, are within the 
Peculiar JuriſdiCtion of the faid Archbiſhop in Spiritual Cauſes,and 
exempted out of the Biſhop of Zondor”s Juriſdi:tion. The Judge 
of this Court of Arches is ſtyled the Dean of the Arches, or the 
Official of the Arches-Court, unto whoſe Deanary or Officialty to 
the Archbiſhop of Canterbxry, in all matters and cauſes Spiritual, 
is annexed the Peculiar Juriſdiftion of the thirteen Pariſhes, as 
aforeſaid ; Having alſo all Ordinary Juriſdiction in Spiritual cauſes 
of the firſt Inſtance with power of Appeal, as the ſupzriour Eccle- 
a 24H. caſtical Conſiſtory, through the whole Province of Canterbury (a). 
(#.JCo. laftie. Yet the Lord Coke ſays (b ), his power to call any perſon for any 
par. 4 $. cowt Cauſe out of any part of his Province withinthe Diocefs of any 
of Arches. ofher Biſhop ( except it be upon Appeal ) is reſtrained by the 
23 H. 8.cap-9+ Srar. of 23 H.8.c. 9. Yethis Juriſdiction is Ordinary, and extends 
it {elf through the whole Province of Canterbury, infomuch that 
npon any Appeal made to him from any Dioceſs within the ſaid 
Province, he may forthwith, without further examination ( at 
that time ) of the Cauſe, iſſue forth his Citationto be ſerved on 
the Appcalce, with his Inhibition tothe Judge 4 quo. | 
Mich.6 Jac.C, 1 44:ch.6 Zac. CC. B, there was a Caſe between Porter and Rechc- - 
B. Porterand fier 3 The Caſe wasthis : Lews and Rocheſter, who dwelt in Eſſex, 
Rocheſters Eaſe, in the Dioce of London, were ſued for ſubtraCtion of Tithes 
= It. 13 & prowing in B. inthe ſaid County of Efex, by Porter, in the Court 
_ of Arches of the Archbiſhop of Canterbury in London: where the 
Archbiſhop hath a peculiar Juriſdiction of thirteen Pariſhes, called 
a Deanary,. exempt from the Authority of the Biſhop of London, 
whercof the Pariſh of St. Adary de Arcubus is the chief, And a great 
Queltion 


_— 


—— 


aud their Jurifliftton, = 


Queſtion was moved, Whetherin the ſaid Court of Arches hoklen 
in London, he might cite any dwelling in Efex, for ſubtraction of 
Tithes growing 1n Eſſex ? or whether he be prohibited by the Sta- 
tuteof 23 H.8. c. 9? Whichafter debate at Bar by Council, atid 
alſo by Dr. Ferrard, Dr. 7ames, and others in open Court,and laſtly 
by all the Juſtices of the Common Pleas : A-Prohibition was granted 
to the high Court of Arches, And, in this Caſe, divers points 
were reſolved by the Court; C1.) That all Atts of Parliament 
are parcel of the Laws of England, and therefore ſhall be expound- 
ed by the Judges of the Laws of England, and not by the Civilians 
and Canoniſts, although the Afts concern Eccleſiaſtical Juriſdicti- 
on. (2.) Reſolved by Coke Chief Juſtice, Wharburton, Daniel 
and Foſter, Juſtices,, That the Archbiſhop of Canrerbary is re- 
ſtrained by the 23 H. 3, cap.9. to cite any one out of his own Dio- 
ceſs: For Diaceſis dicirgy diſtinftio, &0. que diviſavel diverſu eft ab 
Eccleſia alterius Epiſcop & Commiſſa gubernatio unins, &c, And 
is derived a Di, Duo, & Elettio, quia ſeparat duas Furiſdiftiones : 
And becauſe the Archbiſhop of Cat hath a peculiar Juriſdi- 
Cionin London ;, for this cauſe it is fitly ſaid in the Title, Pteam- 
ble, and body of the Act, that when the Archbiſhop ſitting in his 
Exempt peculiar in Londoy, cites one dwelling in Eſſex, he cites 
him out of the Biſhop of London's Dioceſs ; Therefore, out of 
the Dioceſs. And inthe clanſe of the penalty of 101. it is faid, 
Out of the Dioceſs, &c. where the party dwelleth;, which agrees with 
the ſignification of Dzoceſs before. 2. The Body of the Atis, 
Noperſon ſhallbe henceforth cited before any Ordinary, &c. out of the 
Dioceſs or peculiar Furiſdittion, - where the perſon ſhall be dwelling \, and 
if ſo, then Fortiors, the Court of Arches, which fits in a Peculi- 
ar, may not cite others out of another Dioceſs.” And the words 
[ out of the Dioceſs| are meant of the Dioceſs or Juriſdiction of the 
Ordinary where hedwelleth. And ftom the Preamble of the Act 
the Lord Coke obſerves and itifers, That the intention of the Aft 
was to reduce the Archbiſhop to his proper Dioceſs, unleſs in 
theſe five Caſes, viz. ( 1.) For any Spiritual Offence or cauſe com- 
mitted, or omitted, contrary to Right and Duty by the Biſhop,G#e. 
which word [omirted ] proves there ought to be a default in the 
Ordinary. (2. Except it bein Caſe of Appeal, and other lawful 
cauſe, where the party ſhall find himſelf grieved by the Ordinary, 
after the matter there firſt begun ; Therefore, it oughtto be firſt 
begun before the Ordinary. (3. In caſe the Biſhop or Ordinary, 
cc. darenot,or will not Convent the party tbbe ſued before him. 
(4.) In cafe the Biſhopor Judge of the place, withitt whoſe Juriſ- 
diction, or before whom the Snit by this AR ſhould be begun and 
proſecuted, be party, directly or Ir was to the matter © 
B b 2 Cau 
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cauſe of the ſame Suit, (5.) In caſe any Biſhop or other inferiour 
Judge under him, &c. make Requelt to the Archbiſhop, Biſhop, 
or other inferiour Ordinary or Judge; and that to bedone in Caſes 
only, where the Law Civil or Common doth affirm, &c. The 
Lord Coke takes notice alſo of Two Proviſees in that At, which 
do likewiſe explain it, viz., That it ſhall be lawful for every Arch- 
biſhop, tocite any perſon inhabiting in any Biſhops Dioceſs in his 
Province for matter of Hereſie : By which ( ſays he ) it appears, 
That for all cauſes not excepted, he is prohibited by the AR, 
(2.) There is a Saving for the Archbiſhop, calling any perſon out 
of the Dioceſs where he ſhall be dwelling, to theprobat of any 
Teſtament: Which Proviſo ſhould be vain, if notwithſtanding 
that Act he ſhould have concurrent Juriſdiction with every Ordi- 
nary throughout his whole Province : Wherefore it was concluded, 
That the Archbiſhop out of his Diocels, unleſs in the Caſesex- 
cepted, is prohibited by the 23 H. 8: 6.9. tocite any man out of 
any other Dioceſs : which Act is but a Law declaratory of the An- 
cient Canons, and a true Expoſition thereof, as appears by the Ca- 
non, Cap. Romana in Sext, de Appellat. &+ C, de Competents. in Sext, 
And ( as the Lord Coke obſerves )) the Act is ſoexpounded by all 
the Clergy of England, at a Convocation at London, An. 1 Fac, 
1603. Can. 94. who gives us further to underſtand in this Caſe be- 
tween Porter and Rocheſter, That the Archbiſhop of this Realm, 
before that Act, had power Legantine from the Pope; By which 
they had Authority not only over all, but concurrent Authority 
with every Ordinary, Cc. not as Archbiſhop of Camerbury, &c. 
Caſe Porter but by his Power and Authority Legantine, Et tria ſunt genera Le- 
and Rocheſter, gatorums. ( 1.) Quidam de Latere Dom. Pape mittuntur, &c, (2) Da- 
Co. ubi ſupr. 2504, qui ſumpliciter in Legatione mittuntur, &'e, (3.) Nati ſeu Na- 
tivi, qu ſuarum Eccleſiarum pretextu Legatione funguntur, & ſunt 
Quatuor, viz. Archiepiſcopus Cantuarienſis, Eboracenſis, Remanenſic, 
& Piſanus : Which. Authority Legantine is now taken away and 
utterly aboliſhed. 
(4.) It is ſuppoſed, that the Judge of this Court was originally 
ſtyled the Dean of the Arches, by reaſon of his ſubſtitution to the 
Archbiſhop's Official, when he was employed abroad in Foreign 
Embaſſies, whereby both theſe Names or ſtyles became at laſt in 
{c) Comel. common underſtanding, as it were, Synonymous (c), For the Of- 
Interpr. ver. ficzal of this Court, and the Dean of the Arches by ſuch Subſtituti- 
Archer, on had both the ſame Juridical Authority, though with diftin&t 

ſtyles in ſeveral perſons, as appears by that which comes next to 
(4) Tem the Preface to the ancient Statutes of that Court, ordained by 
Td. 1, ar Robert Wincbelſey Archbiſhop of Canterbury (a), in that Star, touch- 
"—_— ingthe Form of the Judges Oath, where the words are, ___— 

| cialis 


and their Furiſdifion, 


Cialis dike Curie, quam Decanus de Arcubus, ſuus Commiſſarins Gene- 

ralis, Cc, For he that was the Archbiſhops Official in this-Court 

was heretofore obliged to Conſtitute the Dean of the Arches as his 

Commillary General in his abſence ; as alſo appears by another of 

thoſe Statutes or Conſtitutions of that Court, Ordained by Fohn 

IWhirgift Archbiſhop of Canterbury (e), the Title of which;Sta- 2,53 Eur. 

tute is, De Decano Eccleſia Beate Marie de Arcubus Lond, wherein 1583. 

we find, viz. Statuimus quod Officialis difte Curie teneatur Decanwn 

Eccleſie ſunm Conſtituere in ipſius abſentia Commiſſarium. Alſo by the 

Statutes and Conſtitutions of this Court made by Marthew Parker  _ _ .. 

Archbiſhop of Canterbury (f ), it is expreſly Ordained, That (f 4 —_—_ 

neither the Deanor Official of the Court of Arches, nor the Auds- hn -q 

tor of matters and Cauſes in the Court of Audience of Cant. nor Conſecra. 14, 

the Judge of the Prerogatwe Court, ſhall excrciſe the Function or | 

Profeſſion of an Advocate in anyCourt belonging to the Juriſdiftion 

of the ſaid Archbiſhop, on pain of Excommunication and Suſpen- 

ſion (g). In this Court of Arches the Prottors thereof do wear (4) vid. dia: 

ſuch Hoods, as Batchelors of Arts uſe to wear in the Univerſities ; Stat. M.S. 

which Habit or Formality was firſt enjayned by Henry Chichley 

Archbiſhop of Canterbury, in the year 1425. (bh). The ſtyle of (b)Antiq Brit, 

this Court 1S, Alma Caria Cant. de Arcubus Lond, Andthe Appeal *H-5-An1435. 

from it doth lie tothe Kingin Chancery (4). (1) 25H.8.19, 
C5.) This Court of the Arches anciently holden in Bow-Church 

of London, is of very great Antiquity ; the Lord Coke in the fore- 

Cited place lets us to underſtand, that he meets withit ina very 

Ancient Record of a Prohibition (k,), 1n Curia ChriFianitatiscoram (IHAL7 Ex. 

Decano de Arcubus London. TheStatutes and Ordinances of which a _ 

Court are very Ancient, and to which Thoſe ordained ;by Robert 12 E.r.in Ban. 

Winchelſey Archbiſhop of Canterbury, above 380 years ſince, do re- co. Eſſex. Gu- 

ferr: — Winchelſcy Archiepiſcopus Cantuarienſis deſcripſit Tudici- (ti.de Mortuo 

bus, Advocatis, Procuratoribus, aliiſque miniſtris Alme ſue Gerie.de Y* Clerbeus,. 

Arcubas jura quedam C& Statuta, que ipſe in Templo Arcuato ſedens yiq. Dyer. 

pro Tribunal; legit atque obligavit, Guints Idus Novemb. Anno 1295. 9 Eliz. 241. 

William de Sardinia being then his Oſhcial, and Henry de Naſſing- Ant. Brit. 

tou Dean of the Arches, the ſaid Officials Commillary General ; {+ 291+. 

By which Statutes it was Ordained, That the Advocates belong-. . 

ing to the ſaid Confiſtory, ſhould not excced the namber of Szx-+ | 

zeen , nor the Proctors above the number of Tex; nor thould any 

of them, without the ſpecial Licenſe of the Preſident of that Con-. ; 

fiſtory, abſent themſelves thence. by any attendance on any other C/) M: S.Sta 

Conſiftory, at ſuch times wherein Cauſes were to be heard in the £7 4e 4reubs 

Arches (1); And for thediſpatch of the Cauſes of poor and in- poten 

digent perſons, the Judge may by the ſaid Statutes affign them j» pnal.conctuſe. 

Advocates and Proctors to.proſecute for them Gratis C> Charitative, Statut.. 

and 
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and that nothing be paid for the Proceſs, Acts of Court, Exami- 
(m) DiR. Star, Nations, Sentence, or other Court-Fees in ſuch Caſes (m), In 
$. Item Precu- which Court the Senior Advocates by the ſame Statutes are to take 
ratores their places oppoſite to the Judge, the others on each ſide of him, 
IP 1:4 Nigherto, or remoter from him according to their Seniority the 
ms 7ud, like Order in Court to be obſerved alſo by the Proctors. And 
Ord. cap. Sta- ſuch was the devotion of thoſe days in that in that Conſiſtory, That 
tuimss. gloſſs in order to the imploring of the Divine aſſiſtance on their pro- 
w#7b. Ad Pau- ceedings in Judgment, it was further Ordained, That,Divine Ser- 
ia vice ſhould be celebrated in Bow-Church immediately before the 
firſt, and after the laſt Ceſſion of every Term, the Judge, Ad- 
yocates, Proctors, and other Officers of the Court to be preſent 
thereat. 

( 6.) The Prerogative Court of the Archbiſhop of yy 
that Court, wherein all Teſtaments are proved, and Adminil 
tions granted of the Goods and Chatrels of ſuch perſons, as dying 
within his Province, had at the time of their death Bona Notabilia 
in ſome other Dioceſs, than that wherein they diedz- which Bona 
Notabilia regularly muſt amont to the value of Five pounds, fave 
in the Dioceſs of London, where it is Tex pounds by Compoſition, 

Co. Tnſt. par.4. The Probat of every Biſhops Teſtament, and the granting of the 
cap» 74+ Adminiſtration of his Goods and Chattels, albeit he hathnot 


Goods but within his own Juriſdiction, doth belong to the Arch- 
biſhop. The like Court hath the Archbiſhop of York, From 
this Courtlies the Appeal to the King in Chancery. If one make 
VPigot and Gaſ- two Executors, one of ſeventeen years of Age, and the vther un- 
coin's Cale, der, Adminiſtration during the Minority is void, becauſe he of 


—_ — A ſeventeen years old may execute the Will, if Adminiſtration during 


Law, &c, * the Minority in ſuch caſe be granted; Andif the Adminiſtrator 
brings his Action, the Executor may well releaſe the Debt. One 
was cited to appear inthe Prerogative Court of Canterbury, which 
lived out of the Dioceſs of Canterbury, and upon that he prayed 
Prohibition upon the Statute of 23 . 8.c.9. which willeth, that 
none ſhall be cited to appear out of his Dioceſs, without aſſent of 
the Biſhop, and Prohibition was granted : And yet it was ſaid, 
that in the time of 7.3. and Queen Mayy that the Archbiſhopof 
Canterbury had uſed to cite any mandwelling out of his Diocels, 
and withinany Dioceſs within his Province, to appear before him 
m the Prerogative Court, and this without the alent of the Or- 
dinary of his Dioceſs : But it was Reſolved by the Court, that this 
was by force of the power Legarrine of the Archbiſhop, that (as 

Trin. 8 Jac. L£Z:ndwood ſaith ) ought to be expreſſed in the Prohibition, for the 

zrowal. p. 2: . Archbiſhop of Canterbury, York,, Piſa, and Reymes, were Legats 
nati, and others but Legati 4 latere, The Lord Ghke, in his Inſti- 

rures, 
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tutes, pr. 3. cap. 69. gives usthe Reſolutions upon the Statute of 
21 H.8.cap.5. That if a man makes his Teſtament in paper, 
anddieth poſſeſſed of Goods and Chattels above the value of 40 /. 
and the Executor cauſeth the Teſtament to be tranſcribed in parch- 
ment, and bringeth both to the Ordinary, &c. tobe proved It 
is at the Eleftion of the Ordinary, whether he will put the Seal 
and Probat tothe Original in paper, or the Tranſcript in parch- 
ment ; but whether he put them to the one or to the other, there 
can be taken of the Executor, &c, inthe whole but 5 5, and not 
above viz. 25.64. to "the Ordinary, &c. and his Miniſters, 
and 2 5, 64. to the Scribe for Regiſtring the ſame: or elſe the ſaid 
Scribe to be at his liberty, to refuſe the ſaid 2 5. 64. and to have 
for writing every ten Lines of the ſame Teſtament, whereof eve- 
Line to contain ten inches, one penny. If the Executor deſire 
that the Teſtament in paper may be tranſcribed in Parchment, he 
muſt agree with the party for the Tranſcribing ; but the Ordinary, 
&c. can take nothing for that, nor for the Examination of the 
Tranſcript with the Original, but only 2 5. 6 4. for the whole du- 
ty belonging tohim. Where the Goods of the decenſed do not 
exceed five pound, the Ordinary, &c. ſhall take nothing, and the 
Scribe to have only for writing of the Probat ſix pence , ſo the ſaid 
Teſtament be exhibited in writing, with Wax thereunto affixed 
ready to be ſealed. Where the Goods of the deceaſed doamount 
to above the value of five pound, and do not exceed the ſumm of 
forty pounds, there ſhall be taken for the whole but 3 5. 6d. where- 
ef to the Ordinary, &c. 25.64. and 124. to the Scribe for Re- 
giſtringthe ſame. Where by Cuſtome lefs hath been taken in any 
ef the Caſes aforeſaid, there leſs is to be taken. And where any 
perſon requires a Copy or Copies of the Teſtament ſo proved, or 
laventory ſo made, the Ordinary, &c. hall take forthe Search,. 
and making of the Copy of the Teſtament or Inventory ( if the 
Goods exceed not five pound ) ſix pence; and ( if the Goods ex- 
ceed five pound, and exceed not forty pounds) twelve pence. 
And if the Goods exceed forty pounds;then two ſhillings ſix pence. 
or to take for every Ten lines thereof of the proportion belhre re- 
hearfed, a peny. And whenthe party dics Ioteſtate, the Ordi- 
nary may diſpoſe ſomewhat in pious uſes, notwithſtanding the Act 


of 31E4. 3. but with theſe Cautions : (1.) That it be after the Mich. 2 0 Jae. 
Adminiſtration granted, and Inventory made, ſo as the ſtate of #* £47 Stellar. 


the Inteſtate may be known, and thereby the ſumm may appear 


to be competent. (2. The Adminiſtrator mult be called to it. par.3, cap. 6g. 


(3.) The uſe muſt be publick and godly. (4.) It muſt beexpreſ- 

ſed in particular. Ard (5.) There maſt be a Decree made of it, 

and entred of Record. | 
(7.) The 
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(7.) The Court of Audience, Guia Andientia Cantuarienſis 
The Lord Ghe touching the Juriſdiction of Courts, taking notice 
of this of the Audience among, other of the Eccleſiaſtical Courts 


(n) Co. Inſt.q. (), ſays, That this Court is kept by the Archbiſhop in his Palace, 
;par. cap. 744 and meddleth not with any matter between party and party of any 


contentious Juriſdiction, but dealeth with matters pro forma, and 
Confirmations of Biſhops Elections, Conſecrations, and the like, 
and with matters of voluntary Juriſdiction, as the granting of the 
Guardianſhip of the Spiritualtics Sede vacante of Biſhops, Admiſ- 
ſions and Inſtitutions to Benefices, —_— with Banns of Ma- 
trimony, and fuch like. This Court did belong to the Archbiſhop 
of Canterbury, and was in point of Authority equal with, but in 
point of Dignity and Antiquity inferiour to the Court of Arches. 
It ſeems that Anciently the Archbiſhop of Canterbury did hear di- 
vers Cauſes of Eccleſiaſtical cognizance Extra-judicially, and at 
home in his own Palace, wherein, before he would come to any 
final determination, his uſage was to commit the diſcuſſion there- 
of to certain perſons learned in the Laws Civil and Canon, who 
thereupon were ſtyled his Auditors, whence in proceſs of time it 
center'd in one particular perſon ſtyled, Cauſarum Negotiorumqus 
Audientie Cantuarienſis Auditor ſeu Officialss: And from hence the 
Original of this Court is properly derived. With this office of 
the Auditor the Chancery of the Archbiſhop is faid to have been 
heretofore commonly joyned, not controyerting any matters of 
contentious Juriſdiction in any deciſions of Cauſes between Plaintiff 
and Defendant, but ſuch only as were Yoluntarie Turiſdiftions & 
ex Officio, touching ſuch things only as are fore ſpecified, and ſuch 
like. By the Provincial Conſtitutions it is Ordained, That for 
the eaſe of the People they may at times convenient (to be aſſigned 
by the Biſhop) have acceſs to their Dioceſan, Er quod Prelats per- 
Jonaliter Audzant querelas in his Cathedral, or next Parochi 
Church,velin aliqua Maneriorum ſuorum Capella, ſi tals futrit,Lindw. 
de Offic. Fud. Ord. cap. Statuimus, in gloſſ. verb. in Publico, It ſeems 
not altogether improbable, but that from the practice hereof this 
Court of Audience anciently had its Original, as aforeſaid ; And 
although it be not now in uſe as heretofore, yet conſidering the 
Subje&t-matter it only took cognizance of, it was a good Expedi« 
ent to prevent many Suits at Law in Foro Contentioſo, 

(8.) Faculty | or, Court of Faculties | in the ſenſe here meant 
and intended, muſt not be underſtood according to its original and 
genuine fignification, but asaterm of Art according to alimited 
conſtruction reſtrained under that peculiar notion and particular 
underſtanding which the Law hath of it, in reference toa branch of 
the Eccleſiaſtical Juriſdiction: And fo it is underſtood and on 
monly 


and their Juriftition 


monly uſed for that Priviledge or eſpecial Power, which islegally 
granted to a man by: Licenſe, fayour,indulgence, 2nd diſpenſation 
to have or do that, which otherwiſe by the Canon Law he could 
not; as to eat Fleſh upon days prohibited ; to Marry without Banns 
firſt publiſhed;to hold Two or more EccleſiaſticalBenefices incom- 
patible z the - Son to ſucceed the Father in his Benefice, and'ſich 
like. A Fatuhy granted to-'one, who isnot Iricambent, tþ take Vid. Vauzh, 
a void Benefice, is void : But a: Facxltyto one, who 1s Incumbent ReP- & 25- 

of a Benefice to retain the ſame is good. It is called Facatries it 

the Statute of 28 #3. cap:16. Sir Ed. Coke makes mention of the 

Court of Faculties, although it holds no Pleavf Controverfie (9). (#) Co. par. 4. 
It belongs to the Archbiſhop of Canterbury, and his chief Officer laſt. cap. 74: 
thereof is called Magiſter ad Facultates, whoſe power is to grant 
Piſpenſationsto theends and purpoſes aforeſaid ; and fo may eve- 

ry Dioceſan, as'to that of Marriage, and eating of Fleſh'on days 

prohibited. Faculty (according to Sir Ed. Coke in the place fore- 

cited ) ſignifies a Diſpenſation: ſo that Facwlates ( in this ſenſe ) 
Diſpenſationes & Indulta are Synonyma., Who likewiſe there ſays, 

that this Authority was raiſed and given to the Archbiſhop 

of Canterbury by the Statute of 25 H.8.c,2 1, wherby Authority 1s | 

given tothe ſaid” Archbiſhop and his Succeſlors to grant Diſpenſa- 

tions, Faculties, &c. b _ or his ſufficient = _ | _ 

G—_— 'or Deputy for any ſuch matters, commonly called the 

Maſter of the Faculties, and of all ſuch matters as whereof here- 

tofore ſuch Diſpenſations, Faculties,&c. then had been accuſtom- | 
ed to be had at'theSee of Rome, or by Agr (p). For (p) Trin. 44- 


bythe Star. of 28 H8; c.16.' it appears; the Biſhop of Rome did Eliz. C.B. 
grant Faculties and Diſpenſationsto the Kings Subjects, as, Plurali- m_ 925+ lib, 
ties, Unions,” Trialitics; Appropriations, Commendams, Exemp- #11. Co. p. 
tions. - And the Judgment of Patliamentexprefſed in thePream- 2,513. 
bleof that Statute of Fatwlties is very remarkable to this purpoſe ;, Paſc.g. Jac. C- 
where it is recited, that the Biſhop of Rome had deceived ardaby- Ben 1reland,ie 
ſed theSubjeCts of the Crown of England pretending and perſiyz- Cale de Dome 
dingthem, That he had fi d pomer to Diſpenſe with all humane Laws, ob hay 
Uſes, and Cuſtomes of all Realms, in all Cauſes which be called Spirituaſt- 
which matter hath 'been uſurped and prattiſed by him and his Predeceſ- 
ſors for many.years,to the great derog ation of the Imperial Crown of Exv. 
gland. Fo, whoearthsſaid Reals of England; recognizing nd Supe- 
riour undef God, but the King, hath been, and yet is, fret from Shb- 
jethon to any mans Laws but onlyto ſuch as have Pb deviſed, made,and 
Ordained within this Realm for the weal of the ſame, ov to ſuch otheys 
as by ſuffrance of the King anil his Progenitors ban of hr Reals 
have taken at their free liberty, and b their own conſent, \te'be led 7 
aong them; | and buve bound rthemſabves bydont uſe and'enftome tithe of- 
a* © I Ce | —_— 
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ſervarct of the ſame, not 450 the obſervance of the Laws af any Fox, 
eggs Prince, Potentate, or Prelaze ; but as tothe acc eng 
Laws of this Realm, originally eſtabliſhed as Laws of the ſar bythe ſaid 
Jfferance, conſent, and cuſtome, and not otherwiſe : at b wyhb 
naturd equity and good reaſon, that all ſuch bumane Laws made within 
this Realm, or enced RS by > aa Sefrenee, Jy > 
and one, ſbould Di 2 afated, Amplific OY Gents 
dy the King and his Parliament, or by ſuch gerſons as the King and 
Parkbament add achrizsgte. Vid.2 LH.7.4. 4. where #s ſaid, 
That certain Prieſts were deprived of their Benefices by Aft of 
Re Eagle nc pores Pape, deforethe makaget 
that the King of £4 and not the Pope, Þeforet F 
the ſaid Statute by A might de jure Deſpenſe with, the Eccle- 
fiaſtical Law in that andother caſes. For although many of our!Rc- 
deſiaſtical Laws weze firſt deviſed in the Court of Rome, yetthey 
being eſtabliſhed and confirmed in this Realm by acceptance ang 
uſage, are pow.become. Engliſh Laws, and ſhall no.more be repe- 
ted Romer Canansor Conſtitutions: Ag Rehyſus fpeaking De Ke- 
gula Cancellarig Romane de veriſimili notiti4., Has (fayshe) 
abiqne in Rego Erancin eft-reegea, & oft Lex Regns effetia, & obſer- 
vatur tanguan Lex Regiiz nov eqn Zane Iegins' Paps <4an 
reuocare nonpoteſt, The Kings of England from time ito timeine- 
very Age before the time of #3, have uſed togrant Diſpenſations 
in Caules Eccleſiaſtical ; For whereas the Law of the Churchis, 
That every Spiritual perſon js viſitable bythe Ordinary , Ki 
Williaw the Gngqueror by his Charter Di/prnſed with and exam 
the Abby ek uns from a mayo I of -— Or 
danary 1! Expreſs words, Cad bf Eccleſia libera qnugs ' 
12 perperuwn ab omni ſubjettione Epiſcoporun, & quarulibet per ſone- 
rue doninatione, ſiut Eccleſia Chriſti Cantuarienſis, &c. whereby 
he Dsſpenſes with the Law of the Church in that Caſe, Vid, labr. 
De wera differentia Regie pateſtatis & Eccleſiaſtice. Edit. 1 534-where 
- that _—_ _— yr b 4 re. 7 _- lke-Charter was 
granted to ngdon by King Kenelphuw, 321, 7.23. 
& 25.and Candry's Caſe, Co.per.5.fo.10.4. Solikewiſe every Ap- 
iation GE _ 100 tothe Parſon lm- 
» 40. retain © 19 PCr Petty » 26 appears 
mw Grendon's Caſe. Plow. Com. 503. In which Adtthe King by the 
Common Law ſhall be always Actor,not only as Supzeam Patron, 
ut alſo as Supream Ordinary ; as is alſo obſerved-in Grendav's 
Caſe. Forthe King alone without the Pope may make —_ 
latrons. 7 E.3. Fix. Quare Impedit 19, And in the Caſe of AMes- - 
Nova albirnm, and Maluminſe, 11 H.7.32. 4. itis.held; Thatthe 
kiogmaydegpeaſe with a Prieſt tohold Two Benckices ; and with 
a 


| an 


— _—_— ——— — —_——— 
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Baſtard, that he may be a Prieft , notwithitanding the Eccleſia- 
icat Laws which are to the contrary. And as he may «sſpenſe 
with thoſe Laws, fo he may pardon all Offences contrary to theſe 
Laws, and his Pardon is @ barr to all Suits pro ſalute anime, of 
reformatione mornmand all Suirs ex Officso inthe Eceleſiaſtical Court, 
Halls Caſe,Coke 5.per. fo.5 1.In af Faculties or Diſpenſations, for the 
hotding of Two Benefices, granted at the Court of Rowe,there was 
always a particular Deyoy arion of Non obſt ante the right of Patro- 
nage of Lay-Pat nd of the right of the King by name expreſs, 
where the —— belonged tohim, otherwiſe the Faculty was 
yoid ; For by the Canon Law the Lay-Patrons onght to be called 
togive their Confents in alt Caſes of rhar nature; And if ſuch a 
particular Non obſt«nte were not added to the Facalry, then there 
was inſerted another Clauſe, viz. Dummods Patronorum exprofſn 
accedar Conſenſm ;, alſo by another Clauſe Authority was always 
en tothe Official or Archdeacon, or other Ecclehaſtical Mini- 
, to put him, ro whom the Faculty is ed, into 
of the Bertefice cxm arciderir, And becauſe by the Canon Lay the 
Patron's conſent was ever requiſite in a Commend, for that reaſon 
in every Faculty or Licenſe granted by the Pope to makea Permu- 
tation, Union, or Appropriati6n of Churches, theſe words were 
ever added, viz. YVocatis m intereſt which chiefly intends the 
Patron. And which Union and Approbation ſhall not according 
toCommon Law be made withont the Patron's aſſent. - Yd. 1 1. 
H18. 6H.7.13. 46 Af. p.z0. Ed.3.36. 40 Ed.3.26, Grendon's 
Cafe, Plow.Com.498.s. AF or Diſpenſarion is of ſuch force, 
that if a Clerk be preſented toa Benefice with Cure, and be Ad- 
mitted, Inſtituted,and Inducted into the ſame,ſo that the Church is 
full of him, if afterwards he be preſented to another Benefice In- 
ible, orelected to a Biſhoprick;, and before he is Inſtituted 
tothe ſecond Benefice, era wee he obtain a Faculty 
or Diſpenſation to retain the firſt Benefice Perpernue Commend titulo, 
that is, for his life, that Faculty or Dyſpenſarion ſhall be of ſach ef- 
fet,that the former Benefice ſhall not be void by acceptance ofthe 
Second wy #eomrmrn to the Biſhoprick ; but he ſhall remain 
and Incumbent of the Grit Benefice during hislife. 
In thetime of #.6.when Beaufort, Great Uncle to the King, 
being Biſhop of Wincheſter, was made a Cardinal, and after that 
ed nds phe went pr nr gs 
were made Cardinal , yet his Biſhoprick of Wimchefer ſho 
not be void, but that he migke retain the ſame as z yetit 
was held, That the See of Wincheſter was void by aſſuming the 
Cardinalſhip, which exempts the Biſhop from the Jurifdiction of 
his Metropolitan; And for that the TS fell intoa pany *- 
'S + — 
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for which he purchaſed his Pardon, which, is found. among 
the Charters. 4 H. 6. in Archivis Turr” Lond, 6, & 7 Eliz, 
Dyer 233.4. Jo. Packhurſt being elected to the Biſhopricki1of Nox. 
wich, before he was created Biſnop, obtained a dna or Diſpen- 
ſation from the Archbiſhop of Onppny (by force of the Statute 
of Faculties) toretain a Parſonage which he had before in Comme. 
dam, for Three years, viz. 4 Feſto Michaelis An, Dom. 1560, uſyue 
ad idem Feſtum, in An- 1563, Before the firſt Feaſt of St. Mihcael, . 
Packburſt is created Biſhop, and afterwards he reſigned the Benc- 
fice, And the Queſtion was, whether that Benefice became void by 
the: re hignarion of Packburſt, or by his Promotion-to the Bi- 
thoprick? And it wasadjudged, That the Church became: void by 
his Reſignation : Which proves, That by virtue of the ſaid Facul. 
ty or Diſhenſation he continued Parſon until he had Reſign'd.. Yid, 
N.Br. 36,h.. If a Parſon who hath a Faculty or Diſpenſation to hold 
bis Rectory, be created a Biſhop, andafterthe Patron preſent a- 
other incymbent,, who is Inſtituted and IndyCted, now the Bi- 
ſhop-{hall-tiaye, a Spolsation againlt that Incumbent, which proves 
that his real poſſefion in the Parſonage always continued by virtue 
of the ſaid Faculty or Diſpenſation. And in this Caſe of a Commex- 
dam inSir 70. Davis Reports, this Differences put between a Fa 


. Cultyto. take 4 Benefice, and a Faculty to retain a Benefice, viz., That 


a Faculty granted to one who is not. Incumbent to T ake a void Be-, 
nefice, is void: Anda Facultyto one who isIacumbent of a Bene-.” 
ce to Retain the fame Benefice, is good. By virtue of theſe Fa- 
cultics, Diſpenſations, and Proviſions from the Pope , Edmond the 
Monk of Bury, who was a Miniſter in the Court of King Ed. 3, 
had many Benefices , as appears in the foreſaid Caſe of the Biſhop 
of St. Davids, 11 H.4. And Hankford ſajdin the ſame Caſe, fo. 191, 
4, Thatby virtue of ſuch Facutty one and the ſame perſon had been 
Abbot of Glaſtenbury, and Biſhop alſo of another Church ſmul & 
Jemel, and had the Poſſeſſions and Dignity of both at the ſame time. 
Likewiſe Hen.Chichley (who was afterwards Archbifhop of Canter- 
bury) being a Prebendin the Cathedral Church of Sarum, was e- 
lected Biſhop of St. Davids , and before his Conſecration , the 
Fopereciting by his Bull;that he was elcCcted Biſhop of St. Davids, 
Sranmed him a Faculty and power to hold and enjoy all his other 
nefices, till the Pope ſhould otherwiſe order, &c. Y;d.Nov.De- 


. Cz/. Rot. 331, And that theſe Facwlries or Diſpenſations to hold 
 Renefices z# Commendam, were granted in the Court of Rome in 


the time of King H.5. appears in Lindy. de Preb. 6, Audiſtis, ver. 
Dijpenſatione, And although in Caſe of Hen, Beaxford aforeſaid, 
K wa$held, That the Diſpenſation came too late, it being gran- 
ted afrer the Bilbop was created Caxdinal z yet afterwards in the 

time 


ant their Jlri/d:Gon; \) | 120 
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time of Ring #.8. Cardinal /olſey, havingy before” ke was created 
Cardinal , Obtained a Bull trom the Pope, to retain the Archbi- 
ſhoprigk'of Torkas perpetual Adminiſtrator, and the Abby-of St. 
Albans in pergetuam Commendam,, he held both during his life by vit- 
tue of theſaid Faculty.or Dyſpenſation; Vid. 27 H.8: 1 5.4.,By theſe: + 
Preſidents and Authorines its eyident, [That before:the making of 
the foreſaid Statute of, Facwlrjes , fach Diſpenlations were had ahd - 
obtained at the-Court'of Rome, to hold in-Commendam Eccleſiaſtical 
Renefices in England. Byt:the truth is(as in the foreſaid Calgde Com- 
menda, Davis Rep.) 'ſuch Faculties or Diſpenſations granted by 
the Pope touching Eccleſiaſtical -benehices in S—_ ever 
contrary to:the Law of the Realm, for it was a mecxuſurpation 
on the Crown of. England before. the Statutes madeagginſt Provi- , 
ſers, And theſe Statutes were made in declaration of the Common. 
Law in that point. 12 Ed.2.Fitz.2u4.[mp.169, 19Ed.2, Fitz.Qua 
non admiſit;7. 15 Ed, 3. Fitz.. Qua. Imp.165.-21 Ed.3,40, 11 H.4.. 
230.4,It is alſo meet to be knowny,T hat long before KingH.$. the: 


OO i OI OI 


Statate of 16 R.2 and divers other Laws againit Provi/ors,and- ap”; ,yEd.te 
peals to Rome , and the Popes Uſurpation upon the Rights of 'thez 1; Ren. 
Crown of England,were made well-nigh as ſevere as any ſince. The: 3:Ed.3; c. 1. 
firſt encroachment of the Biſhop of Rome upon the Liberties of the 27 Ed-3- c 1- 


Crown of England was made in the time of King William the Gon-. 75” 


Ed. 3. 


werey ;; For beforethat time the Pope's Writ did not.run in Exg-- p,y;; Rep. in 
d, his Bulls-of Excommication and Proviſion came not thither, the caſe of 
nor were any Girations or Appeals made from thence to the-Court of Premunire, fo. 


Rome, Elextherius the Pope, within leſs then two hundred years af- ©7: 
ter Chriſt, writes to Lucius the Brittiſh: King ,. and calls him God's 
Vicar within his Kingdom. Pelagizs the Monk of Bangor , about 

' Ann.400; being Cited to Rome, refuſed to appear upon the Pope's 
Citation, affirming, That Britain was neither within his Diocels 
nor his Province. And-when about the year 600, Auguſtine the 
Monk was ſent by Gregory the Grear into England, to-Convert the 
Saxons,the Brittiſh Biſhops then in Wales regarded neither his Com- 
miſſion nor his Doctrine, as not owing any duty to, nor having a- 
ny dependance on the Court of Rome, but 1ti]] retained their Ce- 
remonies and Traditions , which they received from the Eaſt= 
Church upon the firſt plantation of the Faith in that Iſland... And 
though 1na the Saxon King gave the Pecer-pence to the Pope,partly 
as Alms,and partly in recompence of a. Houſe erected in Rome for 
Engliſ» Pilgrims , yet certain it is, that Alfred, Athelſtane, Ed- 
gar, Edmond, Canutus, and Edward the Gnfeſſor, and other Kings 
of the Saxon Race, gaveall the Biſhopricks in England per Annu- 
lim & Baculum, 


(9.) In 


Ibid. fo. 28, 


112 Of Comes Eeekfuaftival, 
( 9. ) hi the Caſe of Evans againft Abi ib, it was agreed (9), 
(4 OG That the Nature of 4 AR is , for to derogate and ks 
Jac. 4 5-21, Void a Statute, Canon, and Conſtitution, asto that whichig pro- 
and Kiffn ver. hibites, as tothe party, and it-iz an exception (as tohim) our of 
Askwith. Zones thie Statute or Conſtitution. It is ſaid, that aDifpenſation is Pro- 
Rep. vida Relawatio mali prohibits neceſſuats vel militare penſata (r), And 
( - mw = ui the fare Caſe it was alſo Reſolved by all the Judges, That the 
why King hath power to Diſpenſe with Srarxres andCanors in force with- 
in this Realm: By the very Common Z.aw, of right it was in the 
King ; for the Canons are the Eccleſiaſtical Laws of the Land, 
ahd do riot bind; except they are received in the Realm, as appears 
(5 ) Dr. Stan, BY the Stare of 25 H.8..0.21. (4). And by the Srarmte of Adernon, 
dis Caſe touching that one-was born before Marriage, as by the Cor, yet 
Kelw.Rep. at Coitimoti Law he is Legitimate. And 10 H.7.12. it is faid,That 
the King may Difpenſe with one to hold two Benefices;and it ſeems 
the Pope de faFo and by Uſurpation did uſe to Difpenfe, and by 
the Srar. of 25 H.8.ca.21. thepower is taken from the Pope and 
(;) Vid. caw- confetr”d Gunwarive on the King (r): Andby the Star, af 25 H.8. 
dry's Caſe. the Archbiſhop of Canrerbury may Diſpenſe in divers caſes; but 
Co. Rep. Pab\ that doth not exclude the power of the King. 
555 Cafe, ( 19-) Inthe fame Caſe it was held per Geriam wna voce, That 
Plow, Com, Where a Deatt is made a Biſhop, with a Dif jon from the 
King to hold the Deanary notwithſtanding the Biſhoprick, fuch 
_ continues him Dean as before, by force and virtue of 
his fotmer Title;to all intents and purpoſes, ſo as that he may con- 
firm, of make Leaſes,or doany other Act as Dean, as'if he had not 
been made a Biſhop at all; For before the Canon or Conſtitution 
rade atthe Council of Latera? , for the voidance of the firſt Be- 
nefice by taking another Benefice or Promotion, it was lawful and 
not forbidden ſo to do ; and: the nature of the Diſpenſation is to 
exempt him from the penalty, and ſo it remains asif the Canon 
had never been made, which appears by 11 H.4. in the Caſeof 
the Biſhop of St. Davids, That ſuch a perſon that had ſuch a Diſ- 
penſation beitig Defendant in a Quare Imped.counterpleaded the Ti- 
tle of the Plaintiff; which he could not do by the Statute of 25 
Ed.2. unleſs he had been the Poſſeſſor thereot, and he in polleſſi» 
or by 4 H.8. Dyer.1. is one whois and continues Incumbent by - 
ftirationand Induttion : Therefore in this cafe the firſt Title and 
Indu&tion continues; And in the ſame Caſe it wasalſo agreed, That 
fach Diſpenſation is notfany Proviſion,for no new thing is done,but 
the aftictent Title continues. And in Firz., N.B. Brief Spoliation, 
ſuch a perſon may maintain a Spoeliation, and none can maintain 
that, unleſs he continue his Inſtitution and Induction', Parkbw's 
Caſe, 6& 7 Eliz, Such a Commendam Continues to the perſon, be 
it 


and their FerfbAlan. 


it that the Benefice he void by Reſignation; And 21 Zap, in a Que- 
1 Impedit in CB. by Woodley again the Bifhop. of Exerer and Afar- 
w497148+ it was fo Reſolved and Adjudged, and the words of that 
Diſpenation are fuſhcient , for 3t is to retain jt during his life #2 
Commendem, aus mode quaciumngue de jure mags efficacrs and ah the 
probts sherevo belonging, 6 caters facrry Gr peromplers que nd De- © 
canatun pertinent in tam amples made & forma, as if de had wor boen 
| to be a Biſhop., with a Nov obf are toall Canons, &c. 
Andio they all concluded, That the Diſpenation continmes bim 
Dean, enabling mmto/ConfirmLeaſes made by theBiſhop. 
(11.) WV, LibelsforaLegacy inthe Eccleſiaſtical Court againſt 
B, who moves for a Prohibition, becauſe he had' there pleaded 
Plene Admwftrawt, and proved thathy ane Witneſs, and they . 
would oatalown. Rithard/or, befobe the Statuteof Fd. 6.the 
proper Suit for Titbes was there, and if they allow not ane Wit- 
nels toprove payment, a Prohibition fhall be granted. And he put 
Morris and Eaton's/Cale inthe Bifhop of Winchefter'sCale, where 
itwas Ruled ; if the Eccleſiaſtical Count will not allow that Plea 
which is gaodin.our Law, aProhibition: ſhall be granted, as withe 
Caleat Tithes.  And:hefaid, the Cafe of a Legacy.is all one. 
.Gaok,, when one comes to di(c athing by due-matter of Law, 
and proves it by one Witneſs ;, if it benot allowed, no Prohibs- 
tion ſhale granted there.  Richardſov, Our Caſe is of Pl- 
ve Admin:trevit pleaded,which goes in diſcharge, andprovesthat 
by ove Witneſs, and not allowed, a Probibition ſhalltbe granted. 
Hutton ſaid, That properly for 2 the. Suit isin theEccleſ- 
altical Court : although they may ſye 1n the Chancery for it, yet 
theproper-Court isthe Eccleſiaſtical Court. And they aid, that 
they uſed to.allow one Witneſs with other good Circumftantial 
proofs, if 'they be not mn ſome Criminal cauſes, whene of aeceſlity 
there uſt betwo Witneſſes. In one Hawkirs Calc, Farmer of 
an Appropriation , Libels for Tivhes of Lambsforfeven years: 
. And there payment was/proved by one Witneſs, anda Prohibition - 
was granted:for Non-allowance. Yelwerton, There may be a dif- 
ference where the Suit is meerly Eccleſiaſtical for a Sum.of Money, 
as for a Legacy, there the payment of the Legacy is of the nature 
of the thing, and the Eccleſiaſtical Court ſhall have Juriſdiction. 
of the proof and matter. But if one gires a Legacy of itwehity 
Oxen, aud the other pleads payment of asmuch money infatit- 
fattion, there they cannot proceed , but at Common Law, for 
that the Legacy is altered; Andif a proof of one Witneſsis not . 
accepted, a Prohibition ſhall be granted , for nowit is a.Legal 
Trial, 35 H,6. If the Principal be. proper for their Court; the 
Accellory is.of the fame.nature. Alfo the Suit is commenced far 
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- a Legacy, and-the other pleads Plene Adminiſty, there they pro- 
- ceed upon the Common Law : For they ſomtimes' take that for 
Aſets, which our Law does not take. It wy ed inthe 
{ « ) Paſch, 4. KingsBench, That where a proof by one Witneſs of a Releaſe of 
Car. C.B. #ar- a Legacy is diſallowed, a Prohibition ſhall be granted. Grook,, In 
»er againſt Par--this Cafe a proof of ſetting out of Tithes by one Witneſs difal- 
r!t. Hetleys . lowed; a Prohibition ſhall be granted (#).. : 
Rep. (12,) One was obliged in the Eccleſiaſtical Court not toaccony- 
| 'pany with ſuch a Woman, unleſs to Church'or to Market overt. 
And afterwards he was ſummoned to the'Eccleſiaſtical Court, to 
ſay whether he had broken his Obligation or not ? And Ayliffe mo- 
yed for a'Prohibition, -which was granted; for that, that the For- 
G | feiture:isa Temporalthing y And it doesnot becomethem in the 
bt, Hetley's Exclefialtical Court, todraw a-man in Examination for breaking 
Rep. - of Obligations, or for Offences apainſt Statutes (x). | 
C. Adminiſtrator durance minors «tate of his Brothers Son ;, the 
- Son dicd, and made the Wife of #. his Executrix, who called C 
' toaccount inthe Eccleſiaſtical Court for the Goods, And he pleads 
-an.agreement between him and #.and that he gave .8o/. in tic 
tion of.all Accounts: But they did not _ the Plea; for that 
. a Prohibition-was prayedto be _ Richardſon , If the par- 
-tyreceived the money in ſatisfaction, then there ſhall not be a 
Prohibition granted; butit there were only anagreement without 
payment of money, then otherwiſe. Crook, Tt is Spiritual mat- 
.'ter;- andthey have Juriſdiftionyto determitieof all things concer- 
(y) crredlands ming that. But the Agreement prevents, that it cannot comeinto 
Caſe, Hetley's the Eccleſiaſtical Court (y). O11 322900) 1371518 
Acp. G, Libels afainſt B. before the High Commiſſioners for an A{- 
fault made upon him, being a Spiritual perſon. And Artbowe pray- 
ed a Prohibition ; for that. although their Commiſlionby expreſs 
words gives them power 1n that caſe , yet. that. Commiſſion is 
' granted upon the Sratute of 1 Eliz.” | Andit is not within the Sea- 
ee + andalrhough it be within the Commiſſion, yet they have 
-not Juriſdiftion. The words of the Srature are That ſuch Turiſdi- 
thons and Priviledges, Cc. as by any EccleſiaStical power have herets- 
fore been, 'or lawfully may be exerciſed for the Viſitation of Ecclefiaſti- 
ical State and Perſons, and for refermation. of the ſame, and for all man- 
'nex of Errors, Hereſies,Schiſms, Abuſcs, Off enees, Contempts, and Ener- 
mities; &c, Theſe wonds extend only to men whoſtipup Diſlen- 
tions in the Church ,:as Schiſmaricks, ,and new-fangled Men, 
whooftend in that kind. #nden Serjeant, The Suit is therefor 
"--- reformation of Manners; and before.the New. amendment of the 
"Commiſſions, Prohibitions were granted; ,if they meddled with 
Adultery; 00 in Caſe of Defamatians; but. now by cope 
as rney 


and their Juriſdifiion, 


they have power of theſe matters. And that matter is puniſhable 
by the Commiſſioners for two Cauſes: (1) There is within th: 
ACt of Parliament by the words annexed, all Zuriſditions Eccles 
ſtaſtical, &e, (2) It gives power to the Commillioners to exerciſe 
that ; And that is meerly Eccleſiaſtical, being only pro reformatione 
morumy&c, The King by his Prerogative having Eccleſiaſtical Tu- 
riſdition,may grant Commiſſions to determine ſuch things, 5.Rep. 
Eccleſiaſtical Caſes, fol.8, And Richardſon ſaid, The Statute de 
Avrticulis Cleri gave cognizance to the Ordinary for laying violent 
hands on a Clerk. But you affirm, That all is givento the Com- 
miſſioners, and thereby they ſhould take all power from the Or- 
dinary : But by the Court, the Commiſſioners cannot meddle for a 
ſtroke in Church-Land, nor pro ſubtrattione Decimarum, And yet 
they have expreſs Authority by their Commiſſion; for by that \ Gil 
courſe all the Ordinaries in England ſhould be to no purpoſe. And (a -— oy 
ſo upon much debate a prohibition was granted (z). Hetley's Rep. 
On an Arreſt on Chrimſtas-day, it was ſaid by Richardſon Chief 
Juſtice, That upon Arreſting a man on Chrifmas-day , going to 
Church, in the Church-yard, He who made the Arreſt, may be . 
cenſured in the Srar-Chamber for ſuch an Offence, Quod nota. It 
was alſo faid by Richardſon, that if a man ſubmit himſelf out of 
the Diocels to any Suit, he can never have a Prohibition, becauſe 
the Suit was not according toghe Srarme, 23 4.8, commenced ,,, 1,4 wy. 
within the proper Dioceſs, as it was adjudged. Quod Nora. (4). tlys Rep. 
If the Eccleſiaſtical Court proceed in a matter that is meer Spi- 
ritual, and pertinent to their Court, according to the Gvil Law, 
although their proceedings are againſt the Rules of the Common 
Law, yet a Prohibition does not lie. As if they refuſe a ſingle 
Witneſs to prove a Will, for the cognizance of that belongsto y;4 4. 5:44 
them. And Agreed alſo, Thatif a manmakes a Will, but ap» 2 x. 1 - 
points no Executor, that that is no Will, but void : But if the Or- 
dinary commits the Adminiſtration with that annexed, the Lega- 
tary to whom any Legacy is deviſed by ſuch Will , may ſue the 
Adminiſtrator for their Legacies in the Eccleſiaſtical Court. Note 
P.4. Jac. C.R. Peep's Caſe, a Prohibition was denied where they in 
the Eccleſiaſtical Court refuſed a ſingle Witneſs in proofof pay- 
ment of a Legacy (+). After Prohibition, if the Temporal Judge 
ſhall upon ſight of the Libel conceive, that the Spiritual Court G) <b449* + 
ought ro determine the cauſe, he is to award a Conſultation, And gout Tony : 
by the Stax. of 50 E. 3.c.4. the Eccleſiaſtical Judg may proceed by 
virtue of the Conſultation once granted, notwithſtanding any 0- 
the Prohibition afterwards, if the matter in the Libel be not en- 
larged or changed. 
B, Adminiſtrator of A. makes C. his Executor and dies; C. is 
Dd fred 


ſucd in the Eccleſiaftical Court to make an Account of the goods of 
A. the firſt Inteſtate : And C. now moves for a Prohibition, and 
had it ; for an Executor. ſhall not be compel'd to an Account : 

(:) Sparrow a- Butan Adminiſtrator ſhall be comperd to Account before the Or- 

gainſt Norfolk. dinary (c). 

Noy's Rep. Reſolved by the Court, That a Prohibition ſhall not be awarded: 
to the Admiral or Eccleſiaſtical Courts after Sentence ; alſo that a 

(4) Holimaſts Plea was there pleaded and refuſed, which was Triable at Com- 

Caſe.Noy'sRep. on Law (4d). 

Note, A Prohibition was awarded upon the Statute of 23 H.8, 
becauſe the party was ſued out of the Dioceſs. And now a Cox- 

-  ſulrationwasprayed, becauſe the Inferiour Court had remitted that 

(/ A _ —_— Cauſe to the Arches, and their Juriſdiction alſo; yet a Conſultati- 

9c S—— rat on was denied (e). 

Grendans A Suit was in the Eccleſiaſtical Court, and Sentence paſſed for 
one with Coſts, and nine months after the Coſts are Aſeſt and 
Taxecd; and then comes a Pardon of 21 Fac. which rehates before 
the taxing of the Coſts. But afterwards the Sentence and that 
Pardon was pleaded, andallowed in diſcharge of the Coſts, Then 
I. who had recovered, ſues an Appeal, and P. brought 4 Prohibi- 
Lion, and wel, and no Conſultation ſhall be awarded, becauſe by 

tris the Court, that Pardon relating before the Taxation of Coſt, had 

mm Kev diſcharged them. As 5. Rep. 51. Hf's Caſe (f). 

Rep. B. and two others ſue upon three ſererat Libets in the Eccleſi- 
aſticat Court, and they joyn in a Prohibition, And by the Court 
that isnot good : But they ought to have had three ſeveral Prohi- 
bittons ; and therefore a Conſultation was granted. MAfich. 26.05 

G) Poſt Scad- 27 Eliz. C.B. If A. Libcts againſt B, for three things, by one 

ding's Caſein Libel, B. may have One or Three Prohibitions. Yore, Dyer 

Noy's Rep. Mt. (8k - 

( 13.) By theStatuteof 25 F7.3, cap.19. Appeals to Rome being 
prohibited, it is Ordained, That for default of Juſtice inany of 
the Courts of the Archbiſhops of this Realms &c. it ſhall be law- 
ful to Appeal to the King m his high Court of Chancery , and 
thereupon a Commillion ſhall be granted, &c. And bya Proviſo 
towards the end of that Srature, an Appeal is granted to the King 
in Chancery on Sentences in places exempt inſuch manner as was 
uſed before to the See of Rozre, So that this Court-grounded on 
the faid Commiſſion is properly as well as vulgarly called , The 
Coprt of Delegates , for that the Judges thereof are Delegated-to 
lit by. virtue of the Kings faid Commiſſion under the Great Seal 
pon an Appealto him in Chancery; and that ſpecially in Three 
Cauſes : 5 When a Sentences given in an Ecclefiaſtical Cauſe 
by the Archbiſhop or tus Gfficiak (2) When any Sentence is given * 

in 


in anyEcclefiaftical Cauſe in places exempt. ( 3.) When aSen- 
tence is £iven.in the high Court of Admiralty in Suitsor Adtivus 
Civil or Maritime, according to the CivilLaw. That this Court 
of Delegates may excommunicate (4+), was Reſolved by all the 
Judges in the Archbiſhop of Canterbury's Cale (5). They may alſo 
commit or grant Letters of Adminiſtrations (&). This Court of 
Delegates is the higheſt Court for Civil Afﬀairs that concern 
Church, for the Juriſdiction whereof it-was provided, 254.3. 
That it ſhall be lawful for any Subject of England, in Caſeof defet 
of Juſtice in the Courts of the Archbiſhop of Ganeerbury,. to Ap- 
peal to the King's Mijelty in his Court of Ghencery, and that upon 
luch Appeal, a Commiſſion under the Great Segl-ſhgll be directed 
to certain perſons, particularly deſigned for that,bufnels : ſo that 
from the. higheſt Court of the Archbiſhop of Gamerbary, there 
lies an Appeal tothis Court of Delegates, Of this Subject of 
peals the Lord Coke ſays, that an Appeal is a Natural defence, 
which cannot be taken away by any Prince or Power, and in every 
Caſe generally when Sentence is given , and Appeal made tothe 
Supertour, the Judge that did give the Sentence js obliged toobey 
the Appeal, and proceed no. further until the Saperiour hath ex- 
amined and determined the cauſe of Appeal. Nevertheleſs whete 
the Clauſe ( Appellatione remota) is in the Commiſſion, the Judge 
that gave Sentence is not bound to obey the Appeal, but may ex- 
ecute hisSentence and proceed further,until the Appeal be receiy- 
ed by the Superiour, and an Inhibition be ſent unto him: For.that 
Clauſe Appellatione remora hath Three notable effects; (1) Thatthe 
Juriſdiftion of the Judge 2 quo is not by the-Appeal ſuſpended or 
ſtopped,for he may proceed the ſame notwithſtanding. (2) That 
for proceeding to Execution or further proceſs, he is not puniſha- 
ble. (3) That theſe things that are done by the faid Judge after 
ſuch Apfal cannot be faid void , forthey cannot berevetſed per 
viam nullitatis. Bat if the Appeal be juſt and lawful, the Superiour 
Judge ought to have right and equity to-xgceive and admit the fame; 
and 1n that caſe he ought to reverſe and revoke 2ll mean Acts done 


(6) H.ro. Ja.B. 


r Cove. 


;) Rol. Abr. 


ver. Preroga- 
the tive, lit. G. 


(k )H. 10 Jac? 


Co.taft par-<+ 


Cap-74s 


after the ſaid Appeal in prejudice of the Appellant. At the Par- Dyer. 


liament held at Clarendon, An. 10 H.2.cap.S. the Forms of A 
in Cauſes Eccleſiaſtical, are ſet down within this Realm, and none 
to be made out of this Realm, Ne quis appellat ad dominum Papam, 
&c,ſo that the firſt Article-of the Statute of 25 #, $. concerning 
the prohibiting of Appeals toRome is declaratory of the ancient 


Law of the Realm. And it isto be obſerved (ſays the Lord Coke) 
that the firſt attempt of any Appeal tothe See of Rome out of Eng- 
landywas by Anſelme Archbiſhop of Ganterbwry,in the Reign of Wil- 
liam Rifus, and yet it took no __ - Taking the power and Ju- 
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rifdiction, of the Court of Delegates. Yi. le Caſe Stevenſon werſus 

"Wood. Trin. 10 Fo. B.R. Rot. 1491. 51 Bulltr, Rep. par.2. wherein 

theſe Fhree points areſpecially argued, (1) Whether the Judges 
Delegates may grant Letters of Adminiſtration?(2)Whether in their 
perions the King may be repreſented ? (3) Whether the Court of 
__ may -pronounce Sentence of Excommunication or 
not 


(14.) The High Commiſſion-Court in Cauſes Eccleſiaſtical wasby 
Letters Patents, and that by force and virtue of the Starmte of 1 
Eliz,, cap.1. the Title whereof is, A Act reſtoring to the Crown the 
Ancient TuriſdiFtion Eccleſtaſtical , &c. the High Commiſſioners 
might, if they were competent, that is, if they were Spiritual 
perſons , proceed to Sentence of Excommunication (7). What 
the power of this Court was, and whether they might in Cauſes 
Eccleſiaſtical proceed toFine and Impriſonment, is at large exa- 
mined by the Lord Coke in the Fourth part of his /»firutes, where 
he reports the Judgment and Reſolutions of the whole Court of 
Common-Pleas thereon, Paſch. 9 Fac. Reg. upon frequent Conferen- 


* ces andmature deliberation, ſet down in writing by the order and 


command of King James, Likewiſe whom, and in what Caſes the 
Eccleſiaſtical Court may examine one upon Oath, or not (there 
being a penal Law in the Caſe; ) and whether the ſaying, . 
werno tenttur ſeipſum prodere, be applicable thereunto. Yid. Trin, 
13 Jac. B, R. Burroughs, Cox, Cc. againſt the High Commiſſioners, 
Bulftr. par.3. 

(15.) TheStarmes of 24 H.8, and 25 H.3, do Ordain, That, 
upon certain Appeals the Sentence givew ſhallhe definite, as to 
any further Appeal ; notwithſtanding which,the King as Supream 
Govexnour, may after ſuch definitive Sentence grant a Commiſſion 
of Review or Ad Revidendum, &c. (m) Sir Ed.Coke gives two Rea- 
fons thereof, ( 1 Becauſes it is not reſtrained by the Statute. 
(2) For thatafter a definitive Sentence,the Pope as Supream Head 
by the Canon Law uſed to grant a Commiſſion Ad Revidendumn ; 
and what Authority the Pope here exerciſed, claiming as:Supream 
Head, doth of right belong to the Crown, and by the Srarntes of 
26 H.8. cap.1. and 1 Eliz, cap.1, is annexed to the fame. Which 
accordingly was Reſolved Tris. 39 Eliz.. B.R. Hollingworth's Caſe ; 
In which Caſe Preſidents to this purpoſe werecited' in 2fchelot's 
Caſe,. 29 Eliz. in Goodman's Caſe, and in Hmet's Caſe, 29 Elkz. 
Alſo wid.Star. 8 Eliz, cap. 5. Inthe Caſe between Halkwell and 
Jerwoice, where a Parſon ſued before the Ordinary for Tithes, 
andthence he appeals to the Audience, where the Sentence is af- 
hrmed; then the party appeals to the Delegates , and there both 
Sentences are Repealed.: I was agreed) that infuch ——_ 
an 
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mifſion Ad Revidendum the Sentences may iſſue forth ; but then 
ſuch a Reviewing ſhall be final without further Appeal: But if the 
Commiſſioners do not proceed to an Examination according to 
the Common Law, they ſhall be reſtrained by a Prohibition (z). (4) Mares Rep. 
(16.) The Court of Pecalzers is that which dealeth in certain Pa- | 
riſhes, lying in ſeveral Dioceffes, which Pariſhes are exempt from 
the Juriſdiction of the Biſhops of thoſe Dioceſſes and are peculrarly 
belonging to the Archbiſhop of Canterbury : whithin whoſe Pro- 
yince there are fifty ſeven fach Peculiars; for there are certain Pe- 
culiar Juriſdictions belonging to ſome certain Pariſhes, the Inha- 
bitants whereof are exempt ſomtimes from the Archdeacons, and 
ſometimes fromthe Biſhops Juriſdiction. 
(17.) If a Suit be in the Eccleſiaſtical Court for a Modus Decs- 
mandi, if the Defendant plead payment, it ſhall be tryed there,and 
no Prohibition may be granted, for that the Original Suit was 
there well commenced (0). So if payment be pleaded in a Suit de- (#) Mich. 14; 
pending in the Eccleſiaſtical Court for any thing whereof they J9< BR. incer 
have the original cognizance(p). Butifa man ſue for Tithesin the —_— : mn 
Eccleſiaſtical Court againſt F, S. and make Title to themby a weir 
Leaſe made to him by the Parſon ; and 7.S. there alſo makes Title oh Caſe 314 
tothem by another Leaſe made to him by the ſame Parſon ; ſo that (7) Rol. Abc. 
the Queſtion there is, which of the ſaid Leaſes ſhall be preferred; <q = 
Inthis Caſe # Prohibition ſhall be granted , for they ſhall not try **> 983% 
which of the ſail Leaſes ſhall be preferr'd,although they have cog- 
nizance of the Original; -for the Leaſes are Temporal (q). If a (41.12. Jac. 
man having a Parſonage Impropriate make aLeaſe he years of part B.R. #yots and 
of the Tithes by Deed,and the Deed be denied in the Eccleſiaſtical Clifton. per Cur. 
Court, and Iſſue taken thereon, a Prohibition ſhall be Franted (r). A 
If a Parſon compound with his Pariſhioner for his Tithes , and by CC" 
his Deed grant them to him for a certain Sum for one year accory ibid, —= 
ding to Agreement, andafter he ſue the Pariſhioner in the Eccleſi- 
aſtical Court for Tithes in. kind : no Prohibition to be granted on 
thatdiſcharge by Deed ; for they may well try that,having cogn:- F.4. Rot: 
zance of the Principal (5). If a Parſon Leaſe all the Tithes of his (23 £4; Bok 
Benefice to the Pariſhioner, and-after ſue him in the Eccleſiaſtical 4) 8 E. 4, 14. 
Court for his Tithes. in his hands; no Prohibition to. be ted, per Chobe. 
for the Leaſe is a good diſcharge there (tr). Likewiſe, if the Pa- (1 Lata. 
riſhioner grant Land to the Parſon for- and in lieu of his own (=? *: "> bg 
Tithes, andafter the Parſon ſue him in the Eccleſiaſtical Court for {jrion genres, 
the Tithes; no Prohibition to be granted, for that matter will be Trip. 12 Ja.B, 
a good diſcharge there (x). If a Parſon ſue for Tithes inthe Ec- R. inter &ey- 
cleſiaſtical Court, and the Defendant there pleadan Arbitrement 19/45 & Hay's,. 
mn Bar, they ſhall try that there ; and no Prohibition to. be granted _ _ 
upon that,&c. for by intendment it is a good diſcharge nr 4 granted. 
C-. 
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Likewiſezif a Parſon ſue-for Tithes in the Eccleſiaſtical Court, and 
the Defendajt there plead aLeaſe of them by Deed bythe Parſon 
to him rendring Rent ; to which the Plaintiff ſays, the Rent was 

' reſerved upon condition of Non-payment to be void, andayverrs, 
that it was not paid at a certain day, and the other pkads payment 
at theday : This ſhall be tryed there, and no Prohibition granted 
{y) Tri.16.Jac. (y)- If a Parſon Leaſe by Deed the Tathes of the Pariſh,and after 
B.R.inter Grif- {ues for the Tithes in the Ecclefiaſtical Contr, and there the Leaſe 
fin and Bulſuſt. js pleaded, where the Queſtion between them is , Whether itbe 
per Cur. Rol.1b. the Tithes of the whole Pariſh, or only of ſome particular thingy? 
RT yet no Prohibition lies, for they have Cognizance of the Original; 
but if they judge contrary to the Common Law, a Prohibition lies 

( 3) Mich, 13 afterSeftence (z), If a man ſve for a Legacy in the Eccleſiaſtical 
Car. B.R. inter Court, 'and:the Defendant plead a Releaſe wiBar, and the Plaiz 
Dr. Po:lington tiff denics$ it; that ſhall be tryed there, for that it ariſes from the 
5 Sr, 84iM Original cauſe whereof tlicy have the Juriſdiftion(a). If an Ad- 
70 ) Mic. 15.Ja. miniſtrator ſue for a Legacy due to the Deceaſed in the Eccleſialt 
BR. inter Per- £al Court, and the Defendant plead the releafe of the Deceafedin 
Ger&15beble . Bar, and the plaintiff avoid it, for that the. Deceaſed was an Ide- 
per Cur. Probi- gt ; That #decty ſhall be tryed there, and no Prohibition granted, 
I omen” forthat they have Juriſdiction of the Original matter (6). -If a 
por anuh 5 Parſon ſuein the Eccleſiaſtical Court, and the Defendant thete 
(b) DiR. Daſe plead;that the Plaintiff was preſented upon a Symontacal Contratt 
Percher & ubee- againſt the Srar.of 31E1, Thatſhall be tryed there, for that they 
_ OT have Juriſdiction of the Original thing (c). But the Eccleſiaſtical 
apainſt the o- Court can take no cognizance of a Cuſtome whereby the Inhe 
pinion of 73ar- Titance is perpetually Charged, 2lthough the thing Cuſtomable be 
burton. cognizable by them ; and therefore if the Charch-wardens of the 
pm gp Pariſh:of S. Libel in the Eccleſiaſtical Court againſt 7.S.Farmer of 
Caſe. Pens the Farm of D-foraContribution tothe Reparation of the Church 
and alledge,that part of the Farm hes in the Pariſh of S. and patt 

thereof in the Pariſh of W. and alledge a Cuſtome, that the Far- 

mers of the ſaid Farm have uſed time out of mind to contribute to 

the Reparation of the Church of S. throughout the whole Farm: 

if the Defendant faith, that part of the Land of the ſaid Farm li- 

eth within the Pariſh of W/. and that it had uſed time out-of mind, 

&c.for that part to contribute:to the Church of W. and.not tos. 

and fodeny the faid Preſcription: This ſnall not be tried m the 

(4} Tr. 16. Ja. Ecclefiaſtical Court, but atthe Common Law, and for that aPro- 
B. R. Between hihjtion lies; for they ſhall not trie a Cuſtome in the Eccleſiaſtical 
OO Court, by whichthe Inheritance is to be perpetually charged (4). 
'Steevenage ang If A-the Parſon of D. ſe for Tithes in the Ecclehaſtical Court 
Green Reſol- againſt B. who pleads a Leaſe for years made to him by the Parſonz 
ved. Towhich 4. the Parſon Replies, That he was Non-reſident andab- 
: {cut 
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ent 80 days and more in ſuch ayedr, &c. from his Benefice, by 

whick the Leaſe became void : No Prohibition lies upon that Plea, 

for that it is grounded on the Srarure of 13 Eliz, and although ir 

was objected , That the Judges Eccleſiaſtical ſhall not have the 

Expoſition of a Stare, ' yet for that they have Juriſdiction of the q, 1 yy, , 

Original cauſe, they ſhall have power to try that which inci- car. Ba ha 

dently doth ariſe from thence, and the Prohibition was denied a The Lucy 
an F. Lucy 


e), 

(18.) A Prohibition was prayed upon the Statute of 23 H.3. Ls from Roll a. 
for ſuing for a Legacy of Ten pounds in the Prerogarrve Court , _— Pn 
whereas the party did dwel i another Diocefs ; but hecanfe the Mich. 4 Car. 
_ Willwas ago ping Court, and thereSentence was given for C-B.S1ith and: 
" theLegacy,, and an Appeal upon the Sentenceto the Delegates, Ex<cutors of 
where it was affirmed, and endeavour was to ſtay the Suit by the O—_— 
Stature,the party baving fo long allowed of the Juriſdiction of the OIs 
Court ; Adjaged, the party came too late now to have a Prohibi- 

tion. 

( 19.) In Norwood's Cafe itwas held, That wherea man isſued rin. 41 Eliz. 
inthe Eccleſiaſtical Court for ſlanderons words, a General Pardon B.R.xo:wood's 
doth notaid the party, for ttaying the Snit there, which is for ar Caſe. 
ad inftamian parris , But Contrary , where the party is sued there &#% Par. 1+ 
ex officio Fudicis, 

(20,) In order to a Prohibition it was ſurmifed That the De- 
fendant was a Clerk, and a2fſaulred bis Servant, and he coming to 
keep the peace and toaid his Scrvant laid his hands peacably upon Hill. 41 Elz, 
the Defendant ; for whi: h he ſued him in the Eccleſiaſtical Court, B8; Koley and- 
h ; . Walker's Caſe. 
where he pleaded this matter , and they would notallow of his par. 1, 
plea ; It was ſaid by the Juſtices, That this Caſe was out of the vid. aore, Caſe 
Starare of Articuli Cleri © Circumſpette agartis ;, for here the party 1227- 
had (C Qnere by what Law ; for thisis not in the Caſe of Se De- 
_—_ good cate to beat the Clerk, and a Prohibition was 
granted, | 
(21.) Bythe Juſtices, if Iſſue be joyned , whether a Church be 
void by Geſor, Deprivation, or Reſignation, | ſhall be tried by the Paſch. 6 Eliz, 
Countrey, bccaule it is a thing mixt z for the avoidance is Tem- More's Rep. 
poral, and the Deprivation is Spiritual: But habilitie , Baſtardy , 
ne unque accouple en Loyal Marrimory ſhall be tried by Cerrificate 
of the _ > but Baſtardypleaded in a ſtranger tothe writ ſhall. 
be tried by the Counttey. 
 (22.) ASentence was given definitive in the Eccleſiaſtical Court 
in a Suit there for Tithes , pro triplici walore, a Prohibition was- Gir7y:'s Catz. 
prayed; a fpecial Prohibition was-awarded, That they ſhould not 497*'s Rep. 
proceed tothe Execution of the Sentence, as to the treble value / 
becauſe that Court is not to give the treble value but the double va- 
lue only, (23.) In. 
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(23.) Ina Caie between a#arſon and Church-wardens againſt 
one Reynolas, it was ſuggeſted, That all thoſe who had the Houſe 
wherein the ſaid Reynolds did dwell , had uſed to find meat and 
drink tor the Parſon and them, going in Proceſſion in Rogation. 
week, at his houſe; and becauſe he did not find them meatand 
drink, they ſued him in the Eccleſiaſtical Court,and a Prohibition 
was awarded, becauſe the Cuſtome was a Cuſtome againlt the 
Law. 

(24.) In Babintorn's Caſe it was Reſolved, That if one be ſued 
in the Eccleſiaſtical Court ex officio , or by Libel, and he demand 
the Copy of the Libel which is denied z That a Prohibition lieth 
in ſuch caſe. Vid. Star. 2 H.4 | 

C25.)In a Prohibition upon a Libel in the Eccleſiaſtical Court, 
where the Suit was for Tithe-Apples, in diſcharge of which he 
there pleadedan Award, which was, That he was to pay ſo much 
for the Tithe; pleads there the Arbitrement, the which plea -« 
refuſed, ſuppoſing this to be void : upon this a Prohibition pray 
Coke, We will not grant a Prohibition inthis caſe : So in a Suit there 
for a Legacy, if payment of the ſame be there pn whichis 
not ſufficient, the payment is tryable there by 1 R.3.f.4. When the 
Original begins in the Eccleſiaſtical Court , although that after- 
wards a matter happens in Iſſue, which is tryable at the Common 
Law, yet this ſhall be trycd there by the Eccleſiaſtical Law : Asif 
onedo ſue there for a Horſe to him deviſed , the Defendant there 
pleads , that the Diviſor did give this Horſe unto him in his life 
time z This is tryable by our Law, yet this ſhall be tryed there by 
their Law. In the ſame manner it is, where the Original doth be- 
gin here, the ſame ſhall be tryed here by our Law, as ina Quare Im- 
pedit, able, or not able; if it were otherwiſe, they ſhould there try 
nothing, This is belonging to them; But if they will there draw 
the matter ad aliud examen, as upon proof of a Deed, they Judge 
otherwiſe than wedo: As incaſe of a Leaſe for years to be made, 
they hold the ſame to be Traaitione, or void ; And ſoa Grant of 
Goods to be del:yerec or not good. If they will judge in Common 
Law-matters, otherwiſe than we do, there in ſuch caſe a Prohibition 
lies: That which we call Orders, they amongſt them do call As: 
The Coutt all clear of Opinion, That this _ of the Award there 
pleaded, and by them retuſed,no ground for a Prohibition : and fo 


Mich. 1 Car.B, by the Rule of the Coyrt a Prohibition was denied. And in Dike's 
R. Bu!ſtr.par.3. Calc _— Brown a Prohibition. was denied , and a Conſultation 


granted, becauſe the Eccleſiaſtical Court ( as was then admitted) 


having _—_— of the Principal, hath cauſe alſo there tq de- 
the Acceſlory. {up 


termane © 


(26,)If 


— ——— 


2 £4.6. inthe Eccleſi- 


they would not there allow or admit the proof thereof by one 74) wiy. 5 Car, 
Wimeſs; no Probibirion hics for that, 'Yecauſe they have copnt Cn. jncer Tal 


ptr Chrome, wag | . >, Abr. Prohibi- 
(27.) If the Bondsof a Village ina Pariſhcome in queſtion in {00.0 ns. 
the Ecdeſiaftical Court, in a Suit between the Parſon Impropriate 


19, 


qovit altbe tryed in the Eoclehaſtical Court, and no Probibirion (2) fill 15. 
begratited; 'And in this-caſe the Probibirion was denied (F). we 


the 
NCD). cAgkk -a Sujtbein the Eeckeſialtical Court toavoidthe In- 5) Mich. 14. 
came env 
pretends3” if the other ſuggeſt, Thar A. is a Patochiat Church of | - ys 
it ſelf: a Prohibition ies 8s to.2 Tryal, whether it be's'Parochial tg: jor. 3 
Churchof it ſeIf-or-not; fer that they fhall not try the Bounds of cur. + 


par oe, ac the Eccleſraſtical Conrt to examihe/wherther itbe P: 3'4- 
well done, © | 


bibirien lies as to the Land, and not a9tothe'Goods (1). Soif a (700 os 
andin the Teſtament there'be Lands deviſed, and other perſonal gh, * A 


7 before his death, a Probibirion was granted as to the Land (*) Mich. 14. 
n). 
(29.):If a man de ſned out of hisDioceſs, and phere Anſwers pp oſt 
without taking Exception thereunto, and afterwards Sentence be inchconb. 
given againſt him, he ſhall not after have a Prohibition, tor that he 


Ee did 


us Of Cats Ectlifiefical, 


did not take Exception to the Juriſdiction before, but athrmed the 
o) Paſch. 15, Juriſdiction ; In this caſe Prohibition bath been denied (o), If it. 
A B.R. incer appears in the Libel , that the Court hath not Juriſdiction of the 
—_ and Ki- c21ſe, a Prohibition lies after Sentence 3 but atherwiſe it iss. if it 
charaſon-P'?  Joth not ſo appear inthe Libel,; but by averment (p). "Generally, 
Cure. . . h PPE . ” 2 
(p) Mic. 8 Ja. if a Suit be in the Eccleſiaſtical Court,and Sentence there'given for 
E. the Plaintiff;and —__ the Defendant Appeals,and after pray 
2a Prohibition ;, no Prohibution is to be granted, although if he had 
come before Sentence,it oughtto have been granted, for that it is. 
inconvenient, after ſo much expence and no-Exception taken to 
(4) HiY. 9Car.. the Juriſdiction,then to grant a Prohibition (q). Where a man by 
B.R.Frizewelts jntendment ſhall haye remedy by Appeal, no Prohibsc507 lies; And 
Caſc, therefore if a man deviſe a Legacy to B, tobe paid him within.one 
year after his death, Provided, that if he die within the year, that. 
then the Legacy ſhall be void, and ſhall be divided between D.and. 
E. and after B. die within the year, and his Executor ſue for the, 
Legacy, and Sentence given for him , for that they there held the 
Condition tobe void : yet ng Prohibt:on lies, for that. by intend-» 
ment he hath his remedy by Appeal; and .in.this caſe a. Prohibvevon 
c 7 36k. 21 _ denied (r). If a may hath < Irene arT7Libel oe Tithes 
ac.B.R.C!ats of Faggots, on a Suggeſtion, that the Faggats were made of, great: 
Caſe Reſobrd Trees above twenty years growth, and in the Suggeſtion the quan- 
; tity of Faggats be, miſtaken; yet if it appears that he made his 
«  _ . Suggeſtion according to the Copy of the Libel given himby his 
Proctor,;-no. Conſultation ſhall oe DOOUgNs for by. the Statute of 
{) Mich, > 2. H. 5. he qught to havea true Copy of the Libel (7, — 1 
rianand Mas. + (30.) The Caſe was, where A. ſued B, for Tithes within the 
Adjudged.. Pariſh of C.—— 8: ſaid,they were within the Pariſh of D. and the 
; - 1 Parſon of D, came pro imereſſe ſuo, andthey proceed there to Sen- 
- - tence, - | Queſtion, if in ſach a Parifh or ſuch a Pariſh,. ſhall be 
tryed by the Law of the Land or of the Church ?, ' Wray faid, k 
was Triable, by the Common Law : Fermer ſaid , the Pope hath 
not diſtinguiſhed of Pariſhes, but Ordained, that Tithes ſhall be 
(+) Stranſhem Paid withun the Pariſh (3). oh 
and Culling- (31.) R. Parſon of S;fucdC. in the Spiritual Court for Tithes of 
ton's Caſe. Cro.. certain Lands inthe Pariſhof S, — D.Plaintiff in the Prohibition, 
_—_ came pro intereſſe ſus, and ſaid there was a Cuſtome within the Pa- 
riſh of S, that the Parſon of #. ſhall have Tithes 13 Cheeſes of 
the Lands in'S. and in recompence thereof the Parſon of S. had 
13 Cheeſes.for the Tithes of #. It was ſaid, the Right of Tithes 
GYDaltinghay, re inqueſtion, .and not the Bounds of the Pariſh, and therefore 
and Kifelry's DO Prohubition;, and of that opinion was the Court, and a Conu- 


s 
Caſe, Cro, ib, t4ti071.4 warded (4). 


(32.) If 


and heir Furiſaitlion, 


(32.) If an Adminiſtrator be gratited to A. where it ought 
not to be granted to himzand after the Adminiſtration be Repealed 
and granted to B.for he that is the next of Kin z In this caſe B. may 
ſue A. in the Eccleſiaſtical Court to Account for the profits of the 
Goods and Chattels of the Deceaſed during his time, and no Pro- 
hibition to be granted, for he cannot have an Action of Treſpaſs a» 
gainſt A, nor hath he anyremedy for them at the Common Law Cones L.- 

x). - 

(33.) A Parſon may ſue in the Eccleſiaſtical Court for a Xodw _—_ rrra/oll 
Decimandi, and no Prokibition ſhall be granted, for it is in the na- ed. 
tureof Tithes (y). But a/Preſcription cannot be tried in the Eccle- (y) Co- 11.Dr. 
faftical Court, for that ought to be tried by a Jury, whichcannot — 16, £ 
bethere (z). Yet if aParſon Preferibe to have _Tithes of things Ay gr Þ. 
not Tithable , as of Rents of Houſes, he may ſue for that in the 2g. aus. 
Eccleſiaſtical Court, and no Prohibition liesz yet no Tithes de jure 
ought to be paid of them (a). So he may ſue in the Eccleſiaſtical (4) £0. wh4 ſup. 
Court for the Tithes of great Trees, which he claims by Preſcrip- 
tion, _ Prohnbition lies, yet de jure they are not Tithable.Que- 
re9 H.6.46. 

(34.) If there be a Cuſtome that after the Graſs is cut and ſet . 
into Graſs-Cocks, the Tenth Cock be aſſigned to the Parſon, and 
that by the Cuſtome it ſhall be lawful for him to make the ſame 
into hay upon the Land, and the Owner of the Land diſturb him 
from making the fame, he may ſue for that in” the Eccleſiaſtical 
Court; and np Prohibition ſhall be granted , for that is incident to 
the Cuſtome to'come there to make the fame into Hay (b). Alſo (4 mich. 14. 
the proper place to ſue for a Legacyisthe Eccleſiaſtical Court, for A B. Reynold 
that it is not any Debt, but only due by the Will. If 4. do owe and Newbery. 
20B, five Marks, and he deviſe by his Will, that whereas he doth Ao Abr. pag- 
owe five Marks to B. his Executor ſhall make it 107, The Suit 74 
forthat 10, may be in the Eccleſiaſtical Court, for that is not any 
Addition to the five Marks, but anew Sum given in ſatisfaction of 
the five Marks, and fo no part of the 10 /. any Debt, but only : 

a Legacy (c). Alf if aman deviſe a Rent out of his Stock and E _ —_ 
Houſe which he hath for years,the deviſeemay ſue for that Rentin 7, au ww, 
the Eccleſiaſtical Court, for that it iſſues ont of a Chattel;and no prohibition 
remedy for it at the Common Law (4). If a man poſſeſſed of a denied. 
Leaſe for years, Deviſe that his Executor ſhall out of the Profits (4) Hill. 7 Jac. 
thereof pay 20 [. to cachof his Daughters at their full Age, the EE _ 


Curie 


Executor may be ſued in the Eccleſiaſtical Court to put in Suretics ,,, prohiviti- 
tO pay the Legacies, and no Prohibition ſhall be granted, for that on denied. 
isto iſſue out of a Chattel(e). —_ OHilkrr Ja 
(35). If there bea Queſtion between two perſons touching ſe- B.Prowt's Caſt 
veral Grants , which of 7 ſhall be Regiſter of the _— Ar Cue 
Ce 2 ourt-, 
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Court ; that ſhall notbe tried in the Biſhop's Court, but at Com- 
mon Law, for although the Subjeftwm circa quod be Spiritual , yer 
Cf) Hill.8. Jac. the Office it ſelf is Temporal(f). Alſo if a man ſet forth his 
- _ by =P Tithes by ſeyerance of Nine parts from the Tenth, and after car- 
, & "age away the Tenth \ the Parſon cannot ſue for that in the Ec» 
and Mingey's TY away part , - 
Caſe. cleſiaſtical Court , for that. by the ſeyeranceof the Nine parts it 
(g Pb; _ did become a Chattel, for which he might have his Action of Tref- 
ſs (g). * 8 
—_ med. "c 4 2) It is Reported,. That if a Suit be in the Eccleſiaſtical Court 
againſt a Woman for exerciſing the Trade of a AGawife without 
Licenceof the Ordinary contrary tothe Canons, a Prohibition lies, 
(+) Tr. g Car. for that is not. any Spiritual, Fundtion wherof they have cogni- 
_ —_ ZANCE. yy in this. caſe Prohibition was granted to the Court of 
; _ Andience(b). | 
Gant ( 37.) The Eccleſiaſtical Court may nat try-the Bounds of a Pa- 
riſh, and therefore if Suit be there on that matter, a Prohibition 
(3) Mic.14 Ja. lies (5). So if the Queſtian there be , whether ſuch a Church be a 
B.R.Fiſzerand Parochial Church, or but-a Chappel of Eaſe , a Prohibition alſs 
Chanberlaje. | lies (k). In- the Caſe between Elie Vicar of Alderbwne in the 
B. theChurch- County of Wilts and Coke, Prohibition was granted, and. there 
wardens's Caſe upon Iflue joyned, whether ſeveral Pariſhes, andtryed by Verdidt 
of St. Samp/on5 to be one Pariſh. 
io Corral. (28. )Where a man ſued for a Legacyin the Eccleſiaſtical Court 
againſt an Executor, and he there pleaded , that he had not Aſſets 
faveonly to pay'the Debts, and the ſaid Court difallow'd of that 
(1) Paſc-15-Js- pjea,a Prohibition-was granted (1). 
Singleton 2nd (39.) If a man ſues in the Eccleſiaſtical Court to have an Ac- 
Fade. count for the profitsof a Benefice, a Prohibition lies, for that it 
(m) Hill. Yor belongs to che Common Law(m). But if the Suit be for the profits 
B. Ad taken during the time of Sequeftration, no Prohibition lies (-:), 
(n) Ibi (40.) In Waorrs and Clyftor's Cafe , where the Plaintiff ſued for 
Tithes in the Eccleſiaſtical: Court by virtue of a Leaſe made by the 
Vicar of T:for three years: the Defendant prayed to bediſcharged 
of Tithes by a former Leaſe :- The Plaintiff in the Eeclefiaſtical 
Court,prayed aProhibztion to ſtay his ownSuit there;It was granted 
by the Court,becauſe they are notto meddle with the tryalof Lea- 
fes, or real Contracts. there, althoughthey have Juri(diftions of 
(a3 Cro.par. 2. the Original cauſe, viz. the Tithes (0). | 
(41.) In Glher's Caſe, upon the endowment of a Vicarage upon 
an appropriation, it was ordained by the Biſhop, That the Vicar 
ſhould pay yearly 2o/. to the Precevroy m the Cathedral Church of 
(#) Tr« 41 £13, 5- to the uſeof the Yicars Cherats of the, faid Church: Itwavheld 
BR. coliier's by the Court, that this is a Pexſcer,. for whichi Suit ſball bein the 
Caſe. Cro.p.r, Eccleſiaftical Court (p). 'X | ; a 
42.) In, 
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(42.) Intt e Caſe between Draston and Correrillagainit Sruth for Mie. 11 jon 
a Prohibition, it was faid by Coke Chief Juſtice, That if the Parſon B-R- Bulltr. 
ſues in the Eccleſiaſtical Conrt for Tithes, and the other pleads a PT * 
Medusto the Vicar,this Modus now can never come in queition by 

this Suit between the Parſon and him, for Tithes due unto the Par« 

ſon, but thisis tobe queſtzoned and determined there ia the Eccle- 

faltical Court to whom the Tithes do belong, whether to the Pax-- 

ſon or tothe Vicay ? And this hath been divers times Adjudged in 

this Court, and in the Court of C.B. in Buſbe's Caſe, for Paxr- 
keridg-Church : and it hathalways been clearly held , That if the 

Right of T'ithes come into quelition between the Parſer and the 

Vicar to which of them the ſame do belong?, This isa Suit proper- 

ly belonging to the Eccleſiaſtical Court te hear and determine the 

ſame, and 1nſuch caſc they are not there to be ouſted of their Ju- 
riſdition. And this being now a Queſtion between the Parſon and 

the Yicar,to which of them Tithes Uid belong,for which the modus 
isalledged to be paid; therefore no Prohibstion tobe granted in 

this caſe, though there be a Mod ſuggeſted tobe paid unto the Vi- 

car, forall Tirthes here due to the Yicar and Parſon;the Parſon ſuing 

for the Tithes there, as due unto himſelf, and not unto the Vicar. 

And ſo the Queſtion is as touching the Right of Tithes between 

the Parſon and the Vicar ;, which isa Suit proper for the Eecleſiaſti- 

cal Court. And this is to be obſerved fora ſure Rule, in ſach a caſe . 
never to have a Prohibition granted ; The reaſon of this is, becauſe 

that the Modes fnggeſed to be paid, cannot come in queſtion up- 

en this Suggeſtion of this payment unto the Vicar , but only the 

Right of Tithes, to whom they belong, whether to the Parkn or 

to the Vicar; and divers Judgments haye been accordingly given 

the like Caſe ; Andſo by the Rule of the whole Court a Probi- 

buen was denied. 

(43.) Whether, and how far, and in what manner the Eccle- mich. 14 Ja.B 
faltical Court may exerciſe its Juriſdiction in cognzance of a R-Harding and 
Modus decimandi is at large argued and debated at the Bench ®thers _—_ 
in Harding's Caſe againſt Goſeling , where in a Prohibition to = _ 
Ray Proceedings. in the Eccleſiaſtical Court , upon a Suitthere 
for Tithes, where G. Libelled againſt #. far a Modes Deci- 
and, being not paid, and there #. alledged another Modus Decy- 
mandizwhich Allegation the Eccleſiaſtical Court refuſing to admit, 

a Prohibition was thereupon prayed in B. R. In this caſe Doderidge 
Juſtice aid; That the Modus Decimand: is as well dueto the Parſon, 
as Tithe is at the Common Law ; andif the Parſon do Libel in the 
Eccleſiaſtical Court for a Modus Decimandi (as he may do)and anv- 
ther Medys is there alledged, and this refuſed',. the Eccleſiaſtical 
Court may try and determine this matter touching this Adadec,and 
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no cauſe to grant a Prohibit:on for this refuſal : But if the Eccleſi- 
aſtical Court doth deny to admit the Allegation for the Adodus up- 
on this ground only,becauſe the praCtice of the Eccleſiaſtical Law 
and our Law to differ in the manner of Proof; as for default of 
two Witneſles, one being allowed at Common Law,but not at the 
Eccleſiaſtical Law , In this Caſe a Prohibition is grantable z but 
otherwiſe the Eccleliaſtical Juriſdiction may as well try the Afodus 
Decimands, as the Right of Tithes. But if a Parſon doth Libel 
there for Tithes in kind;and a ods is alledged and there pleaded, 
but refuſed to be admitted or allowed: in that Caſe a Prohibition 
is gtanted upon ſuch Refuſal. Haughton Juſtice , In this Caſe a 
Prohibtion- ought to be granted , otherwiſe in ſuch caſes, upon 
every ſmall difference alledged in the Modus , that Court may try 
and determine the validity of every Modus Decimandi, which the 
Eccleſtaſtical Court cannot do by the Law: for that Court isnot 
permitted by our Law to try a Modus decimands; and therefore that 
Court proceeding to try this Modus,which is determinable byCom- 
mon Law, and not in the Eccleſiaſtical Court, a Prohibition ought 
to be granted. But Doderidge Contra z No Prohibition is in this 
caſe to be granted, for the Eccleſiaſtical Court may well try and 
determine this Modus by that Law; the Libel being there origi- 
nally for the Modus : But if touching the Proof of this Modus, as 
aforeſaid, the difference of proceedings between the two Laws, 
( one Witneſs being ſuſficient at the Common Law, not ſo at the 
Eccleſiaſtical) be the ground of the Refuſal of the Allegation,then 
'a Prohibition is to be awarded, ſo is 1. 3. and 10 H.y7, but if the 
'Eccleſjaſtical Court only proceed to try the Modus, for which the 
Libel was there, this by Proof may well be there examined. 
Croke Juſtice, at this time delivered no opinion at all in this Cafe. 
Afterwards, this Caſe being moved again, Doderidge, If a Parſon 
do Libel inthe Eccleſiaſtical Court for a Medus, whereas in truth 
there was no Mods , but only a compoſition of late time between 
the Parſon and the Pariſhioners, to pay ſo much yearly for Tithes, 
and not otherwiſe : In this Caſe, becauſe that the Common Law 
and the Eccleſiaſtical do differ inthe point of Preſcription, ( Ten 
years continuance being a good Preſcription bythat Law; butnot 
ſobyours) i thiscaſe a Prohibition is grantable. Houghton, A 
Modus Decimandi is properly to be tryedand determined by the 
Common Law, and not inthe Eccelſiaſtical Court, for that -theſe 
two Laws differ in many things, as in pomt of proof of a Modw, 
and in the point of Preſcription. -Groke, A Special Modus being 
Libelled for inthe Eccleſiaſtical Court, is thereto be tried. -Dode- 
ridge, If the Eccleſiaſtical Court doth refuſe to allow of the proof, 
allowable at the Common Law, ,a Prohibition lics to ſtay proceed- 
10gs 


and their Juriſebfiion. 


ings for Tithes there : And where there is a Mods, if they refuſe 
ta pay this, the Parſon may ſue for this Modws in the Eccleſiaſtical 
Court; and this is to be tried there; Butif in ſuch caſe where there 
isa Modxs, if the Parſon will Libel to have his Tithe in kind; and 
the other ſhews there this Modns, which they will not allow of, a 
Prohibition lies , and this ſhall be tried by the Common Law. The 
Court declares, T hat they would ſee the Suggeſtion, and therefore 
by the Rule of the Court they were to make their Suggeſtion, and 
toſhew the ſame tothe Court, as they would ſtand unto it, and 
in the mean time the Suit in the Eccleſiaſtical Court to be ſtay- 
ed 


(44.) Toconclude this Chapter, it may not be impertinentto Paſch. g Jac.C. 
enquire, when and how the Canon Law was introduced into this B. en 1rdland , 
Realm of England; In the Caſe of a Commendam that was Ad- © leCaſe de 
judged in Jreland it was obſerved, That after the Biſhop of Rome —— : 
had aſſumed or took, upon him to be the Spiritual Prince or Mo+ ,, "Herſeſatt hy 
narch of all the world, he attempted alſoto give Laws toalt Na- ob, wale. Da- 
tions, as, one real Mark or Signat bf his. Monarchy; but they v4 Reps. 
well knowing, Qnod ub? non ft condend authoritas , ibs non eſt pa- 
read neceſſitas, did not impoſe their Laws at firſt peremptorily on 
all. Nations without diſtinction, but offered them t:mide & precario. 

And therefore he cauſed certain Rules in the firſt place to be col- 

letted for the Government of the caergy only, which he a__—_ - 

freta, and not Leges vel Statuta;, Theſe Decrees were publi edit 

An, 1155. which was during the Reign of King Stephen: And 

therefore what the Lord Coke obſerves. in the Preface to the Eighth 

part of his Reports, Qzod Rogerus Bacon, frater ille perquam Eru- 

ditus, in" Libro De impedimentis Sapientie, dicit , Rex quidem Ste- 

phanus, allaris Legibus Tralie in Angliam, Publico Edits probibuit 

*:e in aliquo detinerentur,may probably be conjeftured,' tobe meant 

and intended of thoſe Decrees. which were then newly compiled 

and publiſhed: Yet theſe Decrees being received and obſerved by . 

the Clergy of the Weſtern Churches only ( for the Eaſtern Church 

neyer received any of theſe Rules or Canons, Kelw. Rep;-7 H.8: 

fo. 184.) the Biſhop of Rome attempted alſotodtaw the co by 

degrees into obedience to theſe Ordinances:and to that purpoſe, in 

the firſt place he propounds certain Rules or Ordinances for Abſti- 

nence, or days of Faſting, to be abſerved as well by the as the 

Clergy, which were upon the firſt Inſtitution thereof the 

mild and gentlename of Rogationes,. as Marſilins Par. lib: Defenſor 

Pacis,par.2, cap.23. hath obſerved ; and'thence; it ſeems,the Week 

of Abſtinence, alittle before the Feaſt of Pexrecoft, was called the 

Rogation-week,, the time of Abſtinence being appointed atthe be-- 

ginning by that Ordinance which was called Rogario, andnot Pre- 
| ceptwn 
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ceprum vel Sraturum, Now when the Layty ont of their Devotion 
had received and obeyed theſe Ordinances of Abſtinence, then the 
Biſhop of Rome proceeds further ( De una preſumptione ad aliam 
tranſivit Romanus Pontifex, as Marſi. Pat. there ſays) and made 
many Reſcripts and Orders per Nomen Decretalizn , which were 
ubliſhed in the year 1230. which was inthe Fourteenth year of 
King? 3. or thereabout. /7d. Matth.Par Hiſt Mag .403. and theſe 
were made to bind all theLaity, and Sovereign Princes as well as 
their SubjeCts,in ſuch things as concerned theirCivil and Temporal 
Eſtates; Asthat ho Lay-man ſhould have the Donation of an Ec- 
cleſiaſtical Benefice:That no-Lay-man ſhould marry within certain 
Degrees, out of the degrees limited by the Levitical Lay : 
That all Infants born before Marriage, ſhould be adjudged after 
Marriage Legitimate , and capable of Temporal Inheritance : 
That all Clerks ſhould be exempt fromthe Secular power ; and 
others of the like natfure.Buttheſe Decyerals being publiſhed, they 
were notentirelyand abſolutly received and vbeyed in any part of 
Chriſtendom, but only in the Pope's Teaopotyl rritory,which 
by the Caroniſts is called Parriaobedientie. But ofthe other hand, 
many of thoſe Canons were oxarly rejected and diſobeyed in 
France and England, and other Chriſtian Realtns, which are called 
Patrie Gonſuttudinarie ,, As the Canon which prohibired the Dona- 
tion of Beniefices per manivn Laicam wasever Uiſobeyed iy England, 
France , the Kingdom of Naples,. and divers other Countries agd 
Common-wealths , and the Canon, tomake Infants Legitintate 
that wefe born before Marriage, was ſpecially rejefted in England 
when inthe Parliament held at Merton, onmes Comites & Barones i 
n4 voce reſp wnt, Noluwnus Leges Anglia mutari, que huCuſque uſe 
rate ſunt, &c. And the Canon, which exempts Clerks from the Se-z 
eng power, was never fully obſerved inany part of Chriſtendom. 
elw. 7H 8. x81.6. which is one infallible Argument, That theſe 
Ordinatices had not their force by any Authority that the Court of 
Rome had to impoſe Laws on all Nations without their conſent; but 
by the approbation of the people which recived and uſed them, 
For by the ſame reaſon whereby they might reject one Canon,they 
might reject all the other. Y34. Bodin. 1ib.1, de Rey: cap 3, where he 
faith, That theKings of France, on the ereftivn of. all Univetſities 
there, have declared in their Chattefs,that they would receive the 
Profeſſhon of the Civil, and Canons;to uſe them at their diſtretion, 
and not to be obliged by theſe Laws. But as to thoſe Canons which 
have been received;accepted, anduſed inany Chriſtian Realm or 
Common-wealth;they by ſuch acceptation and uſage have obtained 
the force of Laws in ſuch particular Realm or State, and are be- 
comepart of the Eccleſiaſtical Laws of that Nation; and fo = 
whic 


- which have been embraced,allowed, anduſed in England,arc made 
by ſuch allowance and uſage, part of the Eccleſiaſtical Laws of Eng- 
land 5 By which the interpretation, diſpenſation, or execution of 
theſe Canoris, being become Laws of England, doth appertain ſole | , 
tothe King of England, and his Magiſtrates within his Dominions, 

and he and his Magiſtrares have the ſole Juriſdition in ſuch caſes, 

and the Biſhop of Rome hath nothing to do in the interpretation , 

diſpenſation, or execution of thoſe Laws in England, although 

they were firlt deviſed inthe Court of Rome; No more than the 

Chief Magiſtrate of Athens or Lacedemon might claim Juriſdiction 

in the Ancient City of Reme, for that the Laws of the XII. Tables 

were thither carried and imported from thoſe Cities of Greece ; 

and no more than the Maſter of New-Colledge in Oxford, ſhall have 

Command or Juriſdiction in Kings-Colledge of age, for that 

the private Statutes whereby Kings-Colldge is governed, were, for 

the moſt part, borrowed and taken out of the Foundation-Book of 

New-Coled e in Oxford: And by the fame Reaſon the Emperour 

may claim Juriſdiftion in maritime cauſes within theDominions of 

the King.of England, 'for' that we have now for a long time re- 

ceived and admitted the Imperial Lav for the determination of 

ſuch Cauſes. Vid. Cawdries Caſe, Co. pay. 5. and Kew. Rep. 184.4. 

Now when the Biſhop of Rome perceived that many of his Canons 

were received and uſed by divers Nations of Chriſtendom, he ug- 

der colony thereof claimed to have Eccleſiaſtical Juriſdiftion in 

every Realin and State-where theſe Canons were received, and ſent 

his Legates with- ſeveral Commiſſions into divers Kingdoms, to 

hear and determine Cauſes according to theſe Canons : which Ca- 

nons although neither the Pope nor his Miniſters, at the firſt vent- 

ing and uttering thereof, dared ro call Laws, Ne committerent cri- 

men Leſ# Majeftatis in Prinicipes (as Matfil. Pat lib. Defenſor. pacis pa. 

2,623; obſerves ) whoalfo ſays, That theſe Canons being made 

by the Pope, Neque ſum humane Leges, neque divine, ſed documenta 

queadam & Narrariones ; yet when he perceived that theſe Canons 

were received,allowed,and uſed in part by ſeveral nations,he com- 

piled them into Volumes and called them Jus Canonicum, and Or- 

dained that they ſhonld be read and expounded in publick Schools 

and Univerſities, asthe Imperial Law was read and wget wy 

commanded that they ſhould be obſerved and obeyed by all Chri- 

ſtians on pain of Excommunication, and often endeavoured to put 

them inexecution by Coercive power, and aſſumed to himſelf the 

powerof interpreting,abrogating,and diſpenſing with thoſe Laws 

in woe p_—_ of Chriſtendom at _ pleaſure, © = Ca- 

noniſts aſcribe to him this pretogative, Papa in omnibus jure poſitive . 
+ in qnibuſdam ad jus divinm prrinentis, diſpenſare os , oy 

£ o 
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Of Courts Ecclefiaftical, 
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dicitur omnia Tura habere in Scrinio peftoris ſui , quantum ad inter- 
pretationem & diſpenſationem, Lib.6. de Conſt.cap. licer, About the 
time of A». 25 E4.1. Simon a Monk of Walden began to read the 
Canon Law in the Univerſity of Cambridge , vid. Srow and Walſing. 
ham in that year. Alſo the Manuſe. lib.6, Decretal, in New-Colledge 
Library at Oxford hath this Inſcription in theFront, Anno Dominz 
1298. which was in the year 26 E4. 1.19. Novemby. in Eccleſia Fra- 
trum Predicator.Oxon. fuit fatta publicatio ih.6, Decyetal. whereby 
it appears when it was that the Canon Law was introduced into 
England. But the Juriſdiction which the Pope by colour thereof 
claimed in England was a meer Uſurpation, to which the Kings of 
England from time to time made oppoſition, evento the time of 
King H.8. And therefore the Eccleliaſtical Law which Ordained,, 
That when a man is created a Biſnop all his inferiour Benefices ſhall 
be void, is often faid in the Biſhop of St. D-vid's Caſe, in 11 H. 4.. 
to be the ancient Law of England, And 29 E4.3.44. 4.in the Caſe: 
of the Prebend of Oxgare, it is ſaid, That though the Conſtitution. 
which ouſts Pluralities began in the Court of Rome, yet a Church; 
was adjudged void in the X5ngs Bench for that cauſe or,reaſon; 
whereby it appears, That after the ſaid Conſtitution was recieved! 
and allowed in England, it became the Law of England: Yet all 
the Eccleſiaſtical Laws of England were not derived from the 
Court of Rome; for long before the Canon Law was authorized and 
publiſhed in Exgland ( which was before the Norman Con Y 
the Ancient Kings of England,viz. Edgar, Xthelſtan; Alfre 0 
the Confeſſor , and others, have with the adviceof their Clergy 
within the Realm, made divers Ordinances for the government of 
the Church of England; and after the Conquelt, divers Proyincial- 
Synods have been held, and many Conſtitutions have-heen made in 
both Realms of England and Jreland; AH-whichare part of 'our: 
Eccleſiaſtical Laws at this day. #id, Le Charter deWilliam le Con- 
queror. Dat Ann, Dom.1066. 3rrot.” 2 R.2. among the Charters 3» 
Archiv, Turris Lond. pro Decane & Capitulo Lincoln, Withelmus, 
Dei gratia, Rex Anglorum, &c. Sciatis, &c. Quod Epiſcopales Leges 
que non bene , nec ſecundum Santtorum Canonum precepta , uſque ad 
mea tempora in Regno Angliz fuerunt, Communi Concilio Epiſcopornm 
meorum, C& cateroriun Epiſceporum, & onnium Principum Regni mes 
emendandas judicavi, &c. See allo Cirald, Cambrenſ, lib.2, cap.34.i0- 
the time of King #.2. a Synod of the Clergy of-Trelend was held 
at the Caſtle, wherein it was Ordained, Quod omnia divina, juxta 
guod Anglicana obſervar Eccleſia,in omnibus partibus Hyberniz amodo 
tratlentur. _ enim C& juſtiſſumum eſt, ut ſicut Dominum & Re- 
gemex Anglia divinirus ſertitaeſt Hybernia, fic etiam exinde vivendi 
formam accipiant meliorem, But the diſtintion of Eccleſiaſtical or 
Spirt- 


and their Furiſdifiion, 


133. 


Spiritual Cauſes from Civil and Temporal Cauſes, in point of Juriſ- 
diction,was not known or heard of in the Chriſtian World forthe 
ſpace of 300 years after Chriſt; For the cauſes of Teſtaments, of 


Matrimony, of Baſtayay, and Co meet which are called 


Eccleſiaftiealk  Caules, retly Guil, and determined 
by the Rules of the Givil Low, and ſubject only tothe Juriſdiftion 
of the Civil Magiſtrate; But after the Emperours had received the 
Chriſtian Faith, out of a zeal they had to honour the learned and 
godly Biſhops of that time, they ſingled out certain fpecial cauſes, 
wherein they granted Juriſdiction unto the Biſhops,vix.in Cauſes 
of Tithes;becauſe they were paid to men of the Church, in Cauſes 
of Matrimeny, becauſe Marriages were for the moſt part ſolemni- 
zed in the.Church ; in Cauſes Teftamentary, becauſe Teſtaments 
wete many times made inexrremss, when Church-men were pre- 
ſent, giving Spiritual comfort to the Teſtator, and therefore were 
thought the fitteſt perſons to take the Probats of ſuch Teſtaments. 
Howbeit theſe Biſhops did notthen. proceed in theſe Cauſes accor- 


to the Canons and Decrees of the Church (for the Ceo: Law was Reeſe 


not then known) but according tothe Rules of the Imperial Law, a_ xe. foggy 


as the Civil Magiſtrate did proceed in other Cauſes; fo that the 
Primitive Juriſdiftion inall theſe Cauſes was in the Supream Civil 
Magiſtrate, and though it be npw derived from kimyyet it ſtill re- 
mainetk in him asinthsFountaln, | 


—_olRMR—_ 


CHAP. A 
'Of Churches, Chayye, and Church-yars 


1, Eccleſia ; what that word imports; the ſeveral kjnds thereof. 

2, Pofſeſſions of the Church pratetted by the Stature- Laws from Alie- 
nation ; the care of the Emperour Juſtinian ex that point. 

2. To whom the Soil aud Freeballd of: the, Church and Church-yard 
belong, to whan the uſe of rhe Bedy of the Church, ta whoin the 
diſpoſal of the Progs and Seats, and charges of repairs... * 

4. The Gommon Law touching the: Reparation of Churches, and the 


ws the Seats therein, ; 1 | 

5, The ſame + Iſles, Prult wes, Coats of Armes, and Bus 

rials in Churches; alſo of Aﬀſautrs in Churches and Churrh-yards: 

; - $-; The Madyof querlling;cldivg, branbngi friking, or drawing 

6am _ . — a ms 

"7, Where Preſeription to a Sidt 311 4 Chirchs altdged, the Common 

Lay dams the Eg MOTT NREC 

8. The Impmuyities auciently of the Church-Sanfuary; as alſo of Ab 

juration now abrogated and takgu away byStauer. (i 

9. The defacing of Tombs, Sepulchres, or Monuments in Churches, 
puniſhable at the Common Lay, alſo of Right to Pewes and Seats in 

_ theChucech, 

10, The Cognizance of Church-reparations belongs to the Eccleſiaſti- 
cal Court. 

11, A Prohibition upon a ſurmiz,e of a Cuſtome or uſage for Contribu- 
tion to repair a Church, 

12, Church-wardens are a Corporation for the Benefit , not for the 
Prejudice of the Church, 

13, Inheritance cannot be charged with a Tax for Repairs of the 

.. » Church, nor may aperpetual charge be impoſed upon Land for the 


ame. 
14: When the uſe of the Church-Books for Chriſtnings firſt began. 
i5. Chappel; the ſeveral kinds thereof ; The Canoniſts Conceirs 
rouching the derivation of that word. 
16. Where two Parechial Churches are united, the charge of repara- 
tions ſhall be ſeveral as before. 
17. The Emperour Juſtinian's Law Proviſional, touching tht Build- 
ing of new Chappels, 
18, Whether a Seat in the Church, and priority in that Seat claimed 
by Preſcription, beTriable at the Common Law by Aftjon upon the 
Caſe. | 19, 


Of Churthes, Chngpels)io. 


————  — tt... oo 


19, A Caſe in Law touching a Tax made in a Pariſh for the making 6 
"New Bells for the Church. 5p. Pjonacgs 
20, Whether a Tax for Repairs of the Church may be made by the 
Church-wardens alone, without rhe Major part of the Inhabitants. 
21, Church-Seats inthegeneyality are in the Oydinaries power to dife 


ſe. 

FE, 8 other Caſes at the Common Law, pertinent to the ſubjett 
of the Premiſes. IR 

23, In what reſpeits an Inhabitant in one Pariſh, having Land in a- 
nether, - may oy may not be T axed, as to the Church of that Paysſh + 
where the Land' hes. ah ) 

24, The difference in Law between a Parſons grant to a man hes own 
Tithes, and his grant to him the Tithes of another man, 4s tothe 
validity of the Grant, | 

25. Diſpoſal of Seats in the Body of a Church belongs of Cafriniin right 

' to theOrdinaryof the Dioceſs. | 

26, In ivhdt reſpeft a man inhabiting in one Pariſh, ſhalkbe charged 
towards the Reparation of the h of another , where he hath | 
Land, and in what reſpefts not ſo. | F; 

| 27. Rates for Reparation of Churches are cognizable only in the Ec- 

cleſiaſtical Comt , and no Prohibition, netwitſtandeng any ine- 

- qualnyinthe Rate, fr fl 

28; Repairers bf ieChappl of Eeſogu diſcharged rhereby of Repavati- 

ons of the Mother-Chyreh. | ;* | | 

29. Land in a Pariſh not to be rated for the Ornaments of a Church. 

That Rate ro be according to the perſonal Eſtate. 
30, In what'caſe a Prohibition lies ro a Suit for Reparations of 4-. 
- Cburth',, Hot ſoy as to 4 Rate mate by the Major part of the Pariſhi- 
vii?r for the Ornaments" of the Ohnnch i i | 

31, The Bonnas of 4 Pariſh nos T3iablernthe Eccleſiaſtical Court, 
though the difference be berwern twa = porſons, | 

32,” Prohibition; where 4 Vicar ſued the Parſon Impropreate for 


D er for entting down the Trees growing in the Chureh-yard, 
33. 'Preſerry oe ings Chappel of Eeſege diſcharge from re- 
my the Mother-Church, 'f $719 


34. The thayge of! repairing a Chirreh,vefers to Land:, of praviding 
Ahern ; rh, IR and him tobe up- 
portioned berween Landlord and Tenant. HE 


35. Aftion of Treſpaſs lies for the Heir of ſuch, whoſe Comt- Armor 
. or Monument in Church or Church-yard,is by any defaced or 

- ſhed, be it by the Parſon; the Ordinavy;- or by any other...” \ 

36. Acaſe tn Lay touching a diſturbanctiof ſiting 112 cent anne Sears 
in a Cancel of a Church. . - Pong? 3-:h8 Yo ihe 


37. Cre 


Of-Cherchis, Chappets; 


37. Cirtain Caſes in Law toucbing ſtriking in a Church and Church 
ard, and draving a weapen in the ſame, 
38. The difference taken berween having a Seat in the Iſle of a Church, 
.-. ,.. anda Seat in the Body of the Church. 
39., .Aprohibition denied on 4 Preſcription of not Repairing a Me- 
they-Church , inregard ſuch Preſcription is meerly Spiritual, 
40. T he Eccleſiaſtical Cort not to intermedale with the Precinfls of 
Pariſh-Churches, 
41. Towards Church-Repar ation , all Lands within the Pariſh, as 
"well of Foreigners as Pariſhioners , are ratably liable. 
42. Controverſies touching Seats in Churches, determinable in the 
Spiritual , -not Temporal Conrts ; In what Caſes the Common Lay 
hath took, copgrizance thereof. 


( 1,) HURCH [. Fecleſia ] ixxan( iz, from the old word 
xaG, h,e,m 1346, or rather me3 3 ixxanctiv, bs. evece- 
re,being an Aſſembly'of men gathered out of all Man- 

kind;: or evocatus per Evangelinm, or from the Hebrew [| Gthal] 

h,e. Congregatio,, the true viſible Church being a Congregation of 

Faithful men, in which the pure Word of God is preached,and the 

Sacraments duly miniſtred according to Chri/?s Inſtitution, in all 

things neceſſary to the fame. This in a row a1 ſenſe; but the 

word [Corch] ina Legal ſenſe, as here chiefly intended, differs 
from the former as far as Dead walls do from Living Saints ;, there 
being no more here deſigned to be touch'd at,than what refers ra- 
ther to the placeathan tothe perſons. Churches are of three ſorts, 

Cathedral, CoMegiate, Parochial. The Biſhop is the Incumbent of 

thefirſt : Priors and Abbots were,and Heads of Colledges are, In- 

cumbents of the ſecond © and Parſons of the third ; commonly 
called a Reftory, being either a Parſonage or a Vicarage. And that 
either (1) Ratione dotationis. (2) Fundationis. (3) Funds, + 

(2.) The Emperour 7»ſmiax Decreed, That the Lands of the 
Church ſhould not be ſold,alienated,or exchanged unleſs it were to 
the Prince's. houſe, or to or with another like religious place, and 
that in equal goodneſs and quantity,or that.it were for the redemp- 
tion of Captives («).. - But by the Starxte of primo Fac. the Pol- 


(«) Auth.Coll. ionsof the Church are protected from alienation or diminntion 


2, & 9. and 


Coll. 5. 


inall reſpeCts, and ſo 25 that they may remain and continue accor- 
ing to the true intent of their Foundation, to their Succefſors for 


48) 1 Jac. c.3. ever, to the uſesand purpoſes therein limited (6), 


( 3.) By the Common Law, the Church and Chuch-yard are 
it ſeems the Soyl and Freehold of the Parſon ; but the uſe of the 
Body of theChurch, and the Repairs and maintenance thereof is 
common to altithe Pariſhioners; albeit the diſpofalof the Pewes 

in 


— 


and Church-yards, 137- 


in the Body of the Churchzor an Iſle or Chappel joyning tothe Bo- I Eaton's Caſs 
dy, and the diſpoſing of the charges of the Repairs therof, be- - ps —_ 
long tothe Ordinary;infomuch that no man can challenge a Seat in SUEY 2 -. 
the Body of the Church without ſhewing ſome ſpecial reaſon for Sears is the ge- 
the fame. All which appears in the Caſe of Boorhby againit Baily, zeralty are 5n 
where Boorhby being Executor of Gitber;, brought a Prohibition #be power of the | 
againſt Baily, and his ſurmize was, That whereas Sr. Bernard Whes- 4 Bev) f0 a 
fon was ſeized of the Mannor of Woodford- Hall, and that he and A 
thoſe whoſe Eſtate he hath in the ſame, had uſed rime out of mind, 

to have a peculiar Pew in the Body of the Church,and rhat the De- 

fendant by Suit in the Eccleſiaſtical Court,ſought todiſpolleſs them 

of the fame. And by the Opinionof the whote Court, this wasno 

ſuficient ground of a Prohibition; for though'the Church and 

Church-yard be inthe Law the Soyl and Freehold of the Parſon,yet 

the uſe of the Budy of the Church, and the repair and maintenance 

thereof is common to all the Pariſhioners. And for avoiding of 

confuſion, diſtribution and diſpoſing of Seats and charges of Re- 

pair belong to the Ordinary, and therefore no man can challenge a 
. peculiar Seat withont a ſpecial reaſon. , Bur if it had been Preſcri- 

hed,' That Sr. Bernard Wheſton, &c. haduſed timeout of mindat 

their own coſts to maintain thatPew,and had therefore had the ſole 

uſe thereof, the Preſcription might have ſtood and been warrant 

for a Prohibition, though the Pew were in the Body of the Church. 

And fo: it isin the like caſe of an Iſle or Chappel adjoyning tothe. 

Body of the Church upon the fame difference,whether it hath been {c)Caſe Zooth- 
maintained by the whole Pariſh,or by ſome particular perſons,like-b _ Baily. 
untothe Reaſons of a Chappel of Eaſe (c). — 

(4.)F ouching the Reparation of Churches,it hath been Ruled, prima diſtribu- 

That he who hath Land ina Pariſh, though he-doth not inhabit ti» fe per The- 
there; ſhalt yet be Chargeable to the Reparation,of the Pariſh- odorum Cantu- 
Church, but not tothe buying of the Ornaments of that Chyrch, ©%%/en- Ty 
for that ſhall be levied of the Goods of the-Pariſhioners,; -an@not —_ ſl 
of their Lands, by Sr. Hen. Telverton , and ſaid to be ſo formerly ;;;. Herefordenſ, 
adjudged{ 4d). And it hath been-holden, That if two CN Mich. 19 
chial be united, the Reparation ſhall be ſeveral as before (e), And Jac. Rot.1791. 
although the Lord of a Mannor may preſcribe to a certainSeat or _— —_ | 
Pew in the Church, by having time our of mind maintamed and ;z,5,, n;xch, 
repair'd the ſame at the proper coſts of himſelf and Anceſtorgyet rep. 
a5 tothe Common Seats of the Church it is otherwiſe in reſpect: of (e) The Pariſh 
the Comm6en Pariſhioners : As inthe Caſe of Harris againit Wiſe-of _ ; 
man, againſt whom Harris had procured a Prohibition, Wiſeman pa, ont ——, 
having Libelled in the Ecleſiaſtical Court againſt him fora Seat in Chappel. Hobs 
the Church, which did belong to his Houſe; and it was faid by Rep. 
Hobart and Winch.only preſent, That a man, or a Lord of a Man- 
nor 


Herley's 


[ 


138 Of Churebes, Chapels, 
nor, who hadan Iſle or aScat in the Church, &c: and heſued for 
that in the Spiritual Court, he ſhall have a Prohibition; but not 
every common Pariſhioner for every common Seat - yet in that 
(f ) Caſe Hay. Cale a Superſedeas was granted to ſtay the Prohibition (f'). It hath 
ris verſ, Wife= alſo been held, That the Grant of a Seat ina Church to one and his 
man. Winch. Heirs isnot good ;, for the Caſe of Brabin and Tradum was, That 
'REP- the Church-wardens of D. had uſed time out of mind to diſpoſe 
and order all the Seats of the Church,whereupon they diſpoſed of 
a Seat toone, and the Ordinary granted the lame Seat to another 
and his Heirs, and excommunicated all others, who afterwards 
ſhould fit in the Seat,anda Prohibition was prayed and granted, for 
this Grant of a Scat to one and his Heirs is not good, for the Seat 


—_— —— 


doth not belong to the Perſon, but to the Houle , for otherwiſe. 


when the perſon goes out of Town to dwell in another place, yet 

he ſhall retain the Seat, which is no reaſon,and alſo it is no reaſon 

to -— — all —_ _—— - _—_— ſuch great 
- x65 Puniſhments ſhould be impoſed upon ſuch ſmall Offenders,an Ex- 
4 Tg Rog communication being Tradirtio diabolica (g)... 


bin and Tra- = (5) Inthe Caſeof Day againſt Beddingron and others, upon a , 


&um's Caſe» Crofs-Bill between the parties,. for pulling down of painted glaſs, 
Poph. Rep. Pictures and Arms, ina Window in an Ifle of a Chappel in the Pa- 
riſh of Wellington in Somerſet, theſe pointsin the Caſe were Reſol- 
ved: (1;) If an Inhabitant there, and his Anceſtors time ot of 
mind;&c. have uſed to Repair an Iſle in a Church, and to fir there 
with his Family, &c. and to bury there, / that makes that Iſle pro- 
per and peculiar for his Family ;- otherwiſe if he had not uſedto 
Repair itat his own coſts,but with the charge of the Pariſh ; then 
the Ordinary may appoint who ſhall fit there from time to time, 
notwithſtanding a ule to ſit there, only, tothe contrary. (2.)If 
'afy Superſtirious Pictures arein a Window of a Church, or Iſle, 
&c.it is not Lawful for any to break them,&c, without Licenſe of 
the'@rdinary; and if any does to the contrary, he ſhall bind him to 
hisgood Behaviour. And ſo it was in Prickere's Caſe, (3.,) That 
the Ordinary or Church-warden cannot Licenſe a Pariſhioner to 
bury within the Church: But it ought to be Licenſed by the Parſon 
for the Franktenement is in himonly. (4. If Coats: of Armsare 
Pputina Window, or upon a Monumentin the Ghurchor Church- 
yard, they may not be broken by the Ordinary, parſon, or Church- 
wardens,or any other ; for the Heir ſhall have his Action upon the 
Caſe for that, 9 Ed.4.14. for they belong to him, 30 E4.3.9. b.c. 
(5.) If one be Aſſaulted in the Church, or within a Church-yard 
he may not beat the other,or draw a Weapon (although it be in his 
owndefence) there ; for it is a SanCtified place, and he may be pu- 
niſhed-for that by 2 E4.6. Ando if in any of the Kings Courts, 
| or 


4 W and. Chureb-yards. 
or within view /of tho Courts of! Juſtice; becauſe a Force in that (5) Caſe Dy 
caſe is not juſtifiable, though in his own defence (+), verſ, Beddinton 

(6. Forthe penalty of ſtriking or drawing a weapon in the rang 
Church or Church-yard.. Vid: Stat. F'Ed. 6, cap.4, whereby it is , : 
enated, Thatif any perſon ſhall by words onlyqquarrel; chide,ur | 
brawl in any Chorch or Church-yard; itſhall be lawful for the.Qr- 
dinary of the-place, proot. by'two Witneſles,.toſu rhe 
Lay-Offender ab :ngrefſu Ecclefie, and the Clerk-Offender fromthe 
miniſtration of his Office, for ſuch time asto the ſaid Ordmatry 
ſhallſcem meet: And if any one {hall finite or lay-violenthandsup- 
onanother in any Church-or-Chugoclvyard, in:that-caſeap/ſefatto ,,o..5 cal 
the Offender ſhall be deemed Excommuyinicate.- Butdnd if anyper- int. Leg, 1ne 
{o8-ſhall malicioyſly fixike nnotheryithanyweaponinany Churgh Tmplopugnave- 
or Church-yard; ar to the inter of ſtrikinganother withthe fame, !/» 129 Soli- 
ſhall but draw a weapon in any Church -or Church-yard ;: the Of- -—— ſ« 
fender being thereot duly convicted ſhall loſe. one of his Earsif pyer. 23 Eliz- 
he hath any, or it oneat his Cheeks witha hot-lrod Beburnband 179. Caſe ult- 
mark'd with the Letter F, . in-cafe he hath noears, andbeſdes ſhall 
Katd ipfo fatto Excommunicated (5), ' UpomthisStaturethore;was (5) Star. 5 Ed- 
an Indictment: againſt Faſpen Colzriey and JobuiGalodey: of: Hlotdn 5: c4þ 

in the. County.of Middleſex, for that they /nfulrum:feceruns upon 

John Higham Dr. of Phytick , in Eccleſia de Shoreditch a; 
Et praditt, Joh. Higham ad tuxc,exc, ibidem in Eorlefia preditdi\ de 
Shoxeditch, wrrberaverwn, vulnernuerunt, & male: rrattaveryt vop- 
Tra fermanm Statuti,&c. | Upon thisthe Grand :Juryfindi bilaveva 
.qaa4d Fajper Colmicy, 'and Iguoranus. tor Fobx Calmley , Andthefe- 
upon he appeared and pleaded Not guilty,. and found againſt him. 

Rolls now moved in an Arreſt” of WER, ''That the Indi&- 

ment was not good, being Fecexunty: whereas iris found only Bills 
vera againſt:one, / Sed non atlocarur, becauſe it wasexhibired againſt 
| Twoy and it.1s but falſe Latin.” Secondly,}:becauſe'the Indidment 
1s contra formam Staruti,, and this Offence isnotpuniſhadleby the 
Statutezunleſs that he ſmote with a Weapon,or drew a'Weapon in 
the Church or Church-yard, or:drew a Weapon' to that intent, 

which is. not mentioned in the Indictment : And by the Second 

claiein the Statutes For ſmiting:or/ laying viotent: hands'it is Ex- 
communication 5p/ofaito 2 and tis not mentioned here how he 

ſtruck, and thereof 'the Juſtices ddubted, But Foes ſaid, That the 

Indictment is good for Battery at the Common Law. Burt all the 

other Juſtices were againſt him therein; for the Indiftmentcon- 

cluding covtra formamStarmts, it cannot be igood as for anoffence 

at the Common Law. -''But afterwards another Exception wasta- '* © © \ 
ket by Grimfton, becauſe the offence was afledgetl'to' bedonein *'* © = 
the Church of Shoregirch aforefaid, - ——a—— ' was not _ ER 
" B - 


- 


before: And upon view of the Indictment; it appearing to be ſo, 
all the Court held, that the Indictment was void: And for this 
(&) Trin. 12 cauſe the Defendant was diſcharged (k). Inthe Eccleſiaſtical Laws, 
Cir. B. & . of Ina King of the, Welt-Saxons,. cap.6. Qui in Templo pugna- 
CL 4 © weriry' 120 Solidis noxiamSarcito, Ibid. Alind Exemp. cap.6. Si qui 
in Eccleſia pygnet , centum vigints.Sol. emendet GC, [+ Alias 60, 

- welder pro ita. } Alfo among the Eccleſiaſtical Laws of Heel Dha 

King of Wales, L10. De pygna que m1 Cemterio 4aguar 5. 14, Libre 

ſunt reddenda. Likewiſe 10 1.1, LL.. Eccleſ. Edovardi Ser, R, Ax. 

ge, & GuthurniR. Danorumsw Eaft- Anglia. Hoc primo Decreve- 

runs; ut Eccleſia ipax intra ſues parietes inviolate fervernr. And in Cap, 

. 2&3 LLiEccl. Canuts Regirgywalde reftum ſt, ut Eccleſia pax intra 

.  pavieres ſugs: ſemper inconru/ſa' permaneat , quicungue eamperfregerit, 

'  dewita\ CF omnibus in miſericordia Regis ſn. Et ſt quispacem Eccleſie 

| Dei violabit, ut rutra parietes ejus honucidingns. hoc.inemendabile ſir; 

&e. miſt Rex ts vitam cancedat. | 

: | ,.(7:) Where Preſcription is alledg'd-for Right to a Seat in a 

' Chuxch;-ot for Priority in.that Seat, the Common Law hath took 

. -, 2)  cognizancethereof;a518 the caſe of Carletor againſt Huttonz white 

. . > -C;claimedtheupperplace ina Seat in the Church, and #.diſturb'd 

-him ma violeat manner; and-the Biſhop of the Dioceſs.ſent an In-- 

hibition toC. untilthe matter were determined before him. And by 

| . the Court: a Psohibition-was awarded ;. becauſe it does not belong 
(« Reperted)tothe Spiritual Court : And aswell the Priority the- 

: Seatias the Seat it | elf may be claimed by. Preſcription: :and an 

. Action vpon the Caſe lies for it at Common Law,Ve.Litia2 1,122, 

C1) colon, CH, | The Ordinary hathin him the right of diſtribution of the 
verſ. Hutton. Seatgin a Chiitch). yet fo as that preſcription ſhall take place, whe- 
5g . ther itrefers:to the rigbt.of any: particular Pariſhioner ,- or tothe 
"4 power'of the Church-wardens. The Caſe was G. brought an Atti- 

on of,,Trefpaſs: for-the breaking of his! Seat in the Churchy :aad 

cutting of the/Fjimbet in ſmall pieces, and carrying, them away,&c. 

The; Defendant pleads in Bar, .That they were the Church-war- 

dens: and that the Plaintiff had-cxeCted that Seat withant the Li- 

cenſe of: the Oxdinary, and it was an hindrancetothe Pariſhioners, 
&c.andthat:they as Church-wardens; the ſaid Seat, bc. thewhich 

is the ſame Treſpaſs, Fbe Plauntiffdemurs,and Judgement for.him: 

For admitting,-that the Chutch-wardens may xemove'a Seat inthe 

Church at their pleaſure , yet they cannot cut the Timber of the 

Pew, And thereupon they confeſſed the Treſpaſs. Ye. 6 E.4.7. 9. 

(m) Caſe w. 4414+8 E.4.6, 18 E,4.16,21 H.7.21, 12 H.7.27, 11 H.4.,12.(m). 
Gilſon vert, Where there is a Parſon Impropriate, he. hath the. beſt right to the 
wraght & alio!s. Chief Scat-in the Chancel, as was ReſolvecLin, Sir Willian Hall's. 
Ny Rep. Caſcagainſt Eli,where E Farmor of a Reftory Impropriate Libels. 
1 


euiChroh awe "i 


— 


in the Eccleſiaſtical Court pro Sedile in de - 
in is Additional Libel a pen iy arg nt are net Le 
tibition, Qued - The Defendant there ſurmizes he of L 

he is feized of Ce Mens & antique Cancels ; "= 

ent Meſſuage in that Pari 

all thoſe & : have uſed toflit - "ram — that he and BR. Sir 

» XC it was Reſolved by the Court, That ne Act wy or Reng, 
- Lommo P- 


Right, the Parſon Impopri 
popriate, and per Conſequenz,his Farmor ought ©) <9: q-* | 


to have the Chief Seat in the Chan 
it : IT cel; becauſc - 2. 
ie, Br by Proeipon anche Prone may ave i.at iis benign 
She Additional mermaid aquoad,efc becauſe the Libel 3:76 22 P. 

oY TAAt NOW 1S One, 1 TI. tit. Cor.26 
imirchony pre oncpr 0 rw ie), HA 9 
Omniz Ear of _ in Conſtruction of Law,is Din _ (). Vp) 50 E 
eG and therefore it is Burglary for imp. rerard] Arreſts | 
ray ods I _ -_ IgE intent tolteal,&c.(0) Y _ Ms — bs 

, urcn- . al Oo ©&15-VAait, 
_ perſons, whilſt they r= yn w_ —_ That Ec- a_ By the 
ye _—_ pn wwe | dedicated to hunch » Laws —_ K. 

ciently the Church « of the #, Sax- 
pn > yg Church and Church-yad was a ay xp. 5 
gon. t - SanCtuary, could not have the Nenefie of | was not Fo red capita- 
kar erefore he that committed Sacriledge c _ Abjurati- J—_ ad Toms 
_ e he could not takethe Priviledge of _—_ not abjure, ;:« = 
onard of his Ii when one having committed Fel uary (4). This (4)8 E.2cor. 
Lay of his life to the Sanctuary of a Church ony, fled for ſafe- 420. S# quis 
- : - —— the Coroner of that place within y Y A fr my res, 
yn mp rh Ten be for his perpetual Baniſhn onſele cafactar wh 
Mrekeg into a Foreign (not Infidel) Countre ws Out. +25 habeat. In 
on the -v ran Et 62nd ).But this Abjuration 6 coahngre- do by 
RO I Rr arr ne Beek CD) en ee” 
Sanctuary or made 21 Fac,Reg. whereby it is EnaCted, T _ Cr) Guſt, de 
in any caſe TR —— — beadmitted or m_ _ caP. 24» 
hath no releeton'to th ore 2 [ this kind of Abi M 8, Iater Le= 
liz, - at of Recuſants by forc Juration ges Ine, cap. $ 
| nd nn ſuch Abjuration hath no — 35 E- _ =.Ley Ca- 
nies, Sacriledge ankzor7 ag: Fr + 10 in calatin ba! Felo- 3- & Co. Lhe 
lowed in caſes of Tr . juration or Sant : 3+ cap.51 
X eaſon or Petit Treaſc uary beingal> (5) 1 _ 

_— cthe preſervation of Sandtuary he _—O— cniaace 
Lino ho tif a Priſoner for Felony had before his urch or Church- of Statares; 
ers or penn wm ING being pu > os born (t) ”_= on 
Mong 1 AE OB" ck again to the Priſ { his keeF- bj vid. plene de 

rraignment have PRE the ſame, DR OING Sir Cents, 

g 2 
reſto- 
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(4) Lib. Int. reſtGred apaih tHe'Samctoary Of THe 
$32-b.San&.2. (9, )fhedefacing of Tombs, Sepnichres or Motumentserected: 
Hill. 43 E- 3+ ;9 any Church, Chancel, Common Chappel, or Chutch-yard, is(ie- 


ye rg ſeems) puniſhable by the Common Law; and for which the Ere- 


Gn): 9E-4-14 ought not ro be the hindrance of Divine Service. And albeit 
Wiches Caſe, & 


6) 8 H:7-124. 


Hul/y -AC-- *2 * San » X 
a; -A = in the Church,may place the Pariſmoners inthe Church or publick 
Jac. el. Chappel according to their qualitiesand degrees (z). And until the 


ppg ery Biſhop hath conſecrated or dedicated Churches or publick Chap- 


le Court, av 
& Inſt. par.z t4{es 3 for which reaſon it is , That a Church or not a Church ; a 


cap-97-. + : Chappel or nov a Chappel; 1s Tried or Certihed by the Biſhop 
() 8 H.7. 12, (4), | | 
ria ans C10.) Touching the Reparation of Churches, the cognizance- 
Co. ubi lupra. thereof appertains to the Ecclefialtical. Court , as was agreed by 
(a). 8.6. 32, the Court 1n Buck's Caſe againſt Amecorrs, where in a Prohibition 
$7 the Defendant faid, That in Hormechurch in Eſſex are Chappelsof 
Faſe, viz: Runford and Haveringe Chappels ; and thar they of 
Haveringe have uſed time out of mind, &c, to contribute tothe 
Reparation of Rwriftr4: and that in the time of H.4. virtue L1- 
terar, Patent, & concurrentibut iis, &c. And Runford was pulled 
down,and erected ina more convenient place within this precinct 
and circuit, viz. twenty eight foot longer and fifteen foot broad- 
er. Ney, Thatit doesnot lie. (1) Yirtate Literay. patent. in ge- 
neral is not zood. But the Patent ought to have been ſhewn 7 


verbazor prodnc'd.in Court;, by which the Conrt might Jadge:For 
— : q 
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a new Church cannor be erected without Letrers Patents; becauſe 
it is 2 Sanftuary , Ye. 5E, 3.26. 1 H.5.25. & 22 E.4. the Lord 
Lifle's Caſe.” (2.) The Preſcription is gone, by the ereftitig in- 
another place, and longer, &c.' as aforeſaid, ve. 4.Rep,P.6. And 
thar ſhall be taken ſtrict, Perkins 761, 5 E.4.259, 10 £,5.25,  Biit 
the Court was on the contraty,' betauſe it is pro borio publics, atd 
in ſuch a caſe aPleadet, by Conturrentibusiis , is go0d. AS if at 
Union, 11 #£.7.8. And that the cognizance for. Reparation of the 
Church, appertains ro the Spiritaal. Court; and it is not like the 
Caſe of a Tenure, 4 Rep.36, becauſe the Tenant by that is put to 4 
greater charge, and no profiror benefit aCctiies tothe Teaiit;as.it 
does to the Pariſhioner. And Eaſter Tetm enſuing, a Confultztion 


was granted by the Court (b). Hethat hath the earl 1 (b) Hill. 5-face 

of a Rettory os Parſonage, ought to rapairthe Chancelzand ſo he B- R- Buck, a+ 
| -n_" —_——_ 

Noy Rep. 


ought to contribute to the reparation of the Church, if ke hath any 
Land in that Village. Mich. 18 Fac B:R. Strjeant Davies Caſe, Roll. 
Rep. par.2, | eats," 
Th 1,) TheChurch-wardens of Denford, an Ancient Chutch in 
the County of Northampton, Tac the Inhabitadits of Kingſtead in 
the ſame Pariſh, where there was a Chappel of Eaſe, for contri- 
bution to repair the Church of Denford. And they pray a Prohi- 
bition opon ſuggeſtion, Thattime out of mind, &c. they have u- 
ſed to Repair their own Chappel, and only a part of the Walls 
the Church-yard of the ſaid Church of De&ford, And it 3c 
”- better opinion of the Coutt , that it was riot g60d. For 
ir Eaſe ſhall not be a diſeaſe to the teſt of the Pariſhioners. For 
Popham ſaid,. That the Aſlent is not requiſite to built a Chappeb 
of Eaſe, and then the Ordinaty and the Parſon canriot charge the 
Pariſhjotiers with greater Chatge. - By Telverto, That the Parſori 


ought to'tepair the Wall of the Clays. But by Fenner, The . 
Pariſhioners in the Spiritual Court ſhall be coripelled ts do it; al- - 


though that the Frank-tenement be in the Parſon. . Telverton ob- 
jected, and. by Kemp Secondary, That the Pariſhioners of 

repair the Wall of the Church-yatd. Yet now it was ordered, 
that Prohibition ſhall be granted, and: the Deferidants if they 
pleaſe may demurr upott it. Note alſo Þ, 5 7ac. BR, a Derby: 
ſvire-Caſe, where a Prohibition infuch caſe was nor ue 


which the Sentence in the Eccletiaſtical Court paſſed againſt then. 
Then they Appeal,and Sentence is repealed, and 15 {. coſts giveh 
to them, and they ſue forthat 15/.in the Ecclebaſficat Court. S. 


leadsa Releaſe of one of the Chutch-wardetis. Andin a Prohi-- 


ition.it ſeem'dta the three Juſtices, That that Recaſc is aBat a- 


7 & me 4 J# 
Eliz. The . 
(12.)T wo Church-wardens ſie S. for Reparation of the Chiirch Church-wit- 
according to the Tax aſleſt, 5. pleads he alwaics offeted'to pay.By dens of Den» ” 
ford's Cafe, 
Noy Rep» 


gainft 
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ainſt the other,and that if it be diſallowed in the Spiritual Court, 
y the Court it was faida Prohibition ſhall lie. 77ac. B.R.ror $52, 
A Conſultation in ſuch caſe was granted, for the Church-wardens 
in ſuch a caſe are a Corporation for the benefit,but not for the pre- 
judice of the Pariſh. 13 H.7.9. 11.4.12, And they ſhall recover 
—_ the Coſts to the uſe of the Church, and the Releaſe ſhall be well 
@) 448 * enough determined there, where the Suit was commenced (4), 
Ny Rep. C13.) In Hed!'s Caſe againſt the Church-wardens of Hableton,it 
was agreed by the Court, That for a Tax aſleſt for the Reparation 
of a Church a Rate made perperuis duratura temporibus , it is not 
good to bind the Inheritance \but yet it is gocd by way ofdire- 
(t) Caſe Heal's tion, how and how much ſhall be levied as need requires (e), 
verſ. Chuch- And in'Chambey's Caſe a Prohibition was awarded to the Court of 
wardens of Ho- the Biſhop of Oxford; for that,that Chambers was ſued there for a 
_—_ perpetual charge impoſed upon his Land, for the Reparation of the 


(f) "lated Fwy77 For by the Court, an Inheritance cannot be charged with 
Caſe. that(f). 
Nez Rep. In another Caſe one that was ſued in the Eccleſiaſtical Court for 


Rates to reparation of the Church, alledged that they had over- 
valued his Land , Rating them at the value of 100 4 pe annum, 
they being worth but 60/. (2 )He alledged a Cuſtome in the Pariſh, 
that they ought to be rated not according to the value of their 
Farms and Houſes, but only according to the value of their Sheep- 
welks, on that matter he prayed a Prohibition. As to the firſt, all 
the Court (except Whithck) Reſolved, that it is not material, be- 
cauſe the Ratesought to follow the value of the Land, and for that 
the valuing of the Land properly belongs to them. As to the ſe- 
cond, Noy moved, That although the Principal be a thing Spiritu- 
all, yetit is now mixt with a Cuſtome, as in the Caſe de > 1 deci- 
pore mand: the Eccleſiaſtical Court is onſted of his Juriſdiftion. Hough- 
got yu ton Juſtice, It ſeems ſo as to other things ; but the Church being 

—_ Raj. the Houſe of God, is more tobe regarded, and a caſtome in pre- 

Rep, judice to theReparations of the Church, is void ; for of common 
Right the Houſe and all Lands are chargeable to the Reparations. 
Andthe Court commanded him to make a Suggeſtion of the Cu- 
ſome, omitting the value , and then they would canſider, whe- 
ther a Prohibition ſhould go or no. 

Cro-par.r, In Stevenſon's Caſe it was reſolved, that if one hath Lands in 
one Town, and doth inhabit in another; he ſhall be commpelled 
to be contributary to the Reparation of the Pariſh-Church where 
the Lands are. 

(14.) Note , by Coke Chief Juſtice , That the keeping of a 
Church-Book for the Age of thoſe that ſhould be Born and 

Chriſtned in the Pariſh , began in the Thirtieth year of _ 

| tac 
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the Eighth , by the Inſtigation of the Lord GromwellCg): * (8) Imwbie 
(15.) Chapel, Capella, of the French [:Chapelles, that is, edicula]. n_ Kynaſtar.. 

Of this there ſeems to be three ſorts; the one ſuch as adjoyns to the . Py. — 

Church, as parcel of the ſame; built by perſons of honour , «t * PO 

ibidem Familiaria Sepulchra fibi conſtituant > Another, that which 

is ſeparate from the Mother-Church in a Pariſh of a large extent, 

built for the better eaſe and convenience of ſuch Pariſhisners whoſe 

habitations are remote and far diſtant fromthe Pariſh-Church, and 

thence vulgarly called a Chappel of Eaſe ,- being ſerved by ſome in« 

ferior Curate at the Charge either of the Rector, or of ſuch as foe 

whoſe convenience it is, according tothe cuſtome or compoſition. 

A Chapp#l of Eaſe is where there is a Parochial Churchiin the fame 

Pariſh, wherein the Sacraments are adminiſter*d, andinot in the 

Chappel. 8 H.6. 32. which appertains'to the Parochial. Church,. 

and the Parſon thereof. 1b:d. And a ParechiakChurchycannot be a 

Chappel. $8 #.6. 379. The Third: is that which is called a Free- 

Chappel, which in point of Maintenance andendowment, as alſo 

iareſpect of. exemption from the Ordinaries Juridiſttion, ſeems to - : 

differ rom-both the former, and hath perpetual maintenance to- - ''. - - © 

wards the upholding thereot,.by a charnable- endowment thereof, : Hy 

Without the Charge of the ReCftor or Parith (þ); So thar a Free- (®) os 1 -w 

Chappel or Libera Capella is,according to the opinion of fome, no of If the King | 

otherthen a ChappeFfounded within ſome Parochial PrecinCts for grant a Tree 

Divine Service, by the bounty of ſome well:difpoſed perſon (over Cbappe! to one, 

and above the Mother-Chureh)-to which it was at the Pariſhioners ** 242%* to be 

choice or liberty (for whoſe convenienceit wasereCted)'to repair fur, + 

or:not,and endowed with Maintenanceby the Founder, and there> 1, H.z. 11.b, 

fore called Free. Notwitſtanding whict-others-are of opinion, and Rol. Abr.. 

andthat more probable, That theſs only are Free-Chappels,which v<'Þ- Freſent- 

areof the Foundation of Kings,/ and bythem' exempted from the T2" = __ 

Jwiſdiction of the Ordinary 3; but the King niay atſo Licenſe a **5' 35" 

Subject to! Found' ſucly a' Chappel} and” by his 'Charterexcmptiit 

from the Viſitation of the Ordinary in reſpect of -whichexemptt- 

on, and from the Juriſdition of the Dioceſan, it appears by the , . ; 

Regiſter of Writs to be called Free (i); MH; $ E:2.B.R.Rot.g7 . E- WF _ - 

piſcopus Exon Attachiat. -ad reſpondemdum- Domino \Regs quare exer- (þ ) Ii, Po: 

cerer Turiſdiftionen in la Regia Santht Buriane in Cornidh 5c; T. 17E.1.Rot. 

(k). FheKing himſelf Viſits his:Free Chappels and Hofpitals, 97. B-R- 

andnotthe. Ordinary (/), - The Lord Chancettor executes it-for 2 un he 

the King. Theſe Chappels wereall of -them;togetherwith Char B32 85, F.N. 

tries-given-to the King (a): Of'this kind-is-the Free- Chappel of B. 42, 

St. Martin le Grand ( "3. The Canoniits are not agreed-touching (») £ £4.5. & 


thoderivatian of this word 3- ſome take it (3 capiendsLaicosy) os 145 — 
thers (4Cepra,) becauſe.they- conceive that they reſemble thoſe {3 © 
Cot- 
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ſe) nb . d4 Cottages which were wont to be covered over * with Goat-aking 
© 4615.poſje[/.nu+ —_ T7 ; ; 

194. #6 -— Others (4 capps Divs Martim). Others ( & Chappelke, Gallic, ) 
Synt. \th.1 4. C * ”;, . . »£ Ny. 

"Stade (16.) In the Pariſh of Aſtor (in the County of Warwick )which 

* Le c, os hath a Pariſh Church, is a certain Chapel of Eaſe, called Caftle. 

u.1 ©, Birmidge Chappel, and a certain Precinct called Caftle-Birmidge,the 

Inhabitants thereof reſort to the ſaid Chappel, and there Marry, 

Chriſten, and receive the Sacraments ; there are alſo Church-war- 

dens, and the Inhabitants have a Perambulation there of it ſelf; 

not withſtanding all which, when it came in debate, whether the 

Pariſhioners of the Chappel (the Pariſh-Church of Aſtor being 

in decay) might be Taxed towards the Reparation thereof, they 

obtained a Prohibition ag-a Surmize, which not appearing to be 

true,a Conſultation was awarded; yet in that caſe it was held, That 

if two Churches Parochial be united, the Reparation ſhall be ſeve- 

ral as before. And that aChappel of Eaſe is part of the Pariſh, & de 

communt jure liable to reparations of the Pariſn Church that ſuch 

as havea Chappel of Eaſe may reſort to the Pariſh Church ; if they 

{p) Caſe 4/ton ſo pleaſe; and that the Parſon of the Pariſh-Chucch may Officiate 
Pariſh ver.Bir- at the Chappel of Eaſe if he will (p). ' y 

widg:Chappel (17,)TheEmperour F«ſtiniar in thefifth Collation of his Nowll 

Hob. Rep. Conſtitutions, commonly called the Autbenticks, emitted by him 

after the Digeſt and the Code, hath Ordainetl, That:naman build 

a Chappel in his houſe without the leave of the-Biſhopand before he 

conſecrate the place by: prayer , ;and ſet up-the Croſs these, and 

make proceſlion inthe place ; and#that before he build ir, he allot 

out Lands neceſlary for the maintenance of the ſame,and thoſtthat 

ſhall attend on God's Service jn the place. In which G{/ation there 

is alſo that which ſeems tq bear ſome copformiry with the Acts of 

 Uniformity,, eſtabliſhed in this Realm againſt Seditious Conventi- 

cles; For in that Cellation it iis likewiſe ordained by the faid Empe- 

rour, That the, facred Myſteries or- Minifteries be not done in; pri- 

vate Houſes,but be celebrated in publick places,leſt thereby things 

bedone contrary to the Catholick and Apoſtolick Faith, unlels 

they call to the celebrating of the ſame ſuch Clerks of whoſe Faith 

and Conformity there is. nodoubt made, vr thoſe who are there; 

, unto deputed bythe Biſhop. But Chappels and places to pray is 

every man may have inhisown Houſe ; 1f any thing be done to the 

contrary, the Houſe wherein theſe things are done, ſhall be con- 


_— 


(4) Auth. Coll 


5. Vid-. 3id - fiſcate, and themſelves puniſhed at the diſcretion of the Prince(gq). 
View, cap» 3- - (18.) 4. the Father had all his life the chief place in a certain 
SeR.6. par. 1» Seat in the Church, - and #. his Son likewiſe claimed the ſame, and 
C. diſturb'd him in. a violent manner ; 'the Archbiſhop of Tork,. in 
whoſe Juriſdiction this was>granted an Inhibition againſt C: till vbe 


matter 


tt. 


as and Church-yards.. 
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matter weredetermined before him,and Excommunicated him for 
Diſobedience. C.claimed the place by Preſcription, and for that 
Reaſon prayeda Prohibition : And it was faid, That the Excom- 
munication was only for his Coatempt : And it is lawful for the Bi- 
ſhop togrant ſuch an Inhibition for the peace of the Church. And 
dee agreed, Thatif the Biſhop did Inhibit any from making 

a diſturbance in the Church, it was good; and therefore would nog 
a Prohibition for well-doing. Crew & Foner,cfe. But here he 

d not done well. Doderiage econtrs. Then it was ſaid, That here 
the Biſhop had Inhibited till the matter were determined before 
himſelf. And the whole Court agreed, That a Seat in a Church 
claimed by Preſcription, and the priority therein likewiſe claimed 
by Preſcription,is Triable in this Court by an Action upon theCaſe, 
and not in the Spiritual Court. Andat laſt it was agreed by the 
parties, that #7. ſhould remain 1n poſſeſſion till the Matter were 
tried by Prohibition. And a Protubition was awardedin the Caſe 


——_ 


— 


Bo 


(r). Note, That a Prohibition may not be grantedafter a Conſul (r ). muror's 


tation(s). And as it ſeems, by the Courſe of Proceedings inthe c 


Court of the K5#g's Bench, a Prohibition ſhall not be granted the 


laſt day of a Term, and ſuch a motion Gught not then tobe made; 3c 
but upon a motion there may be a Rule to ſtay proceedings till the tor. 


next Term (tr). 


Latch, 


(5) Caſe Bowry 
wallinge 


Latch. Rep. 


(19.)lt was moved in the King's Bench for n Prohibition tothe £2, 41991 


Eccleſiaſtical Courtat Wereefter , and ſhewed for cauſe (1) That p94 


the Suit there was for Money, which by the aſſent of the greater 
part of the Pariſhioners of D.was aſleſſed upon the Plaintiff for the 
Reparation, viz. for the Re-caſting of their Bells z The truthis, 
That the charge was for making of new Bells, where there were 
Four before,whereby it appears that it is is merely matter of curio- 
ſity, an not of neceſſity, for which the Pariſhioners ſhall not be 
liable to ſuch Taxations,and herein it was relied upon 44 E.3.19. 
by Finchden, (2) The party there is overcharged, of which the 
Common Law ſhall judge. (3) Theparty hath alledged, that he 
and all thoſe who have an Eſtate in ſuch a Tenement, have uſed to 


pay but Eleven ſhillings for as Reparation of the Church. But 


the Prohibition is denied ; by Doderidge inthe Book of 44 
E. 3. there was aby-law in the Caſe to diſtrain, which is a thing 
meerly Temporal, for which the Prokibition was granted C per 
Curiam; in this caſe the Aſſeſsment by the major part of the Pa- 
Tiſhioners bind the party, albeit be allented not roit : And the 
Court ſeemed to be of opinion, That the Cuſtome was not reaſon- 
able, becauſe it laid a burden upon the reſt of the Pariſh. Lirelerow 
of Council of the other ſide,S ſe the Church fall, ſhall he pay 
but Eleyea (hillings ? Whitlock, = Church falls,the Pariſhioners 

are 
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(s) Mic, 2 Car. are not bound to build it up again, which was not denied by Juſtice 
Foph. Rep. Tones (#). s wc MED 
: (20. Roberts and others of Eaſt-Greenwich were cited'in the 
KTM Fccleſiaſtical Court to pay money that the Church-wardens had 
expended in Reparation of the Church; and the Inhabiratrs . 
alledged, that the Tax was made by the Chureh-wardens then« 
ſelves, without calling the Freeholders, and alfo that the Moneys 
were expended in the Re-edifying Seats of the Churches; which 
belonged to their ſeveral houſes: And they never aſſented, that 
they ſhould be pulled down. Andnow the Allegation was not al- 
lowed in the Eccleſiaſtical Court, but Sentence was given againſt 
them. And then they appealed to the Arches, where this Allega- 
tion was alſo rejected ; and for that he prayed a Prohibition® And 
the Court agreed, That the Tax'cannot be' made by the Church- 
wardens,but by the greater Number of the Inhabitants it may,and 
a Prohibition was granted. But by Yelverron, if they be cited by Ex 
() The Caſe of Officio, a Prohibition will not lie ; for ſo was it Ex inſmuatione 
Roberts an v- cc, For the wardens came and prayed a Citatiqn, &c.”. But by 
thers in Het- Richardſon, Harvey and Crook privately, a Prohibition will lie in 
FTOs both caſes (x). 
Seats in 6 (21.) E.Libels in the Eccleſiaſticat Court againſt A. pretending 
Church, that a Seat, that the other claimed alwates in the Church,belonges: 
s to his Houſe, and Sefitence in that Court was given againſt E.and 
Coſts pro falſoclamore, And he appealed to the Arches, and there 
when they were ready toafhirm the Sentence, he prayed a Prohibi- 
tion. And it was moved by Davenport, that it may be franted : 
and he cited one Treſham”s Caſe 33 Eliz. where in ſuch a caſe a Pro- 
hibition was granted after an Appeal. Richardſon, There is no: 
cauſe for any Prohibition, but in reſpect of the coſts, Huron faid 
it was a double vexation, andthe party ſhallnot have Cts for 
that. Fitcham ſaid;they came too late to have a Prohibition forthe. 
Coſts. Richardſon, that is not like to the Probat of a Will, where 
a thing may fall out Triable at the Common Law.. But there the 
Principal was tried at the Common Law; for they had it as in right. 
Hutton, Seats in the generality are in the power of the Ordinary to 
diſpoſe; It is the Preſcription which makes that triable at the 
Common Law; and if ——_— be made there, and it be found, 
then, he ſhallpay Coſts. Richardſon, All Diſturbances appertain 
alſotothem ; if it be not upon the Statute of 5 E4.6. But if a Ti- 
c gore” fr tle be made there by Preſcription, it is meerly coram non Fudice; and 
Fetley's Rep. * if they cannot meddle with the Principal, itis not reaſon that they 
ſhould tay Coſts. And a Prohibition was granted (y). | 
Reparation of (22.)H. Farmer of a Mannor, A.and ather Church-wardens Lis 
the cbxrch, bel againſt him in the Eccleſiaſtical Court for a Tax far the repata- 
| on 
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tion of the Church. Hendes moved for a Prohibition becauſe that 
firſt, the Libel was upon a Cuſtome, That the Lands ſhould be 
charged for Reparations, which Cuſtomes ought to be tried at the 
Common Law. And ſecondly, Becauſe the cuſtome of that place 
is;that Houſes and arable Lands ſhould only be taxed for the Repe- 
rations of the Church, and Meadow and Paſture ſhould be charged 
with other Taxes. But the whole Court on the contrary : Firſt, 
although that a Libel is by a tuſtome, yet the other Lands ſhall be 
diſchargeable by the Common Law ; but the uſage is to alledge a 
Cuſtome; and alſo that Houſes are chargeable tothe Reparations : 
of the Church, as wellas Land. And Thirdly, that a cuſtome @ Hill. 4 Car: 
todiſcharge ſome Lands is not good. Wherefore a Prohibition __ — 
was granted (z). | F Hetley's Reps ; 
Note, that where a man ſued in the Eccleſiaſtical Court, pre- 
ſcribing to have a Seat in a Church ratione Meſſuagii where he in- (4) Noy's Rep. 
habited ; upon the motion of Serjeant Henden,a Prohibition was —_— Gore 
granted, for it is a Temporal thing (a). _— 
Note, By Coke Chief Juſtice, That the keeping of a Church- 
Book for the age of thoſe, which ſhould be born and Chriſtned in /5) Poſt Caſe 
the Pariſh, began in the 30th. year of Henry the Eighth: by the Tyrwhite verſ. 
inſtigation of the Lord Cromwel (b), Kynaſton. Noy's 
A man was indicted upon the Statute of Ed. 6. That in the - in th 
Church-yard, ſuch a day, extraxit gladium againſt F.L. & ipſum church-yard. L 
perewſit 5, and becauſe the Statute was, Jf any perſon maliciouſly ſtrike 
another, or ſhall draw any Weapon with an intent to ſtrike any perſon : (:) tart verſus 
And the Indictment was quod extraxit, but does not fay ad percu- Arrowſmith, 
tiendum : And becauſe it is quod percuſſit without ſaying malicioſe , Foil ditt.Caſc, 
theparty was diſcharged upon Judgment (c). YT 
It there be a Parſon Impropriate of a Church, and alſo a Vicar nes ii the 
endowed of the ſame Church, the Trees in the Church-yard do Church-yard. 
there belong to the Vicar, and not to the Parſon ; for that there 
the Vicar ought to repair the Church, and he ſhall have the Trees (4) Rol. Aber, 
which ought to repair the Church. Dubitatur. Mich, 13 Fac. B.R, <b> Parion 
Bellamie's Caſe ( Hh. "A 
The Lord Coke faid, That for the Body of the Church , the $22: in the 
Ordinary is to place and diſplace; in the Chancel theFreehold is in church. 
the Parſon, and it is parcel of his Glebe; Trefpaſs will lie by the Brovl. Rep. p. 
Heirfor pulling down the Coat-Arthour,&c. of his Anceſtors ſer !,£4#% an, 
upin the Church:: a Pew cannot belong to a Houte, | 
(23.) An Inhabitant of the Pariſh of D. hath Land in his occu- xyparations of 
pation inthe Pariſh of S. The Chorch-wardeys of 5. and other the the Chagh, 
Pariſhioners there make a Tax for the Reparation'of the Church, - » + | 
for Ornaments of the Church,and for the Sexton's wages, anjoumt- * 
wgto theſumof 23f, andthe Tax* -” the Chur n= 
Hh 2 Comet 
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cometh but to 37. only. The Foreigner which dwelts in D.isſued 
in the Eccleſiaſtical Count by the Church-wardens of S. for his part 
af the ſaid Tax; and he prays a Prohibition.. Hender faid,he well 
agreed the Caſe of Fefſeries, 5 Cuke, that he ſhould be charged, if 
this Tax had been for the Reparation of the Church only ; for this 
is in nature Real. But when that is joyned with other things,which 
are in nature perſonal, as Ornaments of the Church, or Sexton's 
wages, with which, as it ſeem, he isnot chargeable, then Prohj- 
bition lies for all, Flemming Chief Juſtice, and Willeams Tuſtice,. 
thought fit that he ſhould not havea Prohibition : for as wellthe 
Reparations of the Church, as the Ornaments thereof, are meerly 
Spiritual, with, which this Court hath nothing todo ; and Flem. 
ening aid, That ſuch Tax is not any charge iſſuing out of the Land, ' 
as a Rent, bur every perfon,js taxed according to the value of the 
Land; But Telverron and Fenrey to the contrary, that a Prohibition 
doth lie, for the ſame diverſity which had been conceived at the 
Far; and alſo they ſaid, That he which dwels in another Pariſh, 
doth not intend to have benefit by the Ornaments of the Church, 
F4p2rations ' of or for the Sexton's wages: And for that.it wasagreed by all, by 
Church-Stats: the Chief Juſtice ,, Williams , and the others, That if. Tax be 
made for the Reparation of Seats of the Church, That a Foreign- 
9) Paſe. 8 Ja. © ſhall not be taxed for that, becauſe he hath no benefit by themin 
Wh ma particular ;. and the Court would adviſe (e). In Penner and Crong- 
and wood. T7or's Caſe, it was held, That none ſhall be chargeable for Contri- 
Brownl, Rep. .bution to Church-reckonings if he do.not inhabit there,, or con- 
———_— ſent to them. Xore's Rep. 
Mich. 2 em, (24+) Note, upon a motion for a Prohibition, That if a Parſon 
R ro _ 20 3; contract with me by word, for keeping back my.own Tithes for 
* * threeor fouryears; This is a good Bargain by way of Retainer : 


ſupra * 

RY and if he ſue me in the Eccleſiaſtical Court for my Tithes, I ſhall 
have a Prohibition ypon this compoſition. But if he grant tome 
the Tithes. of another, though it be but for a year ; This is not 
good, unleſs it be by Deed. 

Yeats inthe (25.) The diſpoſal of Seats in the Body of the Churchdoth be- 

Cburch. long of common right to the Ordinary of the Dioceſs, ſo as he may 


place and diſplace at his pleaſure, If a man and his Anceſtors,and 
all thoſe whoſe Eſtate he hath in a certain Meſſuage, have uſed 
time out of mind, &c.. torepair anIfle of the Church, . and to ſit 


7f ) Mich."11 there, and none Qther - the c_ may notdiſplace him; for if 
Jac. B.R. per {p, thena Prohibitionlies, for.that he hath it by preſcription upon 
6 wy & >. reaſonable conſideration (f): Likewiſe ifa man preſcribe, That he 
Cole, per Zur. And his Anceſtors, and all thaſe whoſe Eſtates. he hath jBacertain 
Hob. Rep. gs Meſſpage ». have uſed. to fitin acertain Pew. in the body of the 


© Mere Rep. | out of mind;&c. im .cenſideration that he, &c.. hore 


» 
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uſed time o1t of mind to repair the ſaid:-Seat. If the Ordinary re- 
move him from that Seat, a Prohibition lies, for in this caſe the Or- 
dinary hath not any power to diſpoſe thercef; for that isa- good 
preſcription,and by intendment there may be a good conſideration ye, 1 Ja. 
tor the commencement of that preſcription » although the place B. croſs's Caſe 
where the Seat is bethe Parſon's Freehold.” In this caſe a Probs- Reſotv. per Cur. 
bition was granted to the Biſhop of Exerey for one Crof (g). But &M-13- Ja B. 
if a man preſcribe to have a Seat.in the Body of the Church, general- rag ern 
ly, without the ſaid conſideration of repairing the Seat, the Ordi-- — Ja. Booths 
nary may diſplace him (þ). But with the Seats in the Chappels by & Day Hob.. 
annexed to Noblemens Houſes,it isfaid the Ordinary hath nething Kep- 95- Rok. 
to.do (5). If there be a-cuſtome in a Pariſh, that 12 of the Pa- AM: P48: 288. 
riſhioners may chuſe the Church-wardens, which Church-wardens þ6, þ,; 441 
have power by the cuſtome to repair the old Seats, anderedtnew dif.Cal. Boothe 
inthe Body of the Church,. and to appoint who ſhall ſit in them z #1. Hob-93-. 
And the Church-wardens ſo elect,” eret anew. Seat in the Bod he 12.Jac 
of the Church , and appoint a certain perſon to ſit there ;,, and af- Frm av - 
ter the Ordinary decree, That another ſhall have the Seat: Inthis (þ ) paſck.16:. 
caſe it is ſaid a Prohibzr50n lies, for the cuſtome hath. fixt the pow- Jac. BR. incer. 
er of: diſpoſing the Seats in this caſe in the Charch-wardens , -and-a Brabin and TH 
Prohibition was granted: But it was alſo partly granted; for that — _ od 
the Sentence of the Ordinary was, That T. ſhould have the Seat to Church of "$6.1 
him and-Heirs , and that none ſhould diſturb himin pain of Ex- preock in Cora+' 
communication, which is unreaſonable; and by that Sentence he wal. Vid. Rol.. 
and his Heirs ſhall have it, although they be not Inhabitants with- Abe verb.Pro-- 
in the Pazglſh (&). ot LA. | | ibis, PSB) 
- (26.) The Eccleſiaſtical Court hath cognizance of the Repara- (1)Co. 5. Jef--* 
tions of the Body of the Church (1). H a man that dwells in one fry's Caſe 67.. 
Pariſh, hath Land in another, the which he keeps in his own hands Reſolved, 
and occupation, he ſhall be charged forthat Land forthe Repara- Reparations” of | 
tion for the Church of that Pariſh where the Land les, for that he om ty. 
may come- when he will, -and tis a charge in reſpect-of the Lands Tr; 11. Jace. 
(#), Butif an Inhabitant in one Pariſh,. leaſe out his Land which B. Andrews 
he hath in another Pariſh, reſerving Rent,. he ſhall not he charged Caſe, per £u7-- 
where the Land lies, in reſpect of the Rent, becauſe there is a Pa- C992 — 
rihioner and an Inhabitant that may be charged(»). And a-man #* Eb + 
cannot be charged inthe-Pariſh where he doth inhabit, for Land 4;,) Co. ibid.. 
which he hath 1 another Pariſh, tothe Reparation df the Church, 7549's Caſe: . 
for that he may then bg twice charged, for he-may-be charged for Relolv. Me 5+. 
that in the Pariſh where the Land doth lie (0) 3; in which caſe Pro- Jac Bo = 
Inbirion hath been granted. ages 
(27.) If a Citizen: of Londen erect a Houſe inthe Pariſh of A 3111 verſ. ves. 
with intent of dwelling there in-time of Sickneſs. at ZLondoin, Reſolv. Con 55. 
and hath got any Land inthePaziſh and after- is aleſſed+20 x. far 7eſroy: 675. 
| Reparation. 
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Reparation of the Church, where others who have 100 acres of 
Land in the ſame Pariſh, pay but 64. yet no Prohibition ſhall be 
granted on a Suit for the ſaid 20s, in the Eccleſiaſtical Court, for 
p$)M. $.Jac.B. that they have Juriſdiction of the thing, and for which reaſon they 
Sr. Ko. Lee's may order it according to their Law 9. 
Caſe. prr.Cur. (28.) If there be a Chappel of Eaſe within a Pariſh, andany. 
. ' perſons of the Pariſh have uſed time out-of mind,G&c. alone and by 
themſelves without others of the Pariſhionersto repair that Chap- 
pel of Eaſe, and there to hear Divine Service, and to marry, and all 
- other things, only they Bury at the Mother-Church ; yet they ſhall 
not be diſcharged of Reparations of the Mother-Church,but ought 
| tocontribute to the ſame, for the Chappel was Ordained only far 
(4) M 13 Jac. their eaſe(q). But if Inhabitants within a Chappelry preſcribeto 
B. the Cale ®f þediſchargedtime out of mind, &c. of the Reparation of the Mo- 
wardens;of ther-Church, and are ſued in the Eccleſiaſtical Court for the ſame, 
Athton, and a Prohybition lies on that Surmize (7). | 
the Inhabi- 
ants of Caſtle Bromage. Hob. Rep.91. (r) Hob, Rep. 92. 


pevpe 1's ef.  (29.) If a man berated for the Ornaments of the 'Church ac-; 
the Courcks .. cording tothe Land which he hath in the Pariſh, a Prohibition lies, 
Mich. for the Rate for that ought to. be according to the perſonal Eſtate 
44.B.R. 70 (5). Alſo if amanwho isnot any Inbabitant within the Pariſh, 
but hath Land there, be rated for the Ornaments of the Church 
| 157 1 according to the Land, a Prohibition lies, for the Inhabitants ought 
{e) bid: Refol. to be rated for that (z); and it was faid by Telverton, That it had 
Jr Car. been often ſo Reſolved. 
(30.) If all the Pariſhoners are not rated for the Reparation of 
the Church, but ſome are and ſome are not, and thoie that are 
(-) Mich. 1z rated be ſued in the Eccleſiaſtical Court, a Prohibition will lie (x). 
Car. B-R.ge But if the major part of the Pariſhioners of. a Pariſh, where there 
——— four Bells, doth agree that there ſhall be a fifth Rell made,and 
' Itbe madeaccordingly, anda Rate made for payment of the ſame; 
it ſhall bind the leſſer part -of the Pariſhioners although they did 
not agree to it, for otherwiſe any obſtinate perſons may hinder a- 
, ny thing intended to be done for the Ornaments of the Church: 
'» Apr Ear. 1nd therefore in this caſe a Prohibition was denied { x). - © -. +17, 
*Pr Ce (33.) The Eccleſiaſtical Court may not try the:Boynds of a Pa- 
| iſh ;* if therefore there bea Suit there depending for that,a Prohi- 
bition will lie; as where the difference is between two Vicars 
concerning a Chappel of Eaſe; As when the Vicar of a Pariſh ' 
Libels againſt another to avoid his inſtitution tothe Church of D. 
- ,, Which. he ſuppoſes;to;be a, Chappel of; Eaſe,belonging to his 1&7 
'  Tage- if the Detendent ſuggeſt; that D. is 4Parilh of it fall, and. 


nor 
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pot's:Chappel of Eafe, a Prohibition lies, for they may not tty the « » ) Mich. 14 
Bounds of a Pariſh (y). Jac. BR. Fi- 
(32,) If a Vicar ſue the Parſon Impropriate-for dammages for = _ _ 
cutting down the Trees growing in the Churct-yatd, a Prohibitioh & nin. 41 Eli, 
lies; for that if the Trees belong to hith, fe” may have Treſpaſs B.R. Piper and 
at Common Law; Ant in this caſe a Prohibition was granted np, 6s 
2." tri ret! M 
, (33.) One being ſued in the Eccleſjaſtical Court for money fos oh. 0 
ation of the Church, prayed a Prohibition atid had it, and Adjudg'd. 
after it was moved for a Conſulration. The caſe was this, viz, The (3) Mic. 12 Ja. 
party that wasſued, preſcrib'd that rhere js a Chappel withio the = Bullan; 
fame Village, in which they have hal at all times Sacranienta,co oO 
Sacramentalia , and that he nor the Inhabitants of that Village 
which reſort to the ſaid Chappel, have evet uſted to repair the ſaid 
Church; the fixlt point in thiscaſe was, whether the Preſcription 
were good , and the Chief Zuſtice ſaid , that itis contrary to Com- 
mon right , that they who. have. a Chappet of Eaſe in,a Village £5 
ſhould be diſcharged of repaiting the Mother-Church ; and'it may Hill. ro fat, 
be that the Church being huile with'Stohe, it may not need any KR, Rot. 942, 
— nvocags within the *niemory of man , and yet that doth not — 2. 1 
diſcharge them. without ſome ſpecial cauſe of diſchaxge ſhewed. 1, ep, 
The ſecond point was the taking away of an Objettion , as they 
faid, viz. Thar a Preſcription which is incident to Eccleſiaſtical 
things, ſhall be tried in the Ecclefiaſtica Court ,, and fo that Ob- ... : 1. «+. 14 
jetionremoved, and commonly” the Church-watdens are choſen 4 
inthe Eccleſiaſtical Coutt, yet the Lord of a Mannor may pre- 
{cribe for that , and then it ſhall nor be rried.in the Eccleſiaſtical 
Court, although it be a Preſcription of ,what appertains.to a Spi- 
ritual thing. | MY PEG 7 | | 
(34) Nere, that inthe caſe of Church-wardens, the Chitf Fuſtice Hill.-20 Jac: B 
ſaid, That for the repairing the Fabrick of the'Churchthe chargeis- z, church, © 
real, and charges the Land and not the perſon; but for the Orna- wardens Caſes. 
ments of the Church it is perſonal, and there if a man be not an In- Ko{'s Rep. 
habitant within the Pariſh, he is not penn go in reſpect of his 
Land, for ſuch Tax doth charge the goods only. And to. this 
Chamberlairt Juſtice agreed, and:none denied it ;- but where there is. 
a Farmor of the Land, there the Farmor alone ſhall not be charged, 
for it is not reaſon that a poor Husbandman, who pays Rent for his 
Land, and perhaps to the utmoſt yalue, ſhould build Churches ;, 
but it may be unknown to the Pariſhioner and the Church-wardens. 
who hath the Fee in.Reverſion, and therefore they may impoſe the. 
whole Tax or: the Farmor, andhe by way of Anſwer mayalledge 
Ia the Eccleſiaſtical Court that he is but the Farmor,. andthereup- 
0 the Tax ſhall be divided between him and his Landlord, ac- 
cording 
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cording to the Rate which the Land is worth more than the Reat, 
andon the Landlord according to the quantity of the Rent, quod + 
quere, for in Feoffrie's Caſe 5 Coke it is Reſolved, That theFarmor 
alone is chargeable, and that a Conſultation was granted, but not 
for that reaſon, but for that the Reverſioner had pleaded an inſuf- 
ficient plea in the Eccleſiaſtical Court, viz. That he was notan lg. 
habitant within the Pariſh, which is not a good plea, as alſo for 
the great delay which he had uſed, having -made or brought two 
Appeals, and after a Prohibition, and ſo had put the Pariſh to 6, 
charge for the recovery of 61. and for that reaſon chiefly, and not 
on the.matter in Law was the Conſultation granted. 

(35.) In Frances and Ley's Cale, it was Reſolved by the Juſtices, 
That Coats of Arms placed in Windows, or a Monument placed 
in the Church or Church-yard, cannot be beaten down or defaced 
by the Parſon, Ordinary, Church-wardens, or any other: Andif 
they be, the Heir by deſcent intereſſed in the Coat, &c. may haye 
an Action of Treſpaſs. 


Mich. 18 Jac. (36.) In an Attion upon the Caſe, D. ſhewed he was ſeized ofa 
B.R. Dewney Meſſuage and Land in P. to the ſame belonging,and in the Pariſh of 


and DersCaſe, P. ti :, and yet i 
= rw P. time whereof, &c, and yet is a Cappel in the North part of the 


Chancel, called the Parſons Chancel, and the Plaintiff and all thoſe, 
&c, have uſed to ſuſtain and repair the faid Chancel, and have uſed 
for him and his Family to ſitin Seats of the faid Chancel, and to 
Bury there the perſons dying in the ſaid Meſſuage, and that none 


—y in a Cbap- other during Ml the ſaid time,&c. without their Licenſe, have uſed 


to ſit there, or to be buried there, and that the Defendants Premi/- 
forum non 1gnari, malitioſe impediverunt him to enter , and ſit inthe 
faid Seat. TheDefendant faid, That the Earl of NV, was ſeized 
of the Honour of F. and the faid Chappel was parcel of the faid 
Honour, and that the Defendants being Servants of the taid Earl, 
and reſident within the ſaid Honour, did divers times in the time 


. of Divine Serviceſit in the Seats of the faid Chancel, by the com- 


mand of the ſaid Earl; upon which it was demurred : Excepti- 
ons were taken to the Declaration, becaulc he preſcribes to havea 
Liberty appertaining to his houſe, and doth not ſhew it is an An- 
cient Houſe. And (2) That the Allegation of the diſturbance was 
ill, being general, without alledging a ſpecial Diſturbance, and 
how he was diſturbed. Reſolved, That when it is ſuppoſed he 
is ſeized in Fee of a Capital Meſſuage , and time, &c. it is there 
mcluded , that it is an ancient Meſſuage', and fo he might have 
ſuch a priviledge; and for the ſecond, it is ſuſficient to alledge 2 


- general Diſturbance, as is uſual inthe Caſe of a Fair gx Market. 


. (#7.) Þ, 


th 


(37.) D. was Indifted upon the Statute of 5 E.6. for ſtriking Paſch. 33 Eliz, 
in Pay's Church-yard; he pleaded that he was by the Qyeens Let- &-3 a 
ters Patents created Garter King of Arms, and demanded Judg- Pets 
ment becauſe he wa$not ſo named: It was theopinion of the Court, 
that becauſe it was a parcel of his Dignity and not of his Oſhce _ .._ . 
only, and becauſe the Patent is, Creams, coronamun, 7 nomen 1m- a. the 
ponimu de Garter Rex heraldorum;that therefore inall Suits brought , 
againſt him; he ought to be named by this name; and thereupon ; 
he was diſcharged of the Indictment. And in Penhallo's Caſe who Pemballe's Caſe? 
wasIndiCted upon the ſame Statute, for drawing of Dagger in the Cr9. ibid. 
Church of B. againſt F.S. and doth not ſay, with intent to ſtrike 
him;' for which cauſe the ] t was quaſhed. Likewiſe in 
Child's Caſe, who was Indicted for ſtriking in the Church-yard ; 
and it was apad generalem SeſſionemPac tent, apud Blandford, and it £vi!d's Caſe 
was not faid [ 5 Comitaru predifto } for which reaſon the party ©'% 1bid. 
was diſcharged, though the County was in the Margin. 

(38.) In Py's Caſe before-mentioned ; Corvendid Libel in the corven's Caſe? 
Eccleſiaſtical Court againſt Pym for a Seat ina Church in Devox- Co. lib. 10. 
ſhire; And Pym, by Serjeant Huron, moved for a Prohibition upon 
this Reaſon, That himſelf is ſeized of a Houſe in the ſaid Pariſh ; Right fo Seatk 
and that he and all whoſe Eſtate he hath in the Houſe, have had a #* ** £bu76% 
Seat in an Iſle of the Church : And it was Reſolved by the Court, 

That if,a Lord of a Mannor , or other perfon , who hath his 

Hoyſe and Land in the Paxiſh, time out of mind, and had a Seat 

ihanIſe of the ſame Church; fo that the Iſle is proper to his Fa- 

mily, and haxe maintained itat their charges; Thar if the Biſhop 

would diſpoſſeſs him, he ſhall have a Prohibition: But for Seat in 

theBodyof a Church, if a queſtion ariſeth, it is to be decided by 

the Ordinary, becauſe the Freehold is to the Parſon, and is com- 

mon toall the Inhabitants. And it.is to be preſumed, That the 

Ordinary who hath cure of Souls, will take order in ſuch caſes, 

according toright and Conventency; and with this agrees 87.7. 

12, And the Chief Juſtice, Dame Wick her Caſe, 9 H.4.14. which 

was, The Lady brought a Bill in B.R. againſt a Parſon, Quare 11+ 

nicam unam vocatam, ACoat Armor and Pennons with her Husband 

Sir Hueh Wick his Arms, and a Sword, in a Chappel where he was 

buried; and the Parſon claimed them as Oblations: Ang it 

was there held, That if one were to fit in the Chancel, and hath 

therea place, his Carpet, Livery and Cuſhion; the Parſon cannot 

claim them as Oblations; for that they were hanged there in ho- - 

nour of the deceaſed: The fame reaſon of a Coar-Armoyr,&c. And 
the Chief Fuſtice faid, The Lady might have a good Action,during 
her life, in the caſe aforeſaid, becauſe ſhe cauſed the things to be ſet 
up therez andafter her death the = ſhall have his ions they ; 

1 cing 
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beingin the ratureof Heir-Looms which belong to the Heir, And. 
with this agrees the Laws of other Nations. Bartho, Caſſane,fy,r3, 
Con.29, Attio datur fi akiquis Arma in altano loco poſta delent aug 
abraſt, -c; Andin 21 E4.3.43, inthe Biſhop of Carliſie's Cafe, 
Note, That in Eafter-Ferm it was Reſolvedin the Star-Chamber, "in 
the caſe between Huffey and Karhtrine Leyton, That if a man have 
a Houſe in any Pariſh, and that he andall thoſe whoſe Eſtate he 
hath, have uſed to have a certain Pew in the Church; that if the 
Ordinary will diſplace himhe ſhall-have a Prohibition; but where 
there is no ſuch preſcription, the 'Ordinary will diſpoſe of com- 
mon and vulgar Scats. | 
A chyypul of (39.) In thecounty of Dorſer there was-a Mother-Church and 
Eaſe taxt4 by alſo a Chappel of Eaſe within the ſame Pariſh; they oF the M6ther- 
_ —_ Chuxch ad rate and tax them of the _— of Eaſe, towards 
CTIET reparations of the Mether-Church:, for the which , upon their 
| refuſal to pay the ſame, being ſued 'in the Eccleſiaſtical Court, they 
prayed a Prohibition, and for cauſe alledged, That they themlelyes, 
have uſed time out of mind,&c. to repair the Chappcl at, their own. 
proper coſt, without having any Contribution at «1 from theni of 
the Mother-Church, and that they have been exempted: from all 
charges and reparations of the Mother-Church,and yet for their 
refuſal to pay this Tax they were libelled2gainft im the Eccleſiaſti- 
cal. Court,, and a Sentence there paſſcd againſt them; they thers-. 
Rill. 7 Jac. B, fore prayed a Probibition. By the opinion of the whotCouitt x 
R. Bulſir. g. 1. Prohibition lieth not in this Caſe, in regard that this Prefcription 
is mecrly Spiritual , and therefore a Prohibition denied per G4 
riam, 
C40.) One was preſented ex officio inthe Eccleſiaſtical Court, 
- Ob for tlie not Fequerdng of his Nat: ae ; he thete pleads, That 
not frequenting this was not his Pariſh-Church, but that he had uſed to' frequent 
bis Pariſh= another -Pariſh-Church,and torreſort unto that : And becauſe they 
= ch, in the Eccleſiaſtical Court would not receive his. Plea, the Court 
apr fa v4 was moved for a Prohihition, for that by the Law, itthe timeof 
nmr King H.3.E4.3. andEd.4. they in theEccleſiaſtical Court have not 
any power to intermeddle with the Precinct of Pariſh-Churches, 
neither are they thereto Judge, what ſhall be ſaid'to be a mans Pe- 
riſh-Church :- And ſo was the Opiinion of rhe whole Court, and there- 
fore by the Rule of the Court a Prohibition was granted. 
Palh. 8 J:c.B, (41) Touching the Reparations of the Church,. and who were 
E. Bulſtr. p.1. Jiable-thereunto, this being a queſtion coming in debate before the 
Judges *- It was Reſolved by the whole Court, That for and to-. 
wards the Reparation of a Church , the Land'of all, as well of: 
Foreigners there not inhabitingzas of all others,'s liable thereunto,, 
and ihisis fo by the gencral'cuitome of the place © and this1s 03s 
| In 
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raiſed by a Rate, impoſed accorclngea thevalue of the 120d, and, 
that in the nature of a Fifreen, and this is not meerly. in the Realty; 
Wilhams and Telverton Juſtices, and Flemming Chief Juſtice, :Nort. 
- theLand, butthe perſon of him who occumerh-the Land is to-be 

charged. , Telverron Juſtices, A man is coumbloſerqetecient: 
of Church by reaſou of, the Land, .and, forthe Ornawents'in the: 
Chorchy by reaſon of.his coming to Church.; Wilkams:Jiiſtice and: 
Flemming Ciief Juſtice If the perſon have Land there he is Charge»! 
able for. both, whether. he come to:Church or not; for that he 


may come to Church if he Phab: is Fo 
- (42.) Ina Prohibition the Caſe, was. this; The Defendant did Seats #n 4 
Libel before the Biſhop of Londen;in-the Conſiſtory Dourtz/ for a: ©»). 
Seat in the Church ;, Sentence there paſſed againſt the Defendant, _ 
whereupon he Appealed to the Arches. The Court wasmoyed for. _—_ _ a 
a Prohibition, in regard the Title to the Seat or Pew was grounded Siinſ G 
upona Preſcription: The Court anſwered,8c. As for the Title we Bulitr, par. 2- 
are not here to meddle with it, this being for a Seat in the Church. 
Haxghton Jultice, This diſpoſition of Pews in the Church belongs 
of right to the order and diſcretion of the Ordinary : and to this 
purpoſe is the caſe of 8#.7,f.12, and Sir Wilkam HalPs caſe againſt 
Elks, Doderidge Juſtice, I moved this caſe in the Court of C. F. 
and it was fora Seat in the Church : An Aion there brought for 
Diſturbance, and I there cited Ha#Ps Caſe; and 9 E.4.fo.14. The 
Caſe of the Grave-Stone and Coat-Armour:for the taking of which 
an Attion of T respaſs lies at che Common Law, and therefore by 
the fame reaſon an Action of Treſpaſs ſhould lie for ſuch a diſtur- 
bance ina Seat of a Church ;, but there the Judges did all of them 
fay,That they would not meddle with the deciding of ſuch Contro- 
verſies for Sears in the Church, but would leave the ſame to them, 
to whom more properly they belonged.Goke Jultice, Halls caſe was 
thiswhereg man didbuild an entire Iſle in the Church, and was at 
continnalcharge to repair it; if he be diſturbed in the uſe of this, 
he ſhall for this Diſturbance haze his remedy at the Common Law 
and ſo it hath been adjudged; But the Judges all faid, We are not 
here to meddle with Seatsin the Church. Doderidge Juſtice, This ” 
Appeal here is like unto a Writ of Error at the Common Law ; 
but it doth differ in this, By the Appeal the firſt Judgment or Sen- 
tence is ſuſpended,hut after a Writ of Error brought,the firit Judg- 
ment ſtill remains unril it be reverſed. Coke Chief Juſtice, It was 
Pym's Caſe in the Common Bench, and 8 H.7. fe. 12. that the Eccleſi- 
altical Court hath Juriſdiction and power to diſpoſe of Pews and 
Seats in the Church ; But if there be an Iſle built by a Gentleman, 
or by a Noble man, and he hath uſed to Bury there, and there hath 
tus Enſigne of I onour, as a Grave-Stone, Coat-Armor, or the Ts 
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which belongs not to the Parſon; if he takethem, the Heirmay 
well haven Adtion of Treſpaſs : otherwiſe it is,. where the ſame is, 

ired at the common charge of the Pariſh, there they have the 
diſpoſing of them: Elsand Halls Caſe remembred,a Kenriſh Caſe, ' 
there the Seat was repaired by him,and was belonging to his Capi- 
tal Meſſage by preſcription. and/ſotriable.at the Common Law: 
And fo where the Caſe is __ that the party doth wholly and 
ſolely repairthe ſame,. in ſach a cafe, if a Suit be there concerning 
ſuchaSeaty a Prohibition-well Keth,: but not otherwiſe :- But if a 
Nobleman comes to dwellin the Countrey,. he is now within the: 
ſble order and diſpoſe of the Ordinary for his Pew and Seat in the: 
Church ; and upon the former difference was PymPs caſe adjudged 
inthe CB; inthus principal Caſe, a Prohibition was denied by the 
whole Court. Lt 
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_ CHAP. XII ; F 
Of Church-wardens, Queftmen, ond Sidemen. 


Py 
1, What ſuch are in confirubtion of Law: how the choice of them is. 
to be made, and wherein the Office dorh conſiſt: ©, 
2, What Actions at Law may lie for or againſt them. 
. 3. Whether Aftions lie for the new Church-werdens in Tfſpaſh, done 
" #n time of their Preaeceſſors. FRI OEL, ” p 
. Certain things aining to theChurch within the charge and 
P office of 2 Aa a waibay . 
5. Caſes in Law touching the Elettion of h-yardens. 
6. What Sidemen or Queſtmen are, and their duty, 
7. Aftion at Law againſt Church-wardens, touching Diſtreſs, rakert 
by them far — for relief of the Poor. "0G 
$8, AChurch-warden refuſing to take the Oath of Enquiry-on the 29. 
Articles, Attion thereon, 
9, What remedy in caſe. the Archdeacon refuſes ts Swear the Church«- 
wo ta ens of King-Ed:6. toxching all Mivriag 
10, The Injuntt;ens of K; -6. ronching all Mirriapes, Bapt iſmy,,. 
and Burials to be Regi red in the preſence of. the Pr UH wy 
11, Whether the Releaſe of one Church-warden,, ſhall be 4 Bar to his- 
Companion, in an Eccleſiaſtical Suit commenced by them both ? 
12, Prohibition, where Church-wardens. have pretended aCuſtome ro- 
- chyſe the Pariſh-Clerk. 
13. Thelike upen 4. Preſetitmens by Church-wardens againſt one, in 
matter more proper for 4 Leets thn rhe Eroleſiaſtical Gurt, /to- 


i, NIZANCE of. | | 

14, prevalency of Cuſtom againſt: 4 Canon ,. in choice of a 
Church-warden, in reftrence to a Vicar and the Pariſhioners, © 

I5. If queſtion be, . whether Lands next ejening w#to 4 Church-- 
yard ſhall: be. charged with the repazrs- of tht: Fences:thereof, and. 

Cuſt ray rings or it, in what Cort vognizable; = 

16. In Atjon of, Account by Pariſhioners againſt Gourch-mardens,, 
by whom a Releaſe of Coſts 15. pleaded but difedowed in the Eccleſy-- 


aſftical Court ;, whether Prohubition lies in that caſe? 
17. Whether Oburch-wardens are a Grporation qualified for Bands: 
as well as Goods tothe uſe of the Gaurch * 8 _ 
1B, The Church-wardens diſpoſal of Goods belonging 10. rheChurcki 
without the aſſent of rhe Sidemenir Veltry, vo; 


19. Grch.. 


Of Church-wardens, 
una en ne 19. Church-wardens not Eccleſiaſtical Officers, but Temporal Employ 
ed in Eccleſiaſtical Affairs : Before whom are they to ACOm ? 
20, Whether Church-wyardens may have Aftion for Treſpaſs done to 
the Chuech in their Predeceſſors time? | ſs 
2 1.  Whethey the: Barsbiontrs by fore of 4 Cuſtome\; ov» cþe Par 
by virtue of ike ſhall chuſe the Church-warden ; and _ 
they = ry lies that incaſe. | 
22, Whether Church-wardens, as a Corporation may preſcribe to t 
Lanas to them and thegr Succefſors, to the uſe of he Church. pe, 


9r:onomt , vel (1.) (Comm of Gaardiani Eccleſit, are certain Of- 


Eceltfie Guar- cers Parochial, annuallyeleted or chbſen'by and with 
Gans. # the conſent of the Miniſter and a ſelect number of the 
chiet Pariſhioners, according to the Cuſtom of the place; to look 

to the Church and Church-yard, and to take care of the concern- 
ments thereof, and of ſuch things as appertain thereto; as alſo 
to obſerve and havean inſpection -into the Behaviour , Liyes, 'and 
Converſation of their Pariſhioners, _—_— fach faults and diſ- 

orders as are within the cognizance and cenfure of the Eccleſiaſti- 

chmchwodens, cal Juriſdiction. Theſe Officers are a kind of Corporation,enabled 
; by Ye- to ſue and beſued for any matters erthings belongins tothe Church 
ou = or Poor of their Pariſh ; and have as their Aſſiſtants, certain Side- 
ks e eds men or Queſtmen,who according to the cuſtome of the Pariſh are 
Vid. St. $avi- yearly likewiſt choſen, to aſſiſt the Church-wardens in the Enquiry 
; ours in South- and preſenting ſuch offenders to the Ordinary as ate within the 
 worksCaſe. » Eccleſiaſtical cognizance and cenſure aforefaid ; for which they are 
Lane Rep. ; notto be ſuedor troubledat the Law by any fuch Offendors fo pre- 
( 2) Can. 11 5. ſcntedas aforeſaid (4); nor are they obliged to preſent oftner than 
twice a year,except it beat the Biſhop's viſitation: yet they may 

preſent as oft as they ſhall think meet, if good occaſion ſhall ſore- 

+ (5)Can. 216. quire(b) ; butthey may not (on pain of being proceeded againſt 
by their Ordinanes; as in caſes of: wilful Pejury in Courts Eccleſi- 
altical)willingly.and wittingly omit to preſent ſuch publick Crimes 
as they knew to have been committed,or could not be ignorant that 
there wasthena publickfame+thereof (ce). . Moreoyer\, the Old 
Churchwardensare to make their Preſcntments before the New be 
Sworn z till which time'the Office of the old continues 3 the uſual 
time for the New Church-wardens toenter upon their Office is the 
firſt week after Eaſter, or fome week following,according to the 
direCtior of the Ordinary; before which,the old Church-waidens 
ſhall exhibit the preſentments of ſuch enormiries as happened in 
their Pariſh Cince:their laſt Preſentments, and ſhall nor be. ſuffegsd 
to tran{mit or.pafs over thefaine to-thoſe that are newly choſen 
{) Tan. 118. (4).By the Ninetieth Canon the choice of Church-wardens,Quelt- 
4 mcn, 


{e) Can. 117, 
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mens Sidemen, or Afrſtants isto be made yearly'in Eafter week 1 

and that by the joynt-conſent of the Miniſteg and the Pariſhioners, 

if it may bez otherwiſe, the Miniſter to chuſe one., and the Pa- 
riſbioners another 3 who at their years end, or within a month 

next after,ſhall in the preſence of the Miniſter and the Pariſhioners - 
make a juſt- Account of what they have received and disburſed for -: : 
the uſe of the Church, and ſhall deliver over what remains in their 8 ' + © 
hands belonging tothe Church, unto the next Church-wardens by Fs 

Bill Indented (e). | | | (7). Opn 
,(2-) One brought Action on the Caſe againſt Churck-wardens, 

fer a falſe and malicious preſentment of kim in the Spirirual Court, 

and found for the Defendants; They prayed double Coſts onthe 

Starmes of 1 Zac. But Fones,, Crook, and Berckicy, Jultices, denied-it, 

for that the Statute doth not extend to Churck-wardens for things 

of their Office in Eccleſiaſtical Cauſes (f Y. They have their Aſtion (f) Mich. 8. 
of Treſpaſs at the Common Law for ſuch things taken away ont of Car. B.R. Cate 
the Church, as belonged to the-Pariſhioners in referetice ro the A7-3v4! vert 

ch(g). And the Reteaſe of one of 'theChurch-wardens, is, Jon's _— 

noBar-in Law'to the other (þ). If ane take _ the Chalice OF 7g) 14 H: 4 
Surplice out of the Church, Action of Treſpaſs lieth againſt hint Trin. 12 Jac. 
at Common Law, and not in the Eccleſiafticah Court (4). So if B A Buctale's 
one lay violent hands on an. Eccleſiaſtical perſon, an Action lies in _ ——_ 
the Eccleſtaſtical Courr,vut he ſhallnot there ſue for dammages_ &). ;,, _ 4 Jac. B. 
Ii the Organs, or Pariſh-Bible or. the-1ike,:'be taken * away out of & is Aotam's 
theChurch, the Aftion Lies at the Common Law arid not in the Caſe. 
Spiritual Court for the ſame , for-the: Charch-wardens mey have _ 
their Action at Common Law in that caſe(/) : Butif the Parſon £9 ty ory 
take away out of the Chutch-the Scutcheon or Banner of ſome per- g. r. pt/z- - 

ſondecealed, his Widow '( if ſhe did put it there; attd it be taker mwe's Caſe. Rol. 

away in her lifetime )- may have her Action of Treſpaſs at Com-Rep- 


— 


mon Law, or aftet her deceaſe the Heir may have the fame Att F Ag - b- 
on (mm), . ſalt's Caſe. 


| Ls a E is Felony and 
Sacriledge to ſteal away thi Parih-Bible aut of tht Church, and ſuable at Common 
Law,. (m) Co. 9 Ed.q &Trin, 12 Jac. Buk/alt's Caſe, Roll, Rep, 


(3.)Treſpaſs brought by the Chutch-wardens of F. and declared 
Thatthe Defendant took a Bell ont of the faid Church, and that 
the Treſpaſs was done 20 Eliz., It was found for the Plaintiff. It 
was moyedin-Arreſt of Judgment, that it appears by the Declara- 
ton, T hat the Treſpa' was done inthe time of their Predeceſſors, 
of which the Succeſſor cannot have: Attion: and *Attio perſonals 
morinur Cum perſons, Vid. 19 H16.66, Butthe o14 Church-waidens 
{ball have the Atian, Coke contrary, and that the preſent Churcit- 
wardens; 
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wardens ſhall have the Action, and that inreſpe&t of their Office, 
which the Court grantgd. And by Gawdy, Church-wardens are a 
Corporation by the Common Law, #54. 12 H.7. 28. by Frowich,, 


- That thenew Church-wardens ſhall have an Action upon ſuch a 
Cn) HIIL 21 E- Treſpaſsdone to theirPredeceſſors; Contrary by Taxley. Vid, by* 
liz. C.B. The Newton and Paſtov, That the Executors of the Guardian in whoſe" 
Churchwardens time the Treſpaſs was done, ſhall have Treſpaſs (=). 

- cther- (4.)Itisthe duty of Church-wardens not only to take care of the 
— _ Concernments of the Ghurch, and to preſent Diſorders, as afore- 
* AP. aid, butalſoto provide Bread and Wine againſt the Communion, 

the Bible of, the largeſt Volume, the Book of Common Prayer, a 
decent Pulpit,a Cheit for Alms,Materials for repairing the 
and fencingthe Church-yard,and the like, all at the Pariſh-charge;- 

b and ſhall,what in them lies, prevent the prophanation of Churches: 
by any uſage thereof contrary to the Canons. It was agreed by 

; the Court in Robert's Caſe, That a Tax for the Church cannot be 

, made by the Church-wardens only. Herley's Rep. = 

- (5+) In Burt's Caſe, Mhore Serjeant moyedat Court for a Prohi- 

bition, becauſe where the cuſtom of the Pariſh or: Village waszthat 

the Pariſhioners have uſed to eleft two Church-wardens-and at the 

end of the year;to diſcharge one andelect another in his room,and 

ſo alterns vicibus,Ce, By the New Canon now the Parſon hath the 

Election of one, and the Pariſh of the other ; and that he that was 

elected by the Pariſhioners, was diſcharged by the Ordinary at his 

Viſitation; and for that he prayed a Prohibition.Er allcat.asa thing 

uſual and of courſe. For otherwiſe (by Hubbard) the Parſon might 

{e)Butt'sCaſe, have all the Authority of his Church and Pariſh (0). The like Caſe 
Noy Rep.  Ttothis we have elſewhere reported, viz. The Parſon and Church- 
{ wardensin London by the Cuſtome are a Corporation, and the Pa- 
riſhionerstime out of mind, &c. have uſed at a certain day inthe 

*Veſtry, from */eſtryto elect Church-wardens; They cleft A. and preſent him 
Yny to the Archdeacon, who refuſes A. and forbids him to exerciſe the 
Lol Piments Office of a Church-warden, becauſe the Parſon pretended, that by 
ert kept. This the new Canon the EleCtion of Church-warden belonged to him to 
#s uſed once in diſpoſe,&c. andexerciſe the Office of Church-warden, And A. 1s 
= Bible, end ſued ex Officio in the High Commiſſion Court, amongſt other things 
2ma 2 br LOnching that : A. praysa Prohibition becauſe the Canon does not 
the Baalites Take away the Cuſtome. Alſo it would be very miſchievous, if the 
kept their Veit Parſon ſhould Elect whom he pleaſe ts be Church-warden. And the 
Mens. Parſon-and Church-wardens being a Corporation, then they may 
diſpoſe of the Goods and Land of the Pariſh as they pleaſe. Coke 
; Chief Juſtice ſaid, That a Conyocation bath power to make Con- 
Kitutions for Eccleſiaſtical Things or Perſons, 20 #.6.14.21 E.4. 
\ 46. But they ought to be according to the Law and Cuſtome a 
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Realm. And they cannovmake Church-wardens that were Eligible, | 
to be Donative without ACt of Parliament; and the Canon is to be 

intended where the Parſon had nomination of a Chureh-warden be- 
forethe making of the Canon. And now Rule was given fora Pro- (p) Mic. 4 Jac. , 
hibition, if cauſe be not ſhewn to the contrary, &c. ex morione'Ser- C.B. Noy Rep. 


reayt Foſter (p). Fhefr Sidemen 
6.) As touching Sidemer, otherwiſecalled Queſtmen, they are 3252s Te 


only ſuch as areannually choſen,according tothe cuſtome of every anciextly filed 

Pariſh, to aſſiſt the Church-wardens in the enquiry and preſenting Synods-men, ' 

ſuch Offenders to the Ordinary,asupon ſuch Preſentments are pro» fence corruptly 

ſecuted and puniſhable in the Eccleſraftical Court. 7 
(7.).Inan ACtion of Treſpaſs agaiſt the Church-wardenswhere, ' 

by the Statute of 4.3 El5z.cap.2. if tor a Diltreſs taken by them, for 

money for the releif of the Poor, Trepaſs be brought againſt them, 

and Verdict paſs for them,the Defendants ſball recover trebleDam- 

mages with their coſts ; And rhat to be afſeft, &c, by the ſame jury, 

or byWrit of enquiry of Dammages , it was Reſolved {1 )- That. 

the coſts ſhall not be trebled,but only the Dammages.(2)) That the 

treble Dammages are well aſleſt by the Jury, although that it be 

done not by the Court. Becauſe the words are [ by the ſame 7ury to (x) 0btly verl 

he aſſeſ#] and not Dammages to be trebled by them (a). Salter. Noy's 
(8.) Upon an Habeas Corpus the Caſe was return'd to be,That. H. ReP- 

beivg Church-warden, refuſed to.take the Oath of Enquiry of the 

39Articles touching Eccleſiaſtical matters. And the warrant of the 

Commitment of the High Commullioners was to retain him, and 

wit we ſhall give order bor his delivery. By the Court,&c. Until we 

that is, All we, 12 E4d.4.3.4. 1 H.7.7.4. that is not gocd; for if 

then any of them dies , or be removed, The party ſhall never be 

delivered by that means:But it ought to bezUntil he ſhall be lawful- 

lydelivered. But notwithſtanding the Church-warden was not out 

upon Bail, becauſe now alſo he refuſed to take that Oath : Bur | 

with a So far forth as the Articles do agree with the Law of God and the 

Land, Note, that ſuch ſubſcription or conſent to the Articles 

13 Eliz. by a Parſon is not good. A's it was Adjudgedin 33, & 34. 

Eliz, B.R. Clark againſt Smithfield; But afterwards the Church (3) nþator's | 

warden was delivered by the High Commiſſioners (6), Caſe. Noy's 
(9.) If the Pariſhioners have timeout of mind uſed to chuſe Rep- 

two Church-wardens yearly, and to preſent them to the Archdea- 

conto be ſworn, and he have uſed to Swear them, and upon ſuch 

election and preſentation tohim to be Sworn, he ſhall refuſeto 

Swear them, a Writ may iſſue out of the King's Bench, directed to 

the Archdcacon, commanding him to Swear them, Mich. 1 5 Fac," 

B.R. ſuch Writ was granted for the Church-wardens of Surron V-, - 

lence in_Kent ;, for although there was " —_ made primo Fac. to# 

K 


the 
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, the contrary, yet that cannot take away the cuſtome, Tr, 15 Car, 
* B.R. "The like Writ was granted for the Church-wardens of the 
Pariſhes of Erhelberough and St. Thomas Apoſtles in Londen, after 
divers motions, and upon hearing of the Council on both ſides, 
Paſeb. 4Car.B.R, Rot.420.hetween Draper and Scove, The like Writ 
(c) Rell. Abo. was granted for the Church-wardens of Hotberton in Devon (c) If 
verb. Prerog one be choſen Church-warden, and the Official of the Biſhop re- 
In L, fuſeto Adminiſter hisOathto him, he ſhall havea ſpecial Writ di- 
rected to the Official, commanding him to give him his Oath, Tr, 
17 Fac. B.R, Biſhop's Caſe. Roll. Rep: Note, That an Attorney 
cannot be a Church-waxden : if he be choſen, and refuſe, and be 
ſued for ſuch aRefuſal in the Eccleſiaſtical Court, he may have a 
Prohibition. Paſch. 14 Car. 1, B.R. inWikfor's Caſe, & Trin. 15 

Car.1. B R. Barker's. Caſe, Rell's Cafes, 2.par. fo.272. 
(10. ) By the Injundtions of King E4.6. Ar. 1547. toall the 
Clergy as well as Laity of this Realm, it is require#, That the 
Parſon,Vicar,or Curate,and Pariſhioners of everyPariſh within this. 
"Realm, ſball in their Chuxches and Chappels keep one Book or 
Regiſter, wherein they ſhall write the day and year of every Wed- 
ding, Chriſtning, and Burial, made within their Pariſh, &c. and 
therein ſhall write every Perſons Name that ſhall be ſo Wedded, 
Chriſtned or Buried. And for the fafe keeping the ſaid Book; the 
Pariſh ſhall be bound to provide of their Comman Charges, one 
{ure Coffer, with two Locks and Keys, whereof the one to remain 
with the Parſon, Vicar, or Curate, and the other with the Wardens. 
of every Pariſh-Church or Chappel,wherein the faid Book ſhall be 
; laid up: which Book they ſhall every Sunday take forth;and inthe 
preſence of the ſaid Wardens, or ane of them, write or record in 
the ſame, all the Weddings, Chriltnings,. and Burials made the 
whole week before ; and that done, to lay up the Book in the ſaid 
(2) Vig.Biſho Coffer,as before. And for every timethatthe ſame ſhall be omitted, 
Sparrow's col, the party that ſhall be in the fault thereof,ſhall forfeit to the ſaid 
leRion,&c. pa, Churchthree ſhillings four pence;to be 1mployed to the Poor mens 

& 'Box of that Pariſh(&4). | 

Kill. 7 Jac (11.) A mantaxedby the Parilk for Reparation of the Church 
—_—_ was fued for the Tax by the Church-wardens in the Eccleſiaſtical 
Barton*s Cafe, Court: nding this Suit one of the Church-wardens releaſed to 
Brownl. Rep, the Defendant all Actions,Suits,and Demands; the other Church-. 
Pare2- warden proceeded in the Proſecution of the Suit,and upon this the 
Defendant procured a Prohibition ; upon which matter ſhewed 
therein was Demurr joyned. Dawvexpar: moved for a Confſulta- 
tion. The Queſtion was,where two Church-wardens ſue in the Ec- 
cleſfiaſtical Court for a Tax, and one of them releaſe, whether that 
Releaſe ſhall-barr his Companion or not ? It ſeemed to him, _ 


— 


and Sidemen, 7--l 


— 


this Releaſe ſhall not he any Barr to his Companion, or impedi- 
ment to ſue z for he ſaid, That Church-wardens are not parties in- 
tereſſed inthe Goods of the Church, but are a ſpecial Corporation 
for the Benefit of the Church ; for which he cited the Cafein 8E. 
4.6, The Church-wardens brought Treſpaſs for the Goods of the 
Church taken ont of their poſſeſhon, and they connted dd damniun 
Parochianornmy and not to their proper dammage : and the 11 X, » - 
4,12, 12 H.7.27. 43 H.7.9. where itis faid expreſly , That the 
Wardens of a Church are a Corporation only for thc benefit of 
the Church, and not for the diſadvantage thereof : but this Releaſe 
ſounds to thedifadvantage of the Church, and therefore ſeems t5 
be no Barr : Alfo this Corporation'conſiſts of two perfons;and the 
Releaſe of one 18 nothing worth ; for he was but one z and 
the moiety of the Corps could not Releaſe; and for theſt Reaſons 
he prayed a Conſultation.7elverton to the contrary, and he took 2 

ifference and faid, that he agreed; that if the Wardens of the 
Church have once poſlefiion of the Churchzthere in Action of Tre(- 
paſsbrought for theſe Goods one warden cannot releafe : But this 
Taxfor which they ſue is a thing meerly in-Attion, of which they 
havenot any Don, and there he cannot Sue-alone ; and there- 
fore this Releaſe ſhall barr his Companion. The Court interru 
ted himand faid, That clearly Confaltation ſhall be granted, Fle- 
ming Chief Juſtice, we have not need to diſpute this Releaſe, whe- 
ther it be good or not? and there is a difference where Suit is com-. 
menced before us, as if Church-wardens bronght Treſpaſs here for 
Goods of the Charchtaken, -and one Releaſe, then we mightdif- 
pute whether this Releaſe were good or not ; but when the mat- 
ter is originally begun before them in the Eccleſiaſtical Court, and 
there is the proper place to ſue for this Tax, and aot any where 
elſe, we have nothing to do do withthis Releaſe; for which rea- 
ſon by the whole Court a Confalration was granted. Inan Attion in 
the Eccleſiaſtical Court bytwo Church-wardeng, 'ifthe Defendant 
plead the Releaſe of one of them, that ſhall be tried there, and no 
Probibition ſhall be granted. F154. ROI. Abr. verb. Prohibition, pag. 
306, n#.3, | 

(12.,) If the Church-wardens of 4 Pariſh have nſed time out of Mich. 22 Jac. 
mind,&c. to'chuſe the Pariſh-Clerk, and Suit be itrthe Eccleſiaſtical B R- Berween 
Coutt to reniove him,' and to put inoneof the Parſor's choice, a S_ _ 
Prohibition lies, as in apoe!”s Caſe z but there the Prohibition £104 of £ Thor 
wasgranted by the conſent of ? one to try the Coſtome. The apolt.rond.In- 
like Prohibition was granted betweenBrown and Crawſhawe for trarur. Hill. 22 
. WhiteChaypel Pariſh. And thelike granted between Brawmont and Jac- Rot. 466+ 
Weſtley for the Paxiſh of St. Ga bberts in Wells, 


Kk 2 (13) If 
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P.19 Jac. B.R. (13.) If a Preſcntment be made by the Church-wardens of a Pa- 
Rot. 177- riſh inthe Eccleſiaſtical Court, That F.5. one of the Pariſhioners 
P. 11 _ 4 isa Railer and Sower of Diſcard among his Neighbours, a Prohibj- 
= — tion lies; for that belongs to the Leez,and not to that Court,unleſs 
Rep. Caſe.311. it were in the Churchor ſuch ike place. 

(14.) Where the Pariſhioners of a Pariſh haye uſed'time out of 

P. 5 Jac. BR. 11:4, &c. tochuſe one Church-warden,and the Vicar another,and: 
ny afterwards a Canon is made, That the Vicar ſhall. chufe both, and: 
7x Kent. 44- ſo he doth accordingly, and the Pariſhioners ſhall chuſe one accord- 
judg'd. ing to the Cuſtome, and the Ordinary difallow him, and confirm 
Tr. 95 Car-B.R. the Two choſen by the Vicar, a Prohibition hath been granted in 
brtwees Shir- this caſe. So, likewiſe a Prohibition was granted againſt the 
ap _ * Church-wardens,, choſen. by the. Parſon of St, Magna near Lon-. 
P. 4 Car. B.R. dor-Pridge by force.of the Canon, on'a ſurmize, 'That the Pariſh 
Rot. 420. Dra- had a cuſtome to Elect both Church-wardens. The like alſo was 
per and Stone. pranted for Abchurcb in London. | 

To (15.) Where the Church-wardens ſued in the Eccleſiaſtical) 
=_ ”- 'B. Court F.S. ſuppoſing in their Libel, that he and all thoſe whoſe E- 
— of ſtate he hath in certaip Land next adjoyning tothe Church-yard 
Claydon and have uſed time out.of mind,&c.torepait the fences of the Church- 
Duncombe. yard next adjoyning to the ſaid Land : In this caſeit was faid, that 
Roll. Abr. pag- 3 Prohibitition lies, ad that it ought to be tried at Common Law, 
AB7. far that it isa charge tothe, Temporal Inheritance. ' 

(16,) If the Pariſhioners ſue the Charch-wardens of the Pariſh- 
in. the Eccleſiaſtical Court to make an Account, and: in that Suit 
coſts of Suits are Taxed for the Pariſhioners againſt the Charch- 
wardens, and after the Church-wardens pay the coſts to one of 
the Pariſhioners, and thereupon he that receives the coſts givesa 
Releaſe to the Church-wardensſor the ſaid coſts, and that Releaſe. 
isafter pleaded by the Church-wardens againſtthe other Pariſhi-- 

_ ,, Aersin the Eccleſiaſtical Court,and they.there ditallow itz yet no 
og _— . Prohibition grantedsfor that they have cognizance of the Original, 
& Good in per i=. the colts, they ſhalt have cognizanceaHo what ſhall be a ſuffi 
Cur. cient payment thereof. And in this caſe a Prohibition was denied. 

( 17.) The Church-wardens cannot preſcribe to have Eands to 

— = = = them and their Succeſſor,for they are not any Corporation to have 
Meredine Lands but for Goods for the uſe of the Church: And therefore it 
; ſeems at the Common Law, if a Feoftment be made tothe uſe of the 
Church-wardens of D. it js a void uſe, for they have no capacity of 
_ _p1mmcy GRE" D307" ea * 

18) The Church-wardens gift of Goods in their cuſtody with- 
| nt _— out the aſſent of the Sidemen or Yeſtry, is yoid, If a —_— the 
Caſe, cited by Org4#5 out of the Church, the Churth-wardens may haye-Acttionof 
Coentry,  Treſpals for them, for the Organs belong to the Pariſhioners, and 
got 
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fiot to the Pazſon; therefore the Parſon cannot ſue him in the Ec- 


cleſaſtical Court that takes them away. The Church-wardens by 'Trin. 12 Jac. 


the aſſent and agreement of the Pariſhioners, may take a derayed _ - = Cure 
g . 


ck. LI 
be paid; and that A eement of the Pariſhioners ſhall excuſe the HS Caſe: ut+ 
Chuxchwaxdens ina Writof Account brought againſt them by their (pr. Adjudg'd.; 


Bell,and deliver it to the Bell-Founder,andthat by their agreement 
he ſhall bave 4/. forthe caſting thereof, and retain i until the 4/. 


Succeſſors Church-wardens; for the Pariſhioners ate a Corporation 
to diſpole of ſuch perſonal thongs as appertain to the Church. 
(19.) B. Church-warden of the. Church of $. was ſued in the 
Eccleſiaſtical Court to Accoynt for the Monies which he had zecei- 
yedand expended by reafon of his Office the;laſt year paſtand for 
obtaining a Prohibition he ſuggeſted, That pey legem terre, he ought 
toaccount before the Miniſter of his Pariſh,the ſucceeding Church- 
wardens, anda great number of the Pariſhioners, and that he had 
Accounted accordingly. Henden, the Eccleſiaſtical Judge ex Officio 
may compell him to Account before him: I agree that Church- 


wardens for all perſonal things concerning the Church are a Cor- Hill. 6 Jac. B. 
R. Biſhoy's CaC. 
Rolf's Rep, 


poration 8 E.4.6. and for Goods of the Church they may have A- 
(tion, and count to the dammage of the Pariſh, and the ſucceedin 
Church-warden may have Action againſt his Predeceſſoras again 
aStranger, but not as againſt an Officer for what hedid ratione Offi- 
c,and then if he ſhall not be enforced to Account inthe Eccleſialti- 
cal Court, then there will be no remedy againſt him, vid. 12 Z.28, 
(2) He is an Eccleſiaſtical Officer, and therefore proper tothe Ec- 
cleſiaſtical Judge to have Juriſdiction of his Account z And a Clerk 
of a Pariſh may ſue in the Eccleſiaſtical Court for his Fees, which 
are called Largitiones Charitative, vid, Regiſt f.52. for he is quodam- 
modo an Officer Spiritual, 21 E.4.47. But notwithſtanding this, a 
Prohibition was granted : And Moxntagae Chick Juſtice ſaid, That 
a Church-warden is not an Eccleſiaſtical Officer,but Temporal em- 
ployed in Eccleſiaſtical buſineſs ; Quere, Whether in that caſe the 
Miniſter may require him to renderan Account ? andif he refuſe, 
Whether the Eccleſiaſtical Judge may compel him to Account? 

(20,) In Treſpaſs by Church-wardens, for taking a Bell out of 
the Church in the time of their Predeceſſors , it was Adjudg'd, 
That the Action did lie, whereas it was declared: ad damnum ipſo- 
7n, which ſhall be ſuppoſed ad damnum Parocnianorum, 


 (21.) The Pariſhionersof the Pariſh of A-Hallowes in: London, warner's Caſe. 
did preſcribe to chuſe their Church-wardens every year, and they Cro. P#2+ 


choſe}. their Church-warden ; The Parſon by virtue of a late Ca- 
non,that he ſhould have the EleCtion,choſe C.to be Churchwarden, 
and procured him to be ſworn in the Eccleſiaſtical Court ; and a 
Prohibition was prayed;for that it being a Special cyſtome the Ca- 
nRons 


Hadman and 
Ringwood's 
Caſc, Cro. p.I. 
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nons cannot alter it,and if every Parſon might have Election of the 
Church-wardens without the aſſent of the Pariſhioners, they might 
be much prejudiced: And ſo it was faid,That it had been Adjudg'd, 
Paſch. 5 Jac. inthe caſe of the Pariſhioners of Watbrook in London, 
Finch lib. 2- c. (22.) Although ( as aforefaid) the Law doth make Church- 
17-P-179.R0P's wardens a kind of Corporation,and enables them by that Naine to 

© par-1- + ke moveable Goods and Chattels, andto ſne and be ſed at Law 
399 concerning ſuch Goods for the uſe and benefit of their Pariſh; yet 
they cannot take an Eſtate of Lands tothem by name of Choch- 
werdews x nor can Church-wardens preſcribe to have Latids to them 


and their Succeflors, for they are no Corporation to have Lands, 
but for Goods of the Church only. 


CHAP. IV. 
Of Canfolidation, or Union of Churches, 


r. Conſolidation, what ; whence ſo calted;, by whom, and in what 
caſes it may be made, * 
2, Fhe ſeveral kinds of Conſolidation. | 
3, Thereafons andgronnds thereof im the Law. 
4. The Requiſtes of Law int order to a Conſolidation, n 
5. How Conſolidation —_— here with us, and how in France. 
6, Te diviſion or diftinition which the Canon Law makes of Conſo- 


bdation. 


(1,) Onſelidarion is the uniting,combining, or conſolidating 
- of two Churches or Benefices in one(a), This cannot 
be done without the conſent of the Biſhop;the Patron, 
andthe Incumbent, This word thus uſed in an Eccleſiaſtical ſenſe, 
takesits denomination from what the Civit Law intends by conſo- 
hdating the Intereſt of Poſſeſſion and Property together, which in 
that Law is-called, Conſolidatio uſnefruttnr & proprutatis ; As when 
a man having the Uſufruct of certam Lands by way of Rent,Deviſe, 
orotherwiſe , doth then and at the ſame time purchaſe the Fee or 
Inheritance thereof ; hoc 5.aſu Conſolidatio fieri diciter. Inſtit, de V- 
ſufratt.$.3. So that in ſuch Secular concerns,accordingto'that Law, 
it properly ſignifies an Uniting of thepoſfeſſron,occupation,or pro» 
fit, with the property of the thing fo prepoſſefied ; which is ſome- 
times catled an Unity of poſſeſſion, being a wane oor of two 
Rights inthe ſame perſon by diſtinCt and ſeveral Titles.By the Sta- 
tuteof'37 HS. ce.21.it was lawful to make an Union or Confoli- 
dation of two Churches in one, whereof the valne of the one was 
not above ſix pounds in the King's Books of the Firf-Fruits; and 
not above one mile diſtant from theother;, And by a late Statute 
of 17 Car.2.cap.3, it may be lawful for the Biſtrop of the Dioceſs ,. 
Mayor, Baylifi,&c. of any City or Town Corporate, and the Pa- 
tron or Patrons,to unite two Chnrches or C ls in any fuch Ci- 
ty, town or the Liberties thereof; provided'the Churches ſo uni- 


tedexceednot the annual valueof an hundred pounds, unleſs the ** 


Pariſhioners deſire otherwiſe. See the Statute at Large. 

(2.) By this Conſolidation or Union of Churches one of the 
Benefices becomes void, yea extinCt in Law, /ſud enim guod Alters 
watur , extinguitur, neque amplins per ſe varare dicitur, DD. in C.. 
Cx acceſſiſſent, de Conſtit, & Ludo, Gomez, in Regul, Cancell, _ 

VION, 


(a) Broo. tit. 
Knion. 
37 H.9. C21 


37 H.8. C27. 
1 Ed.6. c.9. 
1-7. Cete2. £3» 


117 Car.2 a 
3» 
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Trien. poſſeſſ. q. 8. Fo. Anar. ad Clemen, 1, de Supplen, Neglig. Pralat, 
Again, the Law in expreſs Terms ſays, That intereunt BeneficiaU- 
wione, quando duo vel plura Beneficia in unum in WM Conjun- 
guntury C. Sicnt unzre, de Exceſſ, Prelat, Of this Conſolidation or 
Union the Law makes a threefold diftintion, or it may be done 
three ſeveral ways in conſtruftion of Law, (z) When one and the 
ſame perſon is ſet or appointed over two Churches. Can. Cf tempor 
itas, 16.9.1.C.1, Ne Sede Yacante, This withus amounts to a 
Plurality, but not untoa Conſolidation or Union. (2) When one 
Church is ſo united to another, that that which is united, amirtuc 
jus ſuum, & eo utiter £6 fit unio, C. Recolentes 5, fin, de Star. Monac, 
& Lindw. de Locat. & Condutt, Cc. licet glo. verb, Appropriationum, 
(3,) When Two or more Churches or Beneficesare ſo united toge- 
ther, as that the one is not ſubject to the other, in which caſe Quod 
melins eſt , retinetur. ag. c. Medicamentum, de penit, diff. 1.g1. in 
regu, 11. Cancell, Innoc.S, | 7] | a ER# 
(3). There are ſeveral Cauſes or Reaſons in the Law for this 
Conſolidation,Incorporation, Annexation, or Union of Churches; 
and they are chiefly theſe five, (1). An unlawfuldividing of thoſe 
Churches or Eccleſiaſtical Benefices, precedent to their reintegra- 
tion or intended Conſolidation, as when ſuchas had been formerly 
united, were illegally divided. Otho, Conſtir. Ne Eccleſia una, C. eum 
ft ars, gl. ib.in wer. reintegrentur. (2) For the better Hoſpitality, 
and that the ReCtor might thereby be the better enabled torelieve 
the Poor, 25.4.3. poſteaquam. $, hisita. & ditt, gl. Orho. Conſt, 
(3) The overnighneſs of the Churches each to other in point of 
Scituation,inſomuch that one Reftor may commodiouſly diſcharge 
the Cure of bothyby reaſon of the vicinity of the places. Arg. exrr. 
de Prebend. c. Majoribus, (4) For or by reaſon of a want or defe(t 
of Pariſhioners, as when one of the Churches is deprived of her 
people by ſome incurſion of an Enemy, or by ſomeEmortal Diſeaſe 
orSicknels, or the like. 11. q.1. Vnio.C> gloſſ. ubi ſupra, (5) For 
and by reaſon of the Extream Poverty of one of the Pariſhes. Extr. 
de eta, & qua. eamte, Extr., de Prebend. vacant. in fin. wid, Tholo). 
Syntagm, jr. lib. 17. cap. 5. nu.7. All which Cauſes or Reaſons of 
Conlolidation are enumerated out of the Canon Law by John de 
Aton in his gloſs upon Cardinal Orho*'s Gonſtitutions, and whatever 
other cauſes of conſolidation are aſſerted by the DD. may be all 
referr'd to one or other of the foreſaid Reaſons. Likewiſe, there 
are certain Solemnities required by the Canon Law, to be uſed and 
obſerved in the Conſolidation and Union of Churches and Eccleſi- 
aſtical Benefices, the impracticability whereof in this Realm, ha- 
ving otherwiſe provided in ſuch caſes, can have noſuch malign in- 
fluencein Law, as to.invalidate the thing for want of —_ _—_ 
antials, 


- Vnionof Churches, 


fantial, ſo long as there is a retention of Eſſentials, according to 
the Laws and Conſtitutions of this Kingdom.Un1o fatta ab Epiſcopo 
debet initervenire Conſenſus Capitals ſus, Clem. fi Una. de reb, Eccl, nou 
alicnd, Item requiritur Conſenſus Patroni, Clem. in agro, $, ad hec 
de Stat. Mona. Itemnullum habet effetlum yivente Beneficiato, Card. 
Zab. in dit. Clem. Si una Cc Item, werus valor Po ons Expri- 
" m deber z &c . 7 | pA | 
(4.) In all Conſolidations regularly there ought to be CauſuNe- 
 ceſſratis vel Utilitaris: Allo the juit and true value of the Benefices 
ought to be known, as well of that which-isto be united, as of that 
to which the other is unitable z ln order whereunto there ought to 
iſve aCommillion of Enquiry touching the ſaid: cauſe and value, 
at whichall perſons pretending intereſt,areto be or may be preſent 
upon Summons or Notice thereof timely given them tothat end; 
for no Conſolidation or Union of that kind ought to be made nor 
vocatis vocandis, Rebuff. Reſp. 195.  . | 
< .)This Form touching Conſolidations and Unionof Churches 
Eccleſiaſtical Benefices is practiſed in France; which, though 
there appears nathing therein but what ſeems conſonant to reaſon, 
yet the Statute-Laws-of this Realm-have herein made other provi- 
ſion in thismatter : And that which we now commonly call Conſo- 
kdation;the Canon Law,which is beſt and moſt properly acquainted 
with this matter, calls Vion; Touching which there are in uſe and 
prattice many things in divers Nations and Countries, which were 
Incognita to the Interpreters of that Law,and not in all things con- 
ſonant to each other ; thereby rendring this Subject the more per- 
plexed by reaſon of the ſeveral modes of practice, diverſified ac- 
cording to the various Conſtitutions of ſeveral Nations reſpeCtive- 
ly; for which reaſon the Interpreters of theCanon Law are the leſs 
poſitive in reducing the ſtate of this Matter toſuch a point of cer- 
tainty,as may be ſaid infallible in Law ; only they all agree in ſome 
certain Eſſentials to an Union, as alſo (for the moſt part) in this 
Definition thereof, wiz. That Unio eſt Beneficiorum ſeu Eccleſiarun 
ab Epiſcopo, wel ab alio Superiore fatta annexio, To which this alſo 
may be added by way of deſcription,though not by way of defini- 
tion, That quando fit unio, Ecclefia in proprietatem conceds ſolet, Cap. 
1" Cura, de jur .Patronat. and it muſt be Unto Beneficiorwm, for there 
cannot be anUnion unleſs there be plura Beneficia 1n the Caſe.L.1.0 
per rotwm. ff. de Optio Legat. Alſo it is Beneficiorwn ſeu Eccleſiarum, 
becauſe the word[[BeneficeJis in it ſelf a general term comprehend- 
ing all Benefices, great and ſmall, Regular and Secular, Dignities, 
and Offices : C.1, de reg. yur. in 6.C. extirpande. y. qui vero, de Prebend, 
So that Biſhopricks, as well as other Benefices, may beunited and 
annexed ; But a Biſhoprick, which " r'# calls culmen Dignita- 
tisy 
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tis,” doth not Regularly fall under the name or notion of Benefice: 
C. per. de Prabend:; and = two Biſhopricks may be united, c.Deci- 
mas, & ſeq, 16.4.1. Rebuff, de Union. Benefic. nu.45. 

(6.) This Conſolidation or Union at the Canon Law, is either 
Perpetual or Temporal ;, if Perpetual, then it muſt be ſoexpreſſed in 
the Union, that im perperumm wnivims: C. expoſuifti, de Preb, if 
Temporal, Then it is only for his life in whoſe favour the Vnior js 
made, C.1. ne Sedevacantr, andat his death it expires, C, quoniam 
Abbas, de Offic. Delegat. But the Practice with us knows nothing 
of the Temporal Member of this diſtinftion ; nor is the praftice 
thereof at this day received in France, Rebuff, wbs ſupr. nu. 9. ſuch 
Temporal Unions being only 5n contemplatione perſone, non Ecclefie, 
whereas the Law is, Eccleſia w_ favendum eft, quam perſone.- Dic. 
C1, & C. requifiſts, de teſta, & Olar.Concil.257, And where two Pa- 
rochial ChurcheSare conſolidated or united, that Church to which 
the other is united ſhall be the Superiour and principal, the other 
which is united;.is the Inferiour and Acceſſory, yet ſhall enjoy the 
Priviledges of that Church to which ſhe isunited. c. recolentes, m 
fin, de ſtat Monach. Laſtly, The more worthy Benefice is never uni- 
ted to the minus digno, and therefore a Parochial Church may not 
be united to a Chappel, /ede contra.Sic Cc. expoſuiſts, de Prebend, 


CHAP. XV. 
Of Dilapidations, 


1. What Dilapidation ſignifies 3 hoy ways it may h * the 
Remedies in, Law in caſe thereof ,, ENS phe, >. .04 Joon 

* thereof properly m_ , | 

2, Proviſions made by the Canon for prevention of Dilapidatsons.. - 

3, Dilapsdation twofold in gonfiruttion of Law ; An Expoſition of 
the ſaid Canon, ; the Biſhops power of Sequeſtration in caſe of D- 
lapidation, 

4. By whom the Body of the Church, and by whom the Chancel ſhall be 
kept 5 Repair , How the charge of Repair in the caſe of Dilapidari- 
615 ſhall be apportioned;, and what the Law in ſuch caſes, where one 

'- Pariſh is divided into two, 

5, Dilapidation of Eccleſiaſtical Edifices,, a £ood cauſe in Law of 

| $Uation. 

6. The Injunttion of King Ed.6. for prevention of Dilapidations. 

7, Leaſes ob by 4 Parſenyuoid by Statute for Non-reſidence, to pre- 

"vent Dilapidations. 

8. The waſting the Woods of a Biſh prick, 4 Dilapidation in Lay; 

ſuch Woods being the Dower of the Church, 

9. AVicar felling down Timber Trees and Wood in the Church-yard, 
is 4 Dilapidation, and good cauſe of Deprivation, 


(1,) Ilapidation is the Incumbents ſuffering the Chancel or 
other the Edifices of his Eccleſiaſtical Living to go to 


ruine or decay, neglecting to repair the ſame; It ex- 
tends alſo to his committing or ſuffering tobe committed any wil- 
ful Waſt in or upon the Glebe-woods or other Inheritance of his 


Church. Againſt which proviſion is made by the Provincial Con- © 


ſtitutions , whereof Sir S:w0n Degge takes notice in his Parſons 


Counſellor (a); though in truth the Canon there provides rather ag (4) Parſ. Coun/, 
toſatisfaCtion for, than prevention of ſuch Dilapidations. Lindy.c, P41 cap-8: 


ft Reftor alicujus Eccleſie, & gloſſ. ibid, But the Canon Law is expreſs 
and full in all reſpects relating to this implicit Sacriledge,nor doth 
the Cuſtome of England or the Common Law leave the Church 
without ſufficient Remedy in this cafe, albeitit poſtpones the fatif- 
ation for dammages for Dilapidations to the payment of Debts, 
asthe Canon Law prefers it before the payment of Legacies. ' Sir 
51mon Degge inthe forementioned place makes mention of the In- 

L1 2 hibition 
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(b) Co. 11.49. 
2 


(c) Ror. Paſc, 
14H. 3 mM. 3. 


(4) 20H. 6, 


9 E. 4+ 34-2. 
(e) Sr. 13 El. 


Cs ?., 
Cf St. 13 El. 
Cc. Go. 


(s) F.N.B.51. 


(b) Vid. Parſe 
Counſ. par, 1» 
cap.8. 

(;) Sr. 14 El. 
C11, 


hibition out of Chancery to the Biſhop of Durham by order of Par- 
liament in Edward the Firſts time, for waſting the woods belong- 
ing tothat Biſhoprick (b). Alſo of the Archbiſhop of Dublir's be. 
ing Finedthree hundred Marks for disforreſting a Forreſt belong. 
ing to his Archbiſhoprick'(c). Likewiſe, that by Books of the 
Common Lawza Biſhop, &c. waſting the Lands, Woods, or Houſ- 
es of his Church, may be depoſed or deprived by his Superiour 
(4). And in caſe any Parſon, Vicar, &c. ſhall make any convey. 
ance of his Goods, to defraud his Succeſſor of his Remedy in caſe 
of Dilapidations; in that caſe it is provided by the Stat. of 13 FE. 


« t5z.c.2.that the Spiritual Court may in like manner proceed againſt 
* the Grantee; as otherwiſe it might have done againſt the deceaſed 


Parſon's Executors or Adminiſtrators(e): and all ſuch Grants to 
defraud any perſon of their juſt ation, were made void by alater 
Statute(f'). It is agreed, That the cognizance of Dilapidations 
properly and naturally belongs to the Eccleſiaſtical Furifdiction, 
and no Prohibition to lie in the caſe; orif ſuch happento be grant- 
ed, then the ſame to be ſuperſeded by a Conſultation'(g): yetit 
ſeems ACtion upon the Caſe grounded upon the cuſtome of Eng- 
land, have been brought in this caſe at Common Law, and Dam- 
mages recovered (þ). It is alſo enaCted by the Statute of 14. Ek. 
That that Monies recovered upon 'dammages for Dilapidations, 
ſhall be expended in and upon the houſes, &c. dilapidated (s ). 

(2.) Cardinal Othobon1n his Canon [De Domibus Eccleſtarum re- 
ficienass ] hath conſtituted and ordained, That all ſuch Eccleſiaſtical 
perſonsas are Beneficed, take ſpecial care, that from time to time 
they ſufficiently repair the Dwelling-houſes and other Edifices be- 
longing to their Benefices as oft as need ſhall ſo require;unto which 
duty they are earneſtly and frequently to be exhorted and admo- 
nilh'd, as well by the Dioceſans as by the Archdeacons. And if 
they ſhall for the ſpace of two months next after ſuch Monition 
neglect the ſame, the Biſhop of the Dioceſs may from thenceforth 
cauſe it tobe effectually done at the parſon's charge out of the pro- 
firsand fruits of his Church and Benefice, taking only ſo much and 
no more as may ſuffice for ſuch Repairs; And the Chancels of 
Churches to be in hke manner repair'd by thoſe who are obliged 
thereto. And as to Archbiſhops,Biſhops,and other inferiourpre- 
lates, they are by the ſaid Canon enjoyn'd to keep their Houſes and 
Edifices in good and ſufficient Repair ſab divins Fudicii atteſtatione. 
Conſtir. Othobon. de dom. Ecele.refic. Sub divini Fudicii atteſtatione 
(h.e.) danmationis eterne in extremo Cakeulo, glo. in ver. Sub divini 
Cenft. Othobon. de reſident, Archiepiſc. 

(3-) By the Gloſs on that Canon it is inferr*d, That a Parſon may 
be guilty of Dilapidations, or of a Neglect inthat kind two ways; 
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viz, cither by not keeping the Edifices in good repair,or by not re- 

iring them being gone to decay. That Canon chiefly refers to the 
Manſion-houſes of all Benefices Eccleſiaſtical, and that not only of 
all Parſonages and ReCtories, but alſo of all Biſhopricks, and of all 
Curates —_ Prebends, and of all others having Eccleſiaſtical Li- 
vings; but not ſpecially ( by the words of this Canon) unto their 
Farm- houſes, though they alſo are by the Canon Law provided for 
incaſe of Dilapidations. And ſuch as neglett the Reparations afore- 
faid, may be accuſed and convicted thereof before the Dioceſan, 
who hath power to ſequeſter the Fruitsof ſuch Benefices for theRe- 
parations aforeſaid, GloP. in ver. ceſſaverit in dift, Can, ſuch fruits 
thereof being in conſtruttion of Law, as it were tacitly hypothe- 
cated by a certain kind of Priviledge for ſuch Indempnity ;and for 
that reaſon the Biſhop in ſotne caſes may for that end ſequeſter the 
ſame, 

(4.) And wheras in the aboveſaid Canon it is faid , That Chan- 
cels (hall be kept in repair by ſuch as are thereunto obliged, it isto 
be underſtood;that that is ſpoken by way of alluſion tothe common 
Cuſtome in England, whereby the Body of the Church is uſually 
repaired by the Pariſhioners, and Chancels by the Rectors,who not- 
witſtanding ought to be at the care, though not at the coſts,of the 
other alſo ; he being annually accountable to the Biſhop for the 
ſame, if the Biſhop ſo pleaſe; for which reaſon the Rector hath 

wer to audit the Accounts of the coſts and charges about the 
ame, as alſo what ſhall be given or bequeathed by way of Legacy 
for that end and purpoſe. And where this cuſtome prevailsT hat 
the Pariſhioners ſhall repair the Body of the Church, it is not to be 
underſtood, that this is incumbent on them as a Real, but as a Per- 
ſonal duty or burden; yet every Pariſhioner proportionably to that 
quantity of Land which he holds within the Pariſh and number of 
Cattel he feeds on the ſame : Gloſs.cbid, in ver. ad hoc tenentxar, And 
in caſe one Pariſh be by legal Authority divided into Two, in that 
caſe, if ſuch diviſion were made by and with the conſent of theſe 
Four, v4z. the Biſhopythe Patron, the Parſon,and the Pariſhioners, 
then the more Ancient Church ſhall not contribute to the Repara- 
tions of the New, for that now they are two diſtinCt Pariſhes. 
Gloſ. ibid. 

(5. Sir Ed.Coke in the third part of his Inſtitutes, having ſpoken 


of erecting of Houſes and Buildings,&c. tells us what he finds in Co. Inſt. par. 3. 


the Books of the Common Law and Records, touching Dilapida- 
rwns and decay of Buildings, and having Margined as here in this 
Margent, ſays, That Dilapidation of Eccleſiaſtical Palaces,Houſes, 
and Buildings is a gaod cauſe of Deprzvation. . 


(6.) By 
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(6.) By the Injunctions of King E4.6, An.1547. to all his Cler- 
gy it is required, That the Proprietors, Parſons, Vicars, and Clerks, 
having Churches, Chappels, or Manſions, ſhall yearly beſtow upon the 
ſame Manſions or Chancels of their Churches being in decay , the fifth 

(4) Biſhop P47? of their Benefices , till they be fully repaired ; and the ſame ſo ve- 
Sparrow's Col- paired, ſhall alwaies keep and maintain in good eſtate (hk). Conſonant 
le& of Arti- to which is the Thirteenth Article of Queen El:zaberhs InjunCtions 
cles, &c. pa. 5+ viven to all the Clergy, An.1559. 

(7.) The Caſe was , where the Parſon made a Leaſe to the 
Plaintiff for 21 ycarsaſter the Statute of 1.3 E/iz. of Lands uſually 
Lett,rendring the ancient. Rentzthe Patran and Ordinary conhrm- 

Hill. 31 Eliz. ed jt, the Leſſee lett part of the term to the Defendant;the Par- 
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B. R. Mott & {Qndied, the Succellor entred and leaſed to the Defendant; againſt 
> —_— whom the Leſlee br 2ught Debt upon the former Leaſe,who plead- 


cd the Statute of 13E/;z. which made all Leaſes void, where the 
Parſon is not reſident, or abſent for 80 days : It was Adjudged, 
That the Leaſe was void by death of the Incumbent ; for the Ju- 
ſtices ſaid, TheStatute doth provide againſt Dilapidarions, and for 
maintenance of Hoſpitality ; and therefore provided the Leaſes 
ſhall be void not only for Non-reſidence, but by death or reſignati- 
on , for otherwiſe Dzlapidations ſhould be in the time of the Suc- 
ceſlor, and he cannot maintain Hoſpitality. 


(3.) The walting of the Woods belonging toa Biſhoprick, isin 
the Law underſtood as a Dilapidationz as was formerly hinted: 
what Timber 4 Note, By Coke. Cheif Juſtice, a Biſhop is only to fell Timber for 


y/ may fe -. Building,for Fuel, and for his other neceſſary occaſions, and there 
an or 


purpoſes. 


is no Biſhoprick but the ſame is of the Foundation of the King ; the 
Woods of the Biſhoprick are called the Dowey of the Church, and 
theſe are alwates carefully to be preſerved;and if he fell and deſtroy 
this, upon a motion thereof made to us (ſays the Lord Coke) we 
will grant a Prohibition : And to this purpoſe there was a great 
Cauſe which concerned the Biſhop of Dureſm,who had divers Cole- 
Mines, and would have cut down his Timber-Trees for the main- 
tenance and upholding of his works, and upon motion in Parli- 
ament concerning this,tor the King,Order was there made;that the 
Judges ſhould grant a Prohibition for the King ; and we will here 
(ſays he) revive this again, for there a Prohibition was ſo granted. 
And ſo upon the like motion made unto us in the like caſe, we will 
alſo for the King grant a Prohibition by the Statute of 25 £.1. If a 
Biſhop cut down Timber-Trees for any cauſe,unleſs it be for nece(- 
{ary Reparations (as if he ſell the ſame unto a ſtranger) we will 
grant a Prohibition : And to this purpole I have ſeen (faid he) a 
goud Record in 25 E.1, where complaint was made in Parliament 
of the Biſhop of Dureſ (as before) for cutting of ms. Hh = 
or 
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for his Cole-Mines,and there agreed that in ſucha caſe aProhibition 
did lie; and upon motion made a Prohibition was then granted : Mich. 12 Jac. 
and the Reaſon then given,becauſe that this Timber was the Dow- BR. Chapman 
er of the Church ; and ſo it ſhall be alſo in the caſe of a Dean and _ # " te 
Chapter; in which caſes,upon this ground we will grant(as he ſaid ) Rep. "TOY 
Prohibitionsz and the whole Court agreed with him-herein. Alſo * 
in Sakar's caſe,again it whom Judgement being given for Simony,yet 
he being by aſlent of parties to continue in the Vicarage for a cer- 
tain time, this time being now paſt, and he ſtill continuing in poſ- 
ſeſſion, and commiting of great waſt, by puHingjdown the Glals- 
windows, and pulling up of Planks, the Court granteda Prohi- wich. 14 Jac; 
bition, and ſaid, That this is the Dower of the Church, and we will B.R. The King 
here Prohibit them\if they felland waſte the Timher of the Church, #2 ain{# Sakar. 
orif they wil pull down the houſes : And Prohibition to prevent Bulſtr: par.3, 
Dilapidations, and to ſtay the doing of any Waſte,was in that caſe 
awarded accordingly. 

(9.) In a Prohibition, the caſe was this: A Vicar lopgand cuts 
down Trees growing in the Church-yard;the Church-wardens hin- Mich. 13 Jac. 
der him in the carriage of the ſame away,and they being in Trial of — Lug 
this Suit: The Church-wardensby their Council, moved the Court x-vy. 'Bulſt.: 
for a Prohibitionto the Vicar, to ſtay him from felling any more. par.3, 
Ghe Chief Juſtice, This isa good canſe of Deprivation, if hefell 
down Timber-Trees and wood, this is a Dilapidation ;, and by the 
Reſolution in Parliament, a Prohibition by the Law ſhalt be grant- 
«,.if a Biſhop fells down Wood and Timber-Trees. The whole * 
Court agreed clearly in this, to grant here a Prohibition to the Vi- 
car to inhibit him to make ſpoil of the Timber, this being (as it is 
called in Parliament) the Endowment of the Church. Coke, we 
will alſo grant a Prohibition, to reſtrain Biſhops from felling the 
Wood and Timber-Trees of their Churches. And ſo in this Prin- 
cipal Caſe, by the Rule of the Court a Prohibition was Gganged. 


CHAP, XVI. 


Of Patrons, & de jure Patronatus, 


1, What Patron properly ſignifies in the Law; the Original thereof; 
and how ſubjett to corruption. ; 

2, Inwhat caſe the Biſhop may proceed de jure Patronatus, and how 
the Proceſs thererof is to beexecuted, 

3.» How the admittance ought to be, in Caſe the ſame Clerk be preſented 
by two Patrons to the ſame Benefice, 

4. In what caſes of Avoidance, Notice thereof ought to be givento 
the Patron ;, and what courſe inthat caſe the Biſhop is to take, in 
Caſe he knows not the true Patron. 

5. Several Appellations in Law, importing Patron. 

6. How many ways a Church may become Litigions, 

7. Whether an Advowſon may be extended ? 

8. Inwhat caſe the Patron may preſent, where the King took, not his 
turn upon the firſt Lapſe. 

9. A Patron may not take any Benefit of the Glebe daring a V« 
Ccancy. 

10. In what caſe the Patron ſhall not by bringing the Writ of Qua. 
-- againſt the Biſnop, prevent the incurring of the Lapſe tothe 
Orainary, 

11, The King is Patron Paramount, and Patron of all the Biſhop 
ricks in England : The Charter of King John,whereby Biſhopricks 
from being Donative became Elective. 


(1.) ATRON, by the Con Law, asalſo in the Feds, 
(wherewith our Common Law doth herein accord) 
doth ſignihe a perſon who hath of right in him the free 

Donation or Gift of a Benefice,grounded originally upon the boun- 

ty and beneficence of ſuch as Founded, Eretted, or Endowed 

Churches with a conſiderable part of their Revenue. De Jur.Patro- 

nat. Decretal, Such were called Patrons & patrocinandi, and pro- 

perly, conſidering the Primitive ſtate of the Church ; but now ac- 
cording to the Mode of this degenerating Age, as improperly, as 

Aons 4 movendo ; for by the Merchandize of their Preſentations 

they now ſeem, as if hay were rather the Huckſters than Patrons of 

the Church. But from the beginning it was not ſo, when for the en- 
couragement of Lay-perſons to works of ſo much Piety, it was 
permitted themto preſent their Clerks where themſelves or _ 

Anceſtors 
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Anceſtors had expreſſed their roger; in that kind ; whence 
they worthily a uir'd this Right 'of Jus Patronatus , which the 
yery Canon Law for that reaſon will not underſtand asa thing 
meerly Spiritual , but rather as a Temporal annexed to what 
is Spiritual : Quod a Supremis Pontificibus gr wn eft , Laicos 
habere Tus Preſent ands Clericos Ordinariis :* hoc ſingulari favere 

inttur » ut alleftentny Laicit, invitentur , C& inducantur ad 
conſtruftionem Eccleſiarum. Nec omni ex parte Jus Patronatus Spi- 
rituale cenſeri debet ,, ſed Temporale porius Spirituals annexum.Gloſſ, 
in C. pie mentis, 16. q. 7. Coraſ. ad Sactrdot. mater, par. 1, cap, 
2, Yetnottemporal in a Merchandable ſenſe, unleſs the Pre- 
ſentor and Preſentee will run the hazard of periſhing together ; 
for prevention whereof, proviſion is made os that Solemn Oarh 
enjoyn'd by the Fortieth Canon of the Eccleſiaſtical Conſtitutions z 
whereof there was no need in former Ages leſs corrupt, when in- 
ſtead of ſelling Preſentations they purchaſed Foundations; and in- 
ſtead ofereCting Idol-Temples (for Covetouſnels is Idolatry )they 
Founded, Built, and Endowed Churches for the Worſhip of the 
True God. Patrons in jure Pontificio dicuntur » qui alicuyus Eccle- 
foe extruende, &c. Amuthores futrunt , tdeeque Preſentandi & Of- 
ferendi Olericum jus babent, &c. Acquirurt autem hoc jus, qui de 
Epiſcops conſenſu vel fundant Eccleſiam , wel edificant — 
Conſecrationem dotant , ut non valde fit Obſcurum , Tus Patrona- 
natus , &c, Tus efſe Preſentandi Clericum ad Eccleſiam Vacan- 
tem ex gratia e Conceſſum , qui Conſentiente Epiſcopo , wel Con- 
ftruxit, wel dotavit Eccleſiam. Coraſius bid.par.q.cap.6, Andit 
is gratefully provided by the Canon Lawzifa Patron or his Poſterity 
being Patrons,do fall to decay;the Incumbent of the Fruits of the 
Church by Compulfary cenſure of the ordinary, according to that 
Lawzis to be enforced to make Contribution to them:. For which 
reaſon it is, that the Law holds Uriliras to be one of the three 
fruits or effects ofa Patronage, viz. Honos, Onus, Utilitas. 

(2.) If two Patr” 4. bo+ In_ to the ſame Church, pre- 
ſent unto the rr be erksreſpeCtively,who inſiſt on their 
Admiſſion,and the Biſhop by admitting the one rejets the other, 
he that is rejected, at leaſt his Patron,may have his Aftion againſt 
the Biſhop,not in the Eccleſiaſtical,but TemporalCourt,by a Quare 
Impedit,or the like. In ſuch caſes therefore the Biſhop is wont to 
decreea Proceſs commonly called Negotium de Zure Patronarus(that 
IS)A day fixed and certain is appointed by the Biſhop to ſitin the 
Church that is void,and a Monition decreed to be ſeryed on the 
Patronspreſenting,and the Clerks preſented, then and there tobe 
preſent, to ſee proceedings in the L, buſineſs according to Law, 

m | rt 
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v 22 .6.25-b- towhich ead-a Citation iflues to*'Twelve perſons; whereof ſix of 
If they refuſe; the Clergy, and ſixof the Laity, all of the Neighbourhood of the 
beingduly ſaid vacant Church, to be then and there alſo preſent by way of 
Sunn": an-Enqueſt, and on their Corporal Oathsto + enquire on certain 
as Articl&s,then miniſtrgg'to them;tonching the right of Preſentation 
of the Biſhop tb'the ſaid Benefice.”” Theſe Articles confilt chiefly» of theſe Four 
ng Proceed 4 hend$. vis. (1) Who laſt prefented tothe ſaid Church' when jt 
. _ _— was taſt- void;as alſo for the laſt two or three times when it was 
Cnſtration,end void:(2:) Whether" the perſon. or perfons' who laft preſented, or 
- the Lay men by theſe laſt two or three times orturns,at the time and times of Va- 
Ecclefpaſtical cancy of the faid Church, did preſent in his or their own pro 
Cenſures. right and rtitle(2)Whethereither of the Chew pecſented tis 
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: knownor ſuſpetedof any Notorwnscrime;or of Hereſie,Simony, 
ef of - Rerjuxy, Aduftery, or Drunkennefs. (4) Whether cithet of the 
»rit depropri- Clerks now: preſented hath given or pronnſed;cither by himſclf;,or! 
erate proban- , any other for him and in- hrs name, or by. or. with his conſent or 
mo _ vas knowledge,any money or other gratuity arrectly or indixetly, for. 

1 partzes no x Wl, - OY 
Right and Title, Obtaining of his Preſentation: to the ſaid Benefite, to the Patron 
thereof,or toany other who preſented the ſaidCterk,or cauſed him, 
to be preſented: On which Articles ifit be found by the. Vexdick, 
of the ſaid Jury, that ſuch orſbch of the ſaid Patrons was in the 
poſſeſſion of the Preſentation” at that time when the Church was. 
laſt yoid,then ishis Clerk to be admirted,if there be- no other le- 
galimpediment to hinderit, that is,nothing to affect higmwith, 
contained in the third or fourthlaſtpretedent Articles, Sho * 
(3.) If two Patrons,cach ingaright or.title to the Pre- 
fentation,ſhallprefent one and the ſame perſon .ſeverally to the Bi- 
ſhop to be Admittedand Inftitnted to the Charch; the Biſhop can- 
not Adtnit him generally,but muſt in his Admittance of the Incum- 
bent, admit-him Incumbent, of the Preſentation only of one of 
them: And they make ſuch feveral Preſentations, claming by: 
ſeveral Titles;the Biſhop is to direct his Writ, de Jure Patronatis ; 
for that iniſuch-cafe the Church'is becC@...c-,_ 9«5;yet the Biſhop 
isnottoaward the faid Writ,but at the inſtance and requeſt of the 
ſaid parties. And here ©. at whoſe charge the faid Writ of 7ure 
Patronatxs {hall in this caſe be ſaed forth, whether at. the chavge of 
the Biſhop, ot of the parties : for that the old Books (as the Re+ 
porter gives usto underſtand) do differ in this point Ich. 8,740; 
C.:B.in Danbyand Linley's Cale. 'Vid. 7 Ed. 4. Quare Imp. 100 
34 H:6.41. 21 4,6.43: afid 22 H.6.28. It is ſuppoſed (and com- 
nienlyprattifed) it is ſued'atthe inſtance and coſt of,ons of the 
parties, or-of both if they joyn. 35 746. 18.19.49, 34 {46. 12.4, 
Hobe311, 34H.6:38.5 H:7.22.0, © IN. ok 


(4.) Sup- 
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de:)yre:Patranac USs x31 
(4.) Suppoſe that a Parſon be deprived by/the: Ordinaryzor reatls 

not his Articles ;.1n which caſes the Church is void;yer notice muſt 

be given tothe true Patron for that time, orelſethe Lapſe incurs 

not (which-is inconvenient forthe Ghureh,;and a prejudice tethe 

Ordinary) for how ſhall he ia. this caſe afſure himſelfofaſuſficzent 

Notice?For if he give notice to him! that is'not Patronsforthis ve- 

ry.turny -his notice is vain, ang:the true Patronperbapsknows not 

of the Deprivation, of.if he knows it, 'needs not. Preſent without 

notice-given him, In:this Caſe Sir-#.Hobard Chief Juſtice holds, 

That his way is to awarda Jwre Patropatus,with ſolemn Premoni- 

tions Quorym Intereſt; And then enquiry being made wha is Patron, 

togive him-Notice,and/it he Prefents not within ſix months, then 

"the Ocdinary may; Collate, though that ſhall not bind the weryPa- 

tron, yet is [hall excaſe the Biſhop from Diſturbance upon Special 

matter ſhewed :- But-if the other ſuppoſed Patron preſent,and the 

ſix months-incur, Quee if the true Patron be bound, fince there 

was no; Notice given him, And the Opiniowof Hov.is;that though 

without, Notice the Patron is not bound by the Lapſe, yet that'is 

nothing to fave the Uſarpationof another! pretended Parran,-who (a)P-1ch 

is pat-fabject togiveNotice (4;) Alſo it a'Suit be .depending ke- } CBE 

.bween-;D'wo parties touching the! right of Preſentation , and it be 827.CaſcSir 

aotfetermined withinSiomonths,theBuſhop may preſent by Lapſe, #Elvis verl. 

and he that hath right to Preſent, ſhall #ceaver his Damages, as by 4r<bbiſhop 

\tbeStatuteappears(b). "Ty g des, 77- WE iy 9 

(5) The Pairenor be that harb right.toPreſent!to.a Brneficegs (4)5:.wettm, 

ſometirnes teymned.fdvome,alins Avowe (fdawoontys) (c). Thereis 2.cap.g.Twms 

alſo Advowe Paramennt or the higheſt Patyon, which is meant only of Law-verb. 

of the King, | Advoratu eſt ad-quer pertinet jus Advocationis alica- ©. _ nn. 

jus Eccleſia, ut ad Edoleſram. Nomine proprig non alityo; poſſit|Brafen- CA efnv1%'s 

4ﬆ10(«), | Brorron faith, That vowtis he to. whome-rhe: right of cap. 14. 

Advowſonof anyChurchappertains;fo that he may preſent there- F.N.B.fo.35. 

unto in his own Name: And is called Avawrzforadifterence from 

thoſe that ſometimes preſent in another mans Nameasa Guardian 

that-preſents in the name of his Ward 3 and fora difference alſo -. 

fram thoſe whothave the Lands tor which an: Advowſon.appettains 2 

bitenly.for termoftheir lives apof years, by Intruſion-or Diſſei-» .. _....; 

{n(F).. I £ 10.359 2117 1 e@ 3210 f ! + 336f12 (0 (eÞgirzons.. 
(6.) A Chutch:may become Lingions both befores and byand £2P-29:+ 41 1 

aftcr;a Jure Parronasas : Beforezas by a plurality of Prefentations: 

Sy;2zwhenin.caſcof pturality.of Preſentationsupon a plural Fre 

PVetronwa thenne furygivesaverdict forthe Lxtle of one Patron, 

 [thevother fo the Title of 'theother/Patron : .Afrer,asi whenafretia 419H-5-45.4. 

nb Panonang awaited, audi Verdiftithereupon given for one'sf 

thrpartics,a ubird perſon praſents before Rm his Ro 

(6 m 2 or 
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(f1 Callis 


(s) 21H.6.44 
Callis's Read- 
ig 29, 
Hob.319. 

(b) 34+ H.6. 


402. 
(5) Hob. 317. 


(&)Mich. 32, 
& 33 Elz. 
Sir Jo. Arun- 
dels Caſe, 
poſt Cate 
Kent ver(, 
#vichall,in 
Owan's Rep. 


for whom the Verdict was given. Upon a Ue Ture Patronanu if 
one Jury give the Verdict for the Title ofthe one; the other for the 
Title of the other Patron, it is conceived in that caſe the Orgi 

may refuſe the Clerks of both Patrons, and ſuffer the Church to 
Lapſe (f). And wherea Third perſon preſents after a Verdict, as 
aforefaid,but before the Clerk be Admitted, whereby the Church 
becomes Litigious de Novo, in that caſe the Biſhop may award a 
new Jure Patronatus, Alſo if the Biſhopdoubts the Patrons Title 
that preſents, he may (as ſome conceive) award a ure Patronarus 
albeit the Church be not Liigtious (g.); which is a ſafe way for 

vention of any ſupprize to the rightful Patron or other pretenders, 
in which caſe if the Right of Patronage be found for another that 
hadnot before preſented, his Clerk maybe admitted by the Ordi- 
nary (hb); who is no Diſturber if he admita Clerk that is preſented 
before the Church become _— bya ſecond preſentation (5); 
for by the Verdict of the Jury aforeſaidhe is ſufficiently warranted 
to admit and inſtitutethe Clerk for whoſe Patrons Title the Yer- 
dic is given,in doing whereof he is no Diſturber albeit the other 
Patron,againſt whom the Verdict is given,ſhould after recover ina 


 Quare impedit, And aftera Verdift in a Jwure Patronarus found for 


a Patron,he ought torenew his Requeſt to the Ordinary for the ad- 
miſſion of his Clerk ;otherwiſe the Biſhop may Collatein caſe the 
Church Lapſe after Six months. 

(7). Sir Fob» Arundell and his Wife brought a Quare impedit 
againſt the Biſhop of Glouceſter and others, ' who pleaded in Bar, 
that Wilkam Sturton was ſeized of a Manor to which the adyowſon 
was appendent, and bound himſelf in a Statute-Merchant of 20dl, 
to one Long, and the Statute was extended, and conveyed the 
intereſt of the Statute: to one of the Defendants, and then the 
Church became void: And by the Court the Advowſon maybe 
extended, and if it become void during the Conuſees eſtate, the 
Conuſee may preſent (k) ; | 

(8.) In Beverley's Caſe againit the Archbiſhop of Canterbury, 
where the queſtion was whether the Queen might take her turn 
to Preſent, inregard ſhe took not herturne when the firſt Lapſe 
happened unmedaately at the fixft Avoidance, by reaſon of the Io- 
cumbents having Two Benefices, within the Stat.of 21 H, 8,And 
altthe Juſtices of theCommonPleas after long and ſerious debate, 
did Reſohe, That the Queen ſhall not now have her Preſentation, 
but the Patron,becauſe the Queen hath ſuch Preſentment by La 
#s theBiſhop had,and no other,and could preſent butto the preſent 
Avoydance then void : Andalthough Nulunrtmpu occurrit Regh, 
yet we mult diſtinguiſh it thus, for where the King'is limited toa 
tine certains or to that which in it ſelf is Tranſitory,, —_ 
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Kivg is to doit within the time limited , orin that time wherein 
the thing to be done hath Eſſence or Conſiſtence , or while it re- 
maineth, for otherwiſe he may not do it afterwards : So where a 
Second preſentment is granted to theKing,and he does notPreſent, 
he ooh not after (1). (1) Btverly 
(9.) During a Vacancy the Freehold of the Glebe is in Abes- againſt the 
ance(m), and not in the Patron (=); who can take no benefit Archbiſhop 
thereby in that time (9), nor can he have any ation for Treſpaſs _ _ 
«done thereon in the time of ſuch Vacancy (p); Yet if a man hart (m)Lirel.144- 
" an Annuity out of a Parſonage, and he in the Vacancy thereof Re- (x) 84.5.24.b: 
leaſe to the Patron,it ſhall extinguiſh the Annuity. 214.7.41.Co. (9) Ibid. 
5-Forde,$ 1b, (p) 118.6.4-b. 
(10.) If a Church becomes void by the death of the Incumbent, 
or otherwiſe, and the Patron within Six months bring a Quare 
Impedit againſt the Biſhop, and then Six months paſs without an 
Clerk preſented by the Patron to the Biſhop; in that caſe the Lapſe 
ſhall incur notwithſtanding the pendency of the Writ,for it is not 
reaſonable that the Ordinary ſhould loſe hisTitle of Lapſe without 
any wrong done by him,by a fraudulent ation brought without 
cauſe by the Patron, and whereby the Ordinary is put to Expences- 
without cauſe,and by ſuch fraudulent means thePatron might keep 
the Church perpetually void. Hob.Rep.270, & Roll. Abr. wverb.Pre- 
ſentment, lit, X.pag.366, ; 
(11.) The Jus Appellands in defect of Juſtice, and the Zus Pre- 
ſentand; in caſe of Lapſe, ſeem to have a parellel reſemblance with 
one another in their gradations ; for as they both primarily meet 
in the Ordinary : ſo they both paſs from him to the Metropolitan, 
and from him to the King,not only as Supream Ordinary, but alſo 
as Patron Paramount of all the Biſhopricks in England ; which). as 
they were originally Donative per Aznuluwm & Baculum: ſonow 
'{inceKing Johns time, they ave by Canonical Elettion ;. for King 
John by his Charter dated the 15th of 7annuary in the 16th year 
of his Reigen,granted this priviledge to the Church in theſe words, 
viz, Quod qualifcunque Conſuttudo temporibus Predeceſſorum noſtro- 
rum hattenus i Eccleſia Anglicana fuerit obſervata , & quicquid 
juris nobis hatbenus Vindicaverimus, de cetera in wniverſss & ſingulss 
Eccleſiis & Monaſteriis,, Cathedralibus © Conve ntualibus , totins- 
Regni Angliz , Libere fint in perperunm Eleftones quorumeunque 
Prelatorum, majorum & minorum ; Salva Nobis & heredibus n0- 
ftiris Cuſtodia Eccleſiarum © Monaſteriorum vacantiuun , que ad nos 
pertinent. Promittinus etiam quod Nec impediemus nec impedirs 
permittemus per Miniſtros noſtros , nec procurabimus, quin i uni- Ju 
verſis & fingulis Monaſterizs & Eccleſits , poſtquam vacuerint Pre- 
latkre, 
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latur&'y QUemcun ue voluerint Libere ſ4p eficiant Elefdorts Paſtorum, 
peried ho 4 N obis prius '& CR neſtris Licentia Eligend;, 


guam non denegabimus nec differemus, Et ſumiliter , poſt celebra. 
tam Eleftionem , noſter requiratur Aſſenſus , quem non denegabimns, 
niſi adverſus eandem Rationale propoſuerimus , Cr legitime 
Pyen gre non debemus conſentere., ec. Vid. Davis Rep. in the 
Premmnire,f0.92,93. 
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CHAP, XVII 
Of Parſons and Parſonages, 


1. Parſon, what he 5s in the intendment of Lay, 

2, What is meant by Parſon imparſonee. 

3. The Freebald- of Church and Glebe is in the Parſon : what ins 
tereſt be hath- in the Church-yard, and the Trees there growing, 
and whether he hath any in the Bells or Ornaments of t 
Church ? 

4. How he muſt be qualified that will be a Parſon z and who is ren- 
dred inc of being ſuch. 

51 Whether the Parſon may demand any thing by Cuſtome, upon the 
ara of one who. dying in- his Paxiſh , was Buried elſe- 


WPere, - 
6, The words Parſonage, Church, Reftory, frequently wſed Sync- 
mymeyſly; Penſions of Eccleſiaſtical Cognizance. Pn 

n. A caloin Law touching a Parſons Obligations for Reſignation, 
8, Whether a Parſons acceptance of Rent makes his Predeceſſor”s 


Leaſe good. 

9. Probibitien fo Menon of York. rouching Arti- 

cles exhibited before them againſt a Parſon. 

10; 4 Caſein- Law towching the Confirmation of a Leaſe made by a 
Parſon. 

1, Other Caſes at the Common Law, relating to Parſons, 

12, The Patron nothing $0 do 4n the Church during Plenarty, 

18. Bywhas words 4 Reſignation of a Piggſonage may be, or ntt.. 

14; Wheyber the Reſignation of: a-Donatrue may be to the Donor, or 
how-it may be departed with # 

15, Whether the P avſon may appoent the Pariſh Clerk, ? 

11. A Biſhop, Archdeacon, and Parſon, art Spiritual Corgorations 
and have a dowbte Capacity, | 

17, Al differences between Parſons and Vicars concerning.the en- 

. domment | of the Chnrch', are cognizable: in the Eccleſikſtical 


Count; 
18, Proviledges ef the Clergy. 


(1) T Here is Parſon [Perſona] and Parſon imparſonee [| Prrſona 
' ; 3mperſonata:. ] Parſon properly ſignifies the Rodtor of a 
Parochwl. Church ;. becaufe'doring the time of his Incumbency he 
| repre- 


Of Parſons 


(4)Vid. Fleta, 
lib. 9 c55.18, 


(6)N.B. of 
Entries, verb. 
Aid in Aunuity. 
(2) Regiſter 
Judicial. 
fo.34-b. 

(4) Dyerfo. 
49.0u.72+ 
(t)Idem, fo. 
221.NU.19. 
(ſ) Vid. Co. 
cn Litt. 
fo.300.b. 


(Ce) Vid.28. 
H $.19.by 
Marcham. 

() 13R.2. 
Firzh. tit. 
Juriſaiftion, 
19. 
(i)11H4.12. 
&17H 3. 
Fre % 26». 


repreſents the Church,and inthe eye of the Law ſuſtains the perſo 
thercof, as well in Suing, as in being ſued in any action touchin 

the ſame (a). Originally the Parſon was he that had the charge of 
a Parochial Church, and was called the Rector of that Church, 
bur it ſeems he is moſt properly ſo called , that hath a Parſonage 
where there isa Vicarage Endowed. Andyetit is ſuppoſed that 
Parſona is the Patron, or in whom the Right of Patronage is,for 
that before the Lareran Council he had Right to the Tithes,inre- 
gard of his bavingereCted and endowed the Church which he had 
Founded. "The Paſtors of Pariſhes are called Rectors, unleſs the 
Przdial Tithes be Impropriated ; and then they are called Vicars, 
Quaſi —_— Rettorwm : and Curates are they who for certain 
Stipends affiſt ſuch ReCftors and Vicars;that have the care of more 


| Churches than one. 


(2.) Parſon imparſonee, is he that as lawfull Incumbent is in 
aCtual poſſeſhon of a Church Parochial,and with whom the Church 
is full,be ir Preſentative or impropriate (6); and ſeems alſo to be 
that perſon to whom the Benefice is given in the Patrons Right; 
for in ſome Books Perſona imperſonara 1s taken for the Reftor ofa 
Benefice Preſentative and not Appropriated (c ) : Yet Dyer faith, 
That a Dean and Chapter are perſons Imparſonees of a Benefice 
Appropriated tothem (4); and in another place plainl ſheweth, 
That Perſona imperſonata is he that is Inducted and in poſſeſſion ofa 
Benefice(e). So that perſona ſeems to be termed smperſonara, only 
in reſpect of the poſſeſſion which he hath of the Benefice or Re- 
Rory > be it Appropriate or otherwiſe by the AR of ano- 
ther (f). 

(3.) The Parſon hath a Right unto the poſſeſſion of the Church 
and Glebe, having the Freehold in himſelf, and may receive the 
profits, Tithes,Oblations,@bventions,andOfferings to hisown naſe, 
without the Patrons or Ordinaries conſent, who without his con- 
ſent & agreement can do nothing during his incumbency to charge 
the Church or hisSucceſſors. And not only is the Freehold of 
Churchinthe Parſon, but he hath alſo the Right of the Church- 
yard and Glebe in him, whereof if he be put out of poſſeſſion,or 
difeaſed, he may havean Afſize (g). Or ifhe be ejected he may 
have Treſpaſs; and ſo may the Vicar have againſt a Stranger,if he 
be diſſeiſed of the Church-yard, but not againſt the Parſon him- 
ſelf(h). Forthe Parſon ſhall have an Aſſize or an Attion of Treſ- - 
paſs ofſuch things as are annexed unto the Church or Glebe, or 
for cutting down of theTreecs,or doing of Treſpaſs in the Church- 
yard or Glebe, . the Right and intereſt thereof being in the Parſon 
(:). But ifche Bells inthe Steeple, the Ornaments of the Church, 
or the like,be taken 4 vay4in that caſe the Aftiondoth not belong 
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to the Parſon, but to the Charchwardens ( & )). Notwithſtanding (4) 11H. 4. 
the Parſons Right and intereſt as aforeſaid,yet he cannot cut down ; t —P 
the Trees growing in the Church-yard of his Pariſh, fave for the 1... B.R. 7 
Repair of the Church (7). Or if-a meer Stranger cut them down) zelienie's 
no Suit can be thereon in the Spiritual Court for Dammages; for if Caſe. 
Suit be there commenced in the Caſe for Dammages, no Conſulta- Roll! Rep. 
tion ſhall be(##). Nor can the Parſon have Action for Seatvinthe 771 7: m__ 
Church taken away by a Stranger, becauſe they are not fixed tO ſors ve probi- 
the Freehold z But the Churchwarden may have Action in that bit = 
caſe (n). elling down 
a) os man can be a Parſon until he be a Prieſt in Orders,which _ _ 
he cannot be until he hath arrained the Age of 24 years ; Conſt- /xve ts pas 
quently therefore he muſt be of that Age ere he can be a Parſon (0); the Channcet, 
and iscommonly called( when Induced into a Church the Rector # Pody of the 
thereof, and ſhall be accounted Proprietor of the Tithe of the Pa- ©! _— 
riſh whereto the Church belongs, if the contrary be not ſhewed ry $H. 7.12, 
(p). A man that is guilty of ſome Crime that is malum in ſe, as (0) Sr. 13 EL. 
Murther, Perjury, Forgery,or the ike;though not convict thereof, c- 12. 
yetifthe Truth thereof ie certainly knownto the Ordinary, may (?) 59%" 
be rejefted by him from being Parſon of a Chnrch, if thereunto 9) yr - Rh 
preſented by the Patron (q); Otherwiſe it is, in cafe he be guilty cap. Imprimts 
only of a malum prohibitum,and not malum in ſe, as to play at unlaw- & infte. 
ful Games, to frequent Taverns and Alehoufes, or the like ( r ), @) Co-3: 58% 
Alf the Son is by the Canons rendred incapabte of ſicceeding his — 
Father'}n his Parſonage (9); Andif a man preſented toa Living be jnhivitum, 
netin Orders,the Biſhop may refuſe him, but not for want ofa Te- we. - - 
ftimonial (:); for if any perſon ſhell be Admitred, Inſtituted, arid (f) Leon. 130. 
Inducted into any Living before he is in Holy Orders, his Admiſfi- 
on, Inſtitution, and InduCtion are void by the hte Act of Unifor- 
mity(#); whereby his Subſcription, and thereof the Biſhops Certi- (+) St. 14 Gare 
cate, \alſo his -Reading the 29 Articles of Religion in the fare * #24: 
Paxiſh-Church on ſome Sunday or the Lord's-day (rempore Divine- 
mw)within two months next after his InduCtion, thedeclaration'of 
his unfeigned Aſſent and Conſent thereunto,his-Reading the Book 
of Common-prayer,or Service appointed for the Churcty that day, 
within two-monthsnext/after his Induttion, witfkr the declaration 
alſoof his- Aſſent and Conſent toall: things thereincontained; are 
required; otherwiſe the Church becomes void; andithe Partbr wilt - 
beputto the proof of all'the Premiſes, in caſche'Snethe Parithio» 
ner refuſing to-pay his Tithe, if he ſhall-infiſt thereon. The Sta- 
tuteof 15 Ed. cap.12, Ordained, That the Articles agreed by the 
Archbiſhops and-Biſhops of both Provinces, andall the Clergy in 
the Convacationheld-at London; &#c. ſhall be readby the Incym- 
bent,otherwiſe he is ipſo ſ#o deprived, Or admitting alt theſe Re- 
* 1s Nn quilites 
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wherezthat in ſuch caſe there ought to be paid to the Parſon of this 
* Note, 7þae Pariſb,if he or ſhe be buried elſewhere,in the Chancel ſa much, and 
in Prohibition to the Churchwardens ſo, much, being the Sums-that they alled 

#t was K'ſol- were by Cuſtome payable unto them, for ſuch as were buried in , 
ve9,. that the their own Chancel.z And then alledging, that the Wife of Sir Joby 
== for Ferrers died within the Pariſh, and was,carried away and buried in 
| #6 ſha the Chancel of another Church, and ſo demanded of him the ſaid 
| not be counted Sur. Whereupon, for Sir. Zohz Eerxers.a\Prahibition *-was Prajed 
> yv days to by Serjeant Harris, and upon debate it was-granted : For this Cy- 
: car rg "4 ſfome is againſt Reaſon, That he that is no Pariſhjoner, but may 
the Kalender, Paſs through the Pariſh, or lie in an Inn for that night, ſhould (if he 
Jp Caſe Copizy then. die) be forced to be buried there, or to pay as if he were; and 

\nftColl;ns. ſo upon the matter to pay twice for his Burial (w). : 

- = (6.) The words. Paxſonage,, Church, and. Rettory are frequent! 
> > 1 inthe Law uſed Span and promiſcuoully z.but the word 
Topſell and 0, vowſor is another thing, and diſtin from each of them::.And as to 
thers ver, ſome Parſonages there are certain Rents due and payable, ſo out of 
tor , ſame Parſonages or Rectories there are iſſuing certain Rentsor 
Rep) Penſions, which Penſions are not ſuable at the Common Law,hut in 

the Eccleſiaſtical Court, as was ſaid ja Crocker and York's Caſe a 
gainſt Dormer againſt whom they had a Recavery.in a Writ ofEn- 

try in the Poft, among other things of a yearly Rent or Penſion of 

four Marks, Ie of the Church or Rectory of F. In-which 
Caſc it was agreed by Clench and Fenner , that a Penſion iſſuing out 

of a ReCtory is the ſame with the Rent; of which Popham ſeemed 

#x) Paſch.35. to make ſame doubt ; for there being in that Caſe a Demand far 
Eliz. Crocker Rent inthe DisjunCtive, viz, aRent ar Penſion, he moved that the 
and Tork, verſe oreateſt difficulty in the, Caſe was the Demand made in the DiF- 
Foph. Rep. Junftive, viz. of an Annual Rent or Penfion;, for if a Penſion iſſu- 
ingout of a Re(tory ſhall be ſaidtobe a thing meerly Spiritualand 

not to be demanded by the Common Law-, or meezly of another 

nature than the Rent it ſelf, with which.it is there conjoyn'd by the 


word [or,] that then it is Errancous (x). wa: 
(7.) #. 


and Parfmage. 


.) B. brought an Action of Debtagainſt W. nponan Oblj 
at 6001. the Condition was, That if W. Reſign a ak 
on Requeſt, that then the Obligation ſhould be void. And 
Condition was Entered the Defendant Demurred,and Judgment 
in B. R, pra Querente; And _ Error brought, Judgment was 
Affirmed in the Exchequer , for this Obligation is not voidable by 
the Statute of 14 E/z. which makes Obligation of the ſame force, 
as Leaſes made by Parſons of their Glebes, viz. per Non-Reſidency : 
And it doth not appear by the Plea of the Defendant, that it was 
not an Obligation box fide,which might be lawful; Asif a Patron 
which hath a San,which is not yet fit to be preſented for defaultof 
Ageand he preſent anorbyr with an Agreementthat when his Son 
come to the Age of 24 years, he ſhall Reſign it, it is a good Obli- 

tion. And this Caſe, viz, an Obligation with Condition to Re- 
1gn had been Adjudged good in the Caſe of one Jones, An. 8. Jac. 
And the Counſel ſaid, That he who is preſented to a Church is 
Married thereto,and it is like as if a man who hath married aWife, 


ſhould be bound to be divorced from her, or not cohabit with her, / y ) 246b;ng- 


theſe Conditions are void. But theſe reſemble not our Caſe ( y ). 

(8,) It was faid in Fobrſon's Caſe, That if a Parſon Leaſeshis 
Reftory for years, or parcel of his Glebe, reſerving a Rent , and 
dies, if his Succeſſor accepts the Rent, that Acceptance does not 
make the Leaſe good ; becauſe by his death the Franktenement is 
in Abeyance, and in no Man. And alſo-a Parſon cannot Diſcontt- 
nue: And by conſequence, That that he did without Livery, is 
determined by his death. And it is not like to the Caſe of an Ab- 


ton verſ[. wood. 


Hutt, Repu 


bot, Prior, or Tenant in Tail (z). on Pobnſox's 


(9.) Hendon moved for Dr.Cay, Vicar of Hallifax, That a Pro- 


hibition might be granted to the High Commiſlioners of York, for Herley's Rep. 


that, that theſe Articles by one S-urb were exhibited againſt him, 
viz, 1, That he read the Holy Biblein an irreverent and undecent 
manner, to the ſcandal of the whole Congregation. 2. That he 
did not do his duty in Preaching; but againſt his Oath and the Ec- 
deſiaſtical Canon, had neglected for ſundry Mornings to Preach. 
3, That he took the Cups and other Vellels of the Church, conſe- 
crated to holy uſe, 8nd employed them in his own Houſe, and put 
Barm in the Cups, that they were ſo polluted, that the Communi- 
cants of the Pariſh were loth to drink out of them. .4, That he did 
not obſerve the laſt Fait ( Proclaimed upon the Wedneſday ) bat 
on the Thurſday, becauſe it was an Holy-day. 5. That heretained 
one Stevenſor in one of the Chappels of Eaſe, who was a Man of ill 
Life and Converſation,viz. an Adulterer and a Drugkard. 6.That 
he did not Catechize according to the Pariſh-Canon : but only 
bought mapy of Dr. Wilkinſon's Catechilms; for every of wht 
Nn2 C 


fa) Smith 
againſt Dr. 


5 Clay. 


Kutley's. Rep» 


(b) Tonlinſor's 
Cafe. 
Hetl. Rep. 


lc) Bold 2- 
gainſt Waters. 
Noy's Rep. 
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he-paid 2 4. and ſold themt>the Pariſhioners for 3/#. withour any 
examination or inftruction for their benefit. And that he,whenany 
Commiſſions were directed to him, 'to:compel any perſon in ha 
Pariſh to. do Penance, exatted Money of them, and ſothey were 
difniſſed; without ivftiting any pontalty:uporr ther as their Cen- 
fureiwas. 'Andihat he and his Servants ofed divers:Menates to his 
Partthioners,and that heabuſtd himſelf, and di his FunCtiog 
by divers baſe Labours, viz. He. made Mortar, having 4 Leathern- 
Apron before him, and ht himſelf rock, a Trthe-Pigg ont of the Pig fy, 
and afrenpards me hemelf gelded it. And when he had divers Pre 
ſents ne him as by ſoine Pleſb, by ſome Fiſhy) anddy others Ale, 
he did nov ſpend ic itvthe-invitzrionof his Friends andIN 9 
or give it to the Poor, but fold theFlefh ta Batchers, and the Ale 
to Ate-wives. And that he commanded-his Carate to Marry 4a 
Couple ina private Houſe, without any Licenſe: And that he ſuf- 
fered divers to Preach, which peradventure had got any Licenſe, 
and which were ſaſpeCted perſons,and of evil Life. It was ſaid by 
Hondtn, 'T hat they cannot byithe Statore of TEL cap. 1. meddle 
with ſuch matters of ſuch anature,but oy examitie-Hereſies, and 
not things of that nature z and that the High- Commiſſioners at 
Lambeth certified to them, that they could not proceed in ſuck. 
things, and adviſed them to diſmiſs it 3 but they woukd not.deſiſt, 
And the Judges ( Richardſon being abſent ) granted a-Prohibition,. 
if canſe were notſhewn tothe contrary'(s), f 
(101) A Parſbn'makes a Leaſe for 2-1 years, the Patron and Ot» 
dinaryconfirnt hisEſtate for 7-years 5 the Parſon dies : The Qye- 
ſtion is, Whether that Confiemation made the Leaſe good fir 
21 years, or but years. And it ſeemed! to Furron, That the Leaſe 
was Confirmed but for 7-years. Bat  Richaydſor was of the contri- 
ry'Opinion,/and took adifference, wherethey-Confirn the Eſtats, 
and where they Cenfirmthe Landifor 7 years; Fhe Confitmart 
on confirms all: is Eſtate : But where'they confirm- the Leaſe for 
7years, That Confirmation ſhall not endure but according tothe 
Confixmation: And that difference was agreed by Crook, andall 
the Serjeants at the Barr. Andafterwards Hinton ſard; That! thit 


was a gpdod Cauſb toheconſidered,; mat eats x C08 


(r1.) Ina Replovin-e-Andthe' Tithe wasby Leaſe made by 
ſbn ;. And the Avowry was: That A. was ſeized of the Rectory of 
H. and: made: the Leaſe , without ſhewing- that he was . 
And bythe Cburt, That that ſhould have been a good Exceptioth 
if it had-notbeen ſaid in the-Avowry- morcover; That 4; was 
ſeizod 5n juve Brekſie-, weltich (bppliesall(c); Nas 


hy — LIN 


- {12.) = the rave ofthe PalſGa, the PyGt Hh nothing 
todo tes Het Am therelor ch Part grant 5 Rent (4) 11. 64. 
by Fine out of the Church, the Chvxch being then and after- Þ. 
wards the Incutabent dies, that Charge Mall! tot bind the Strc- 
<ſſot, fot that the Parfon and the np Were 16: pattiesto 


it (4). ; og () ,38 E. 3:4 


We 3.) If a Parſon would Refign,. the _ eas 18 riot it 
ſcems the only proper word in the Law foe. Refignation,brit [ Re- 
nunciares Cegere , & Emitrere | ate the _=_ words or terms. of 


Refi ation (f ). Yet iGa-Prebend doth g&#v zyeild;anmd con- (f)D. r3 EL 
et his Prebendary andthe Poſieſli eye _befopging zants 294 b- 
the Ordinary, Ty have and to bobs to himdod his Snccellors in Fee, . 7? £2nizarce 


f Reſignation 

—_— and ſubmitting to him Omnia jare by reafot thereof x overly belon 

- acquiſna; thefe words it ſeems are ſufficient and anni bo Reems 
t02 os Relating albeit the proper words-are not therein (g.): fical Cor. 
Which Reſignation ought tobe made to the Intnediate Ordinary, Micb-10- Jac 
2nd riottothe Mediate y forwhickreaſowa Prebend may tbt RE C6 lp 
figa tothe Kingfor rhar although he isSupteatnOrdinaty,yer he i$ Roll, Abr 
 mbtthe Immediate Ordinary, and he isnot bound to: give Notice fo. x 
to the Patrons. as the Ordinary ought, nor of himſelf can Collate, {4 4 ) Bug 
but isto preſent tothe Ordinary (hb), £21 Foy d.& 


ver, Preſemmene,lit E. -Pag- 358, 


(14) In Treſpaſs : The Caſe ws; The Defendant being Incuin- Hi 2. Jac. 
hentof the Dhiurch of B. ( X.and's. having = Dviitition there- BR. Fai. 
of ) madean Inſtrurtient, whereby Cncefſt & Refiyiavie ro M. of ©2%(d and 
nm ad quod in has parte pertinet 4d eqn Eceleſa m ſham 
a By and th@reupen the two on ae PI 
beirg.diſtirbed By the Creme s 67 5 Fs 
68 was, Whether-a Reſignation of a Ln 
wr; or how it Ifliphtbe rich. Regs | this 
being a Domative, begui only by the Foutitiarion 1 Thee ue 
the Donor; IE a the ſole Viſreation,: arid re Ordina! | 


tathing todotherewith'; and: re rs rn Coles IN by the Do 

nor;fo he nayreſtore wt gent he Proſe tees == 
he is in, hath che Freehold Ocho iy his eration ry 
withooe atiy-other Cerertiony ,. arid th" nothing, to | 
dowith it: For Aamionant fin not neceſſary OR. 


of aDonative. (2) Reſolved, That'the dignaticn to to one. 
the parties is pood, for it' doth enmre'to both'as 4 Surtender 

d; (3) Reſdbvedy That although the Reſgtarion was ar Eccleſia, 
yet it ſhall extend to aUthe Polieflionis, 


(15.) At 


192 Of Parſoes,. 
cs (15.) At aSynod in 44-Ed. 3. a Canon was made, That the 
Parſonof every Church in England ſhall appoint the Pariſh-Clerk. 
Andat another Synod held in Ar, 1603. a Canon was made to the 
_ fame effet; andyet it doth not take away the Cuſtome where the 
Pariſhioners or Church-wardens have uſed to appoint the Clerk, 
42) "24 Jac. becauſe that is Temporal, which cannot be altered by a Canon. 
G6. apite G)-Ifthe Clerk of aPariſhin London hath uſedtime out of mindto 
& Gale, per be choſen by the Veſtry, andafterwards Admitted and Sworn be- 
Cur. & Roll. fore the Archdeacon, and he refuſe to Swear ſuch Clerk (o Elet, 
&bridg. yer. but Admits another choſen by the Parſon: 1n this Caſea Writ may 
Pre ea'® he awarded, commanding ua to Swear the Clerk choſen by the 
Sul . Veſtry. 22 Jac, Walpool's Caſe. The like Writ was granted forthe 
Clerk of the Pariſh of St. Foſters, London, Mich. 16, Car. B.R, 
between Orme and Pemberton (k_). The Pariſhioners of the Pariſh 
of Alphage in Canterbury preſcribed to have the Nomination and E- 
Roll ib, lection of their Pariſh-Clerk, and the Parſon of a Pariſh by force 
4 0% * of aCanon,upen voidance of the place of the Pariſh-Clerk, elected 
one to the Officer : The Pariſhioners by force of their Cultome 
elected .C. the Parſon, ſuppoſing this EleCtion to be Irregular, for 
' that it was againſt the Canon, Sued C. before Dr. Neman Chancel- 
Paſch. 8 Jac lor of Canterbury, and the ſaid C, was by Sentence deprived of the 
C.B. Gaudy Clerkſhip of the Pariſh, and another Clerk of the Pariſh Admit- 
verſ. Dr, ted. C. moved for a Prohibition, and had it granted by all the 
"Newman. Court; for it was held, That a Pariſh-Clerk is a meer Lay-man, 
Brownl. Rep. 2nd ought to be deprived by them that put him in; and noothers; 
y—_ and the Canon which willeth that the Parſon ſhall have Election of 
the Pariſh-Clerk, is meerly void totake away the Cuſtome, that 
any perſon had to Elect him. Yd. Sear. 25 H.8. That a Canon 
againſt Common Law, confounding the Royal Pregpgative of the 
King, or Law of God, is,yoid.,, and Cuſtome of the Realm cannot 
be'taken away but by Att of Parliament. Vid. 21 Ed.4.44. And 
it was Reſolved, That if the Pariſh-Clerk miſdemean himſelf in 
his Office, or in the Church; he may beSentenced for that in the 
Eccleſiaſtical Court to Excommunication,but not to Deprivation: 
And afterwards a rr was s granted, by all the Court; and 
held alſo, That a Prohibition liethas well after Sentence in this 
Caſe asbefate.. And in Germis's Caſe, Whereas the Chutch-war- 
Hens and Pariſhioners of X. ſurmized they had aCuſtome to place 
Trin. 21 Jac a Clerk thereby the Election of the Yeſtry : the Parſon ſued them 
-- Jermin'® ;5 the Eccleſjaftical Court, to have his Clerk placed there,accord- 
Cro. par. 2, ingtoa lateCanon made: It was the Opinionof the Court, that 
it was a good Cuftomme, and that the Canon could not take it 2 


Way z wherefore a Prohibition was granted, 


% 


(16.) A 
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© (16.), A Biſhop, Archdeacon, Parſort, are Spititual Corporati- : 
a the Comman Law ; forthe Parfon ( Senfo mens 4fo of (1) 40 E.17. 
the others) hath two Capacities (#), the! one to take him and #r- yg 
vis Heirs; the other to him and his Succeſſors, andin that reſpect 3* 745+ 3% 
he is ſeized jure Eccleſie, 1f 7.5. be Parſon of D. and Land be 7,1... 
granted to..S. Parſon and his Sycceſſors, and to. F. S. Cletk ibid. 

and his Heirs, in this caſe ke is Tenant in Common with him- Finch, Nome+ 
"" f _ *  E 7 4 AW. ; / £ernda, p136. 

(17.) Note,. That it was- _—_ Buſhie's Caſe ,. That'if a 

Parſonage be Impropriate, and the Vicarage be endowed, andylif-- 

ference be between the Parſon and the Vicar concerning the 'En- 

dowment, that ſhall be tried by the Ordinary, for the Perſons and 

the Cauſe are both Spiritual :- And there the Vicar ſues the Parſon 

for Tirhes, and ſuggeſts. the manner of Tithingy.and prays a'Pro-- 

hibition,. and it was. granted. and after upon ſolemn Argument Bu{bie's Caſe. 
Conſultation was granted, inſomuch that the mannerof Fithing Browal. par. 2+ 
did not come in queſtion, but the Endowment of the Vicarage 

only; for that is the elder Brother, as the Lord Ghe faid : This 

was Cited to be Adjuged by Coke. Alſo there is much difference be- 

tween Prebends and Parſons; for it' was. Adjudged in Warkinſox' wathinſor and' 
and Mars Caſe, That a Leaſe made by a Prebend is good by-the Man's Cale. 
Statute of 32 7. 8. for he is not excepted, but only Parſons and &**Par-1+ 
Vicars; and ſo it was faid it had been Adjudged in DoCtor Dale's 


Caſe. 

(18,) It will not be denied, but that the Clergy of England 
have had inall Ages certain Priviledges, whick. the 'Laity never 
pretended to : To-which purpoſe there haveheen:baws Enacted; 
and Caſes Ruled by perſons learned in the Laws.” - In An, 22 H.8. 

a 5. it is EnaCted; That the decayed Bridges in every County, 
where it cannot be known who inright ought to repair the ſame, 
ſhall be repaired by the Inhabitants of the ſaid County, Town Cor- 
porate , or. riding where the. Bridge: is, bythe: Aſſeſſment of the 
Juſtices of Peace, who may appoint ColleCtors to levy the ſame — 
by Diſtreſs. Now the Queſtion is, Whether the Parſons and the 
Vicars may be charged by the general word of the Inhabitants, 
and Diſtreſs taken of their Spiritual Livings? Inorder to a Reſo- 
htion of this Queſtion, .it muſt be premiſed, That it is moſtevi- 
dent, that SY are by the Common Law of thisKingdom x. 
divided Eſtate both for their Perſons and Spirituat promotions, . 
fromthe Laity of this Land. (1)For their Perſons, Firz,N.B;fo; 175, 
That Clerks ſhall'not bechoſen Bayliifs or Beadles for the Lands. 
n their-poſſeſſions, although the Landybefore it came tothe hands 
of the.Clerk, was charged therewith. by tenure, (2) AClerk ar- 
raigned! 
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raigned bofore a Temporal Judpe for Felony, my plead the Jurif- 
; Ne dn Cour | The Th ©7-men , by reaſon of their Re- 
ſiance, ate-not bound to the Lect, norto follow Zagh and Gy. 
(3)That their Spiritual Livings are alſo diſcharged from the gene. 
ral.charge of tus Realms Laity, appeaps by the K piryfe. 260, & 
\F.,N\B-f6-22:7. That Spiritual perſons ſhall not be charged to pay 


', | 'Folli Paytace, or Afuragce, but-maydiftharge themſelves by Wir, 


-.Alfo the Sheriff, who by the Law is the King's general Officer to 
ſerye Pxaceſs in every County, may not intermeddle with the 
Clergy in, roſpoFt of their Spiritual promotions, but return Qued 
Clericus oft Beneficiatus in Epiſcoparn, nen haber Laicun fedum in balj- 
v4 m4; and: theo the:Proceſs muſt be to the Biſhop, as 
24.F6. & 21 Ff.6. This Priviledg is confirmed to them by Ay 
4, Charte, and divers Granits and Statutes, viz. Articily Glers, 
9 £4, 2.c4p.9, Likewiſe no Diſtreſs ſhall he takes in the Ancicnt 
Donations of the Church. The like Grant is made unto them by 
King E4.1.24. Proteſtation-2, That the Sheriff or Miniſter of the 
King ſhall not meddle with the Goods, Chattels, or Carriages of 
the Clergy 3 and in Purweyors, 12:An; 14 Ed, there is a Statute, 
that Purudyers ſhall not meddle with the Clergy, &c. Ed, 1. cap.1. 
1 R, 2, cap.2. 1H; 4. cap. 3. Statute Spiritnalties 2, Priviledges, 
Grants, Immunities of the-Clergy are confirmed, So that it ap- 
pears both by the Commen Law and the Statutes, that the Cler 
are not to be burthened in the general charges with the Laity.o 
this Realiys veithlicr to/be troubled or incumbred, unleſs they be 
eſpecially named and:expreſly charged by fome Statutes. And dis. 
versStatutes heretofore exprefling themiclves with the like general 
words, havenever been expounded to extend to the Clergy, as by 
theuſage of m——_ by the Statyte of Winton, Ar. 13 Eliz.1. 
Again, the peoplodwelling in # Handred where any Robbery, is 
committed, ſhall either bring forth the Felon, or agree with ki 
that is robbed,. yet :bath it never been taken ; that Parſens. and 
Vigaxs ſhould: be Cancributors thereunto ; yet, the words. [ Gentes 
demoratites'] vi. the Prople dwelling, are as general words as [; In» 
bakitants.). Inthe fame Statute there are the like general words 
[Warcksngs,@:c. ] yet the'C thereby are never charged. 
Alſo thaStatute made for-the Hrgh-ways, r. 2.& 3. P. & 2, 
chargethexery Houtholderz yet this. gencral [Houſhelder ] hath, 
NEVE bagit taken by uſage to charge the Clergy, viz., the Parſan 
of Hicers Fitz. his. Nas. Bye. fol. 131, faith, that a Clexk bei 
boupd ing Statute-Merchant, ſhall not be taken by his.Bady,: A 
the: Writ founded upon the-Statute-Sraple , 27 Ed.3. cap:g. hath 
this ſpecin} Prow/o,. Si. Laitns- ſit, onpias. Alſo the Statute where- 


vpon 


— 
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upon this writ is founded, is general, and no exception made at 
the Clergy. And 33 H.S, cap. 2. there isaStatute that chargeth 
allReſiants within any County where there is no Goal,to beTaxed 
bythe Juſtices for the Building of one;yet have the Clergy never 
been charged. by reaſon of theſe general words [[Reſiants, &6c,] 
1E4. 1.134, 3.4.1 R2.,1, Fortheſereaſons it is ſuppoſed, that 
the general words in the aforeſaidQueſtion will receive in Law the 
like Expoſition,as the other ſaid recited Statutes have done ; And 
the Parſons and Yicars ſhall not thereby be charged,the rather for 
that the Statuteſets down the Inhabitants of the County, where 
certain perſons that ſhould do it,cannot be known , which is to be 
intended ſuch inhabitants as are chargeable to Ponrage, which Spi- 
ritual perſons are not, but excepted, as aforeſaid.a 


O o 


CHAP. xvVIIl. - 
Of Vicars, Vicarages, and Benefices. 


' 1, ThePVicar andVicarage deſcribed according to Law, - 
- 2., What difference between Vicarage and Parſonage ;, their ſeveral 
Rights and Tntereſts reſpettively, _ | 

3. a ether a Vicarage Endowed may be Appropriated , and 

-" bow? | 

4. The Chaſin of the Vicar of Hallifax his Caſe for his $4- 
lary. | | 

5. Vicar may Sue in the Eccleſiaſtical Courts for Penſions, 

6. HowaVicarage may be created, 

7. The Reſolution of Court touching the Vicar"s Tithes, in reference 
to the Parſons Glebe, 

8. Caſes in Law touching the Parſons and the Vicar"s Tithes, where 
Compoſition or Preſcription is in the Caſe, 

9. Whois Patron of the Vicarage, whether the Parſon or the Pa« 
tron ? 

10. In what Caſe the Vicar may Sue in the Eccleſiaſtical Court for 
an addition or increaſe of Maintenance. | h 

11, Inwhat caſe a Vicarage ſhall determine, and what ſhall be an 
union of Parſonage and Vicarage. 

12. Benefice how defined by the Canon Lay , withthe Reaſons of 
That definition. 

13. Benefices Eccleſiaſtical extend to Eccleſiaſtical Dignities by the 
Canon Law, but not ſo within the Statute of 2.1 a3. 

14, Of what an Eccleſiaſtical Benefice conſiſts according to the 
Canoniſts. 

15. _ Laws relating to Benefices , by what marks or ſigns 
An Eccleſiaſtical Benefice 1s known at the Canon Law. 

16. ,The common diſtintion of Eccleſiaſtical Benefices at the Ciom- 
mon Lay. | 

17. ACaſein Law touching a Vicarage , whether Diſolved, or 
not ? . 

18, Vicarages of Two ſorts, how compared to a Commendam. 


(1.) V ICAR is hewho hath that Spiritual Living called a /- 

cazage, being no other than a certain part or portion of a 
Parſonage,allowed to the Miniſter for his Maintenancezintroduced 
at 
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at that time when Impropriations firſt began; both which Livings 

as they are Commonly Called the Church, ſo both ſuch as ſerve in The Payſon Pe- 
themare called the Patron'sClerks. The Yicar is uſually appointed #79 414 0rdi- 
and allowed to ſerve the Cure,by him who hath the Impropriation 737.79 race 
of the Parochial Tithes;for at the Original of ſuch Impropriations ; DO * 
a certain portion of the Parſonage wasallotted and ſet apart from Ounis View 
thereſt to maintain the Vicar,who was ta ſerve the Cure (a) ; So ria eſt Eccleſia, 
that now the Prieſt of a ParochialChurch,where the PredialTithes PET Cokr,in the 
are impropriatediis called the Vicar, h. e. vice Rettoris, And it gs Caſe @> 
ſeems Anciently they did ſometimes ityle themſelves Perperual Vi- jo = mi 
— every Vicarage,Corporation-like,hath a conſtant Suc- (a) Plo _ $+ 
ceſſion. 

(2.) A Parſonage and a Vicarage{as appears inBritton and Wade's 
Caſe) are twodiſtinCt Benefices , and both haye cram animarum, 
theParſon habitualiter, the Vicar attualiter; and although the Vi- 
carage be Spiritual, yet the Corporation is Temporal , which the 
Popecould not diſſolve (b): And in the Caſe between Parry and (#) Mich.16. 
Banks,it was Reſolved, T hat after the Statute of 21 #, $. which Jac.B.R.zr 8 
made Parſonages Lay-Fees,the Ordinary could not diſſolve a Vica- G—_— 
rage when the-Parſonage is in a Temporal hand; for that were to par. _—_ 
deltroy the Cure (c ),- Vicarages being originally endowed out of 518 '\ 
Parſonages, the Vicar was to have aide of the Parſon, if he were (c) 12 Jac. in 
impleaded for any thing touching the Vicarage, and the Parſon = —_— 
was ſubject to everycharge of the Vicarage(@). And-anciently the Bank's Cafe, 
Vicar was not held as Tenant of the Freehold of the Glebe of the Hugh. Abr, | 
Vicarage (e),but the Freehold thereof was in the Parfon , and the verb. Appro- 
Vicar could not maintainan Afſize in his own Name (f). Butnow f1y0r 

it ſeems the Freehold of the Glebe of the Vicarage is in the Vicar CREST - 
himſelf,and not in the Parſon,for that the Polleſhons of the Vicar (4 8.Afl 26. ; 
and Parſonare ſevered,and each of them ſhall have ſeveral Writs 1 5Afl.8.acc.. , 
concerning their reſpective Rights,and ſhallnor joyn in one Writ C7 212 E3+ 
(gz): andthe Vicar ſhall have and maintain a Writ of 7aris Urrum veer 
22ainſt the Parſon, who is the Patron of the Glebe ofthe Vica- (eg) Parſon's 
rage, for the fame Glebe (h). This Vicarage being a certain por- Law.cap.23. 
tion of a Parſonage allowed to the Vicar for his maintenance as V2 Ibid. 
aoreſaid,is in ſome places a ſum of Money certain, in others a part 
ofthe Tithesin kind,' commonly the ſmaller Tithes, and in ſome 
places a part of the great Tithes alſo: And Vicarage Lands occu- 
het y the Vicar , do in ſome places pay no Tithe to the Par- 

s, 

(3.) In Ward's Caſe it was ſaid by Montague , That a Vicarage CO_—_ 
endowed might be Appropriated,but not to the Parſon, to which Broo.Diſmes. 
Haughton and Doderiage agreed, 31 H.6.Fitz.tir. indicavityis, that 1% - | | 
lucha Vicarage may be dullolved : an Appropriation maybe by the 

| Oo2 King 
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(6) Trin.16. 
Jac. B.R. 
Nicholas — 
and w.ward's 
Caſe. 
Poph.Rep. 


(1) Trin.3. 
Car. C. B. 
The Vicar of 
Hallifax us 
Caſe. 
Hetley's Rep» 


Penſion. 


Cm)Goodwin 
verf.Dean 
and Chapter 
of #1lls. 
Noy's Rep, 


(n) Rolls 
Abridg.verb. 
Vicarage. 


(o) Trin. 38. 
Elrz.B.R. 
Blenco& 
Mari: on. 
Ro!l.ib. verb. 
Vicar endow= 
ment, nu.3s 
(p) Trin-7. 
Jac B.R. 
Rall.ib.nu.4. 


King ſole where heis rs Sag is no Book that it mighttbe 
by the Patron ſole. Grindon's Caſe in Plowden, and 17E.3. 39. an 
Appropriation cannot be without the King's Licenſe. Inthattaſe 
it wasagreed, T hat Tithe Lamband Wool was includedwithin 
ſmall Tithes(k), which Tithe belongs to the Vicar, 

(4.) A Chaplainthat was under the Vicar of Halifax, Libells 
againſt him in the Eccleſiaſtical Court for his Salary. And hepre- 
ſcribes, That the Vicar ought to pay the Chaplain four Pounds a 
year ; and the Vicar prays a Prohibition,(1).For that healledges, 
That the Chaplains were Eligible by himſelf ; and becauſe: that 
Chaplain was not Elefted by him, he 15 not Chaplain 3 but he is in 
of his own wrong, &c. (2) That Preſcription for Salary was 
Triable at the Comon Law. Yelverton, The Salary is Spiritual as 
the Cure it ſelfis Spiritual, for whichitis to be paid. As the Caſs 
in Dyer, 58.P1.4.But a Prohibition was granteduntil it was deter- 
mined to whom the Election appertained ; and that now depends 
by Prohibitioninthis Court (7). | 

(5-)G.Vicar Sues in the Eccleſiaſtical Court the Deanand:Chap» 
ter of Wells, Parſon of a Church , for a Penſion, and they prays 
Prohibition,and it was denied;For that Penfion isa'Spiritualthing, 
for which the Vicar may ſue in the Spiritual Count"). | 

(6.) The Parſon,Patron,and Ordinary may Create a Vicarage 
and Endow it without the Aſſent of the King ; but the Ordinary 
cannot Creat a Vicarage without the Patrons Aﬀent.i6E.3, Quart 
Inpedit, 145. Andin or during the Vacancy:the Patron of aPar- 
ſonage and the Ordinary may Create a Vicarage.8 R.2. Anuty:$3« 
per Belk, And before the Statutes of Diſſolutions, a Parſon lay 
propriate and the Ordinary might Create a Vicarage, for the Par- 
{on was Parſon and Patron. Jb:d. (n(, 

(7.) It was Reſolved per Ciuriam,T hat ifa Vicar be endowed out 
of a Parſonage of all the white Tithes growing and renewing 
within the pariſh upon all the Land of the Pariſh ; the Vicar ſhall 
not cherefore have the Tithe of the Parſon's Glebe, for that is ex- 
cepted;nor the Tithes of the Land, which at the time of the En- 
dowment of the Vicarage was parcel of the Glebe, but ſince ſeve- 
red from the Glebe, for that at the time of the Endowment that 
Land was exempted out of the Endowment (0). 

(8.) If there be a Compoſition made between the Parſon and 
the Vicar, That the Parſon ſhall have all the Tithe of Cr» and 
Hay, and the Vicar the other Tithes, and afterwards the Pariſhio- 
ners ſow certain Lands with Safroz, or the like, the Parſon ſhall 
not havethe Tithe of the Saffron, but the Vicar. By Coke ſo Ad- 
judged (p). It hath alſo been Reſolved, ifa Vicar be endowed of 
tl.e Small Tithes by Preſcription, and afterwards the Land m_ 
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had been Arabletime outof mind/, is converted from arable,and 

there grow ſmall-Tithes,the Vicar ſhall have them,for his Endow- 

mentdoth not goto the Land, but Afsnmeis Decims in every place 

withinthe-Pariſh (q). And ifa Vicar be endowed of the third 9) Paſch.39 

of all the-Tithes of a Mannor, he ſhall have Tithes as well of CA B. R- : 

theFreehold.as Copyhold,for allmakes the Manor (7). inter Beding- 
(9.) The-Parſon-and not the Patron of the-Parſonage, of Com- #4, and 

mon.right is Patron of the Vicarage, for that-it is derived. out of AT _ 

the Parſonage. Dukitatur 17 E,3. 51. b. Contra, 5 E,2, Quareim- BR Hiebam, 

pedit, 165, per Paſſ: Andif a Parſon Appropriate create a Vi- and Beſt. 

cgrage, be ſhall be Patron thercof, 17 E. 3. 51. heis both Parſon adjudged. 

and-Patron(s); So likewiſe if there be a Vicar anda Parſon: Ap-{,, rv ay; 
priate, the Ordinary and the Parſon Appropriate may in time on moat 

of vacation of the Vicarage re-unite the Vicarage to the Par- rage. 

ſonage (1). (t) Mich.7.. 
(10,):If there be a Parſonage Appropriate in an Eccleſiaſtical J#<Þ-R- 

perſon, which never cameto the King by the Statute of Aonaſte- G = | 

ries, anda Vicarage endowed be there alio-; and the Parſon make 

2Leaſe of the: Parſonage forLives, according tothe Statute of 

32H.8.The Vicar-may in that caſe ſue in the Eccleſiaſtical Court 

againſt the Parſon and:his Leſſee,who comes. in by'the Statute for 

Addition of Maintenance, and the Ordinary may well compell 

them to increaſe his Maintenance,for over all Appropriations ſuch 

power of increaſing the Vicar's Maintenance was reſerved. to the: 

Ordinary,and the Leſſee comes in ſubject tothat charge («) (i) Hill. ge. 
(11.) If the Vicarage be diminiſhed, he ſhall have more of the ©#*-B-R- in- 

Parſonage,if what remains be not ſufficient. And.if the Parſonage 169 #4 2& 

de impoveriſhed and. ſodecayed, that. the Parſonage by it ſelf,;nor borough, 

the Vicarage,have ſufficient to ſuſtain them, in that caſe the Vica- 

rage ſhall determine and be reſtored to the. Parſonage :- And to 

thisthe Doctors alſo do accord (w).It hath beenalſo held, if a Par- (%)3H4: 14; 

fon Appropriate,whois Patron of the Vicarage of theſameChurch mga: 

by Agreement between him and the Ordinary,preſent the Vicar to 

that Parſonagezit is an union of the Parſonage and Vicarage ; but 

if a Leſſee of a Parſonage preſent the Vicar:to the Parſonage, that 

ſhall not bind the Leſſor (x). And if there bea Vicarage and Par- (3) 44-E-3-73; 

fonage (and both void)and one preſent his Clerk as Parſon,and he +4 All. 33. 

s ſo induCted; that ſhall unite the Parlonage and: Vicarage again (y1 r14.6.43 

(y). And incaſe that there be a Vicar Endowed who is Preſen- )z) $E.2.Quas- 

tative, and alſo a Parſon Preſentative, it ſeems that the Parſon hath 77 #npedir. 

not the Cure of Souls, but the. Vicar (z), 165i Paſs. 


(12.) Benefice- 
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(a) 13 R 2, 
St.2.Cap. 2+ 


(6) Duaren.de 
Benef.lib.2. 


cap. 4+ 


{c)Cobe's Inſt, 
par 3 Cap.7 1. 
(4) 9.E,3.22, 
29 E.3.44- 
10 E:z.1. 
Regiſt. 58. 

21 H.8.c.13+ 
verſ.finem. 

T Such in any 
Collegiate or 

C ttbedral 


Of Vicars,Vicarages, 

(12.) Benefice [| Beneficium] according toa general acceptation 
may comprehend all Eccleſiaſtical Livings, be they Dignities of 
other, as inthe Statute of 13 R., 2. where theyare divided int6 
Ele&ive and Donative (4) : "But according to a more ſtrict and 
proper acceptation, Duarenys ſeems to give it an apt definition, 
where ke ſays) it is Res Eccleſiaſtira , que Sacerdots wel Clerico , oh 
Sacrum Minifterium-utenda , tn unen concedatur (b), [Res] 
becauſe it is not the Miniſtry itſelf or the Office, but rather the 
profit thence ariſing that is the Benefice.[Eccleſiaftica] becauſe ſuch 
profit is dedicated to God and his Church. [Sacerdots, &c.] be- 
cauſe where a thing Eccleſiaſtical is granted to Lay-men , it is not 
properly faid to be a Benefice in this ſenſe. [0b Satrien Miniftes 
rium] becauſe as Dedicated to God,they are tor the uſe of ſiich as 
wait o# his Altar. [Urenda] becauſe they -have rather the Uſin 
fruit thereof, than any Fee or Inheritance therein. ["/» perperwm] 
becauſe they are annexed to the Church for exer. Benefices with 
Cure-of Souls ſeem molt properly to he the Parſonages and Vica- 
rages of Parochial Churches. Sir H. Hobbart Chief Juſtice, in Cot 
and Glower*s Caſe againſt the Biſhop of Coventry and Lichfield,fays; 
(ſpeaking of the Statute of 21 H. 8. cap.25.) That Biſhopricksare 
not within the Law under the word [ Benefices]:So that if a Parſon 
take a Biſhoprick, it avoids not the Benefice by force of that Law 
of Pluralitses, but by the Ancient Common Law, as it is holden, 

11 7.4.60, . 

(13.) This word Beneficium Eccleſiaſticum extendeth not-only 
to Churches Parochial and the Benefices thereof, but alſo:toDjgni- 
ties and other Eccleſiaſtical promotions; as to Deanejzes, Arch- 
deaconries, Prebends,&c.(t) Lindw. de vit. & bon. Cle, c, Exterior Sir 
Edw.Coke athrms, that it appears in the Books of their Law (4), 
That Deanaries, Archdeaconries, Prebends, &c. are Benefices with 
Cure of Souls ; but they are not comprehended-under theNameof 
Benefices with Cure of Souls within the Statute of - 21 H. 8; by reaſon 
of aſpecial Proviſo 5 which'they had been,if no ſuch Proviſo had 
been added +, viz. Deans, Archaeacons, Chancellors , Treaſurers, 
Cnaunters,Prebends, or a Parſon where there is a Vicar endowed (e), 


Church or any Payſinage with a Vicar endowed, or any Binefice perpetually Impropriate , aye not 
Bcncfices with Cure of Souls within the Stat.of 21 H, 8.4gainſt Fluralities, (e) Co. bi ſupra 


(:14.) The Canoniſts do hold,That an Eccleſiaſtical Benefice con- 


ſiſts of the Sacred Funtion, and of the Provenucs thercunto be- 


(fYCan.f quis longing (f ); Itis a diſtinct portion of Ecclef:aſtical Rights joyned 
9bjecerit,1 93+ tothe Spiritual Function, and until it be fer apart, fſeperare, and 
diſtinzuybed from temporal Intereſts,it is nor properly an3.c: 1:fi- 


altical 


_ em 


and Benefices; © 


bm eo. 


aſtical Benefice ;, it is termed a portion;in that it includes Fruits, 


for a Benefice without Fruits cannot properly be fo called. 
* (15.) By the us Commune no man can at once andat the fame 
time poſſeſs two Benefices with Cure of Souls , as incompatible. 
Tot deciſ,Rote 445. tis. de Preb. in novis, Non datur Beneficium niſs 
proprer Officiumn, he that performs not the one,ought to be deprived 
ofthe other. C. fin, de Reſcript 5n 6.Can, Eof. Cano. ſi quis Sacerdotum 
$1. diftinf, .. All pecuniary Contracts,all mercenary Trading and 
erchandizing for Benefices is to be abhorred; Eccleſiaſtical Bene- 
2 are of ſuch a Spiritual Conſtitution,that they are not capable 
of being bought or ſold; they fall not within the walk of human 
Commerce,but ought to be conferr*d gratis. And forNon-reſidence 
the Parſon ought by the very Letter of the Law to be deprived of 
his Benefice and the Fruits thereof. c. Uni de Cleric.non reſiden.zn 6. 
Panormitan obſerves Six ſigns whereby an Eccleſiaſtical Benefice 
may be known:As(1) That according to the Js Commune it ought 
tobe beſtowed by one who hath a right andpower in him ſo todo) 
meaning the true Patron. (2) That he whodoth give or beſtow it, 
doreſerve nothing thereof or therein for himſelf, directly or:itidi- 
retly.(3) That it be given purely as a proviſion and maintenance 
for the Clerk.(4) That it hath ever ſome thing of Spiritualty an- 
nex'dto it. (5) That in its nature it be perpetual. (6) That all 
manner ofContraCts and Bargains congerning it be utterly rejected 
Panorm. Confid, 47, Anchor, de Regul, prim, de reg, jur, in-6,q. & 
Decius #n Rub.de Reſcripr. 
 (16,) Whatever is enjoyed as a Benefice,. is had and obtained 
either by way of Title,or Canonical Inſtitution 3 Lind. de cohabir. 
Cle. & Mulier.C. ut Cericalis verb. Beneficiati, Ecclefialtical Benefi- 
ces being commonly diſtinguiſh'd into Preſentative and Donatives; 
for a Parochial Church may be Donative,and exempt fromall Or- 
dinaries Juriſdiction. For if the King doth found. a Church or 
Chappel, he may exempt the ſame from the Ordinaries Juriſdicti- 
0n;1n which caſe the Lord Chancellor and Lord Keeper ſhall Viſit 
the ſame, 29 E. 3. Exconimeng. 9.21 E. 3. 60.Parſons Law, cap. 28, 
Or if the King by his Letters Patents doth Licenſe a Common per- 
lon toFound aChurch or Chappel , exempt from the Ordinaries 
Juriſdition,the ſame ſhall be Viſited by the Founder, .and.not by 
the Ordinary : 6 H.7.4.per Keble,8 Af.29,F.N.B.42. acc; And if 
ſuch Clerk Donative be diſturbed in his Incumbency,the Patron or 
Founder ſhall have a Qrare impedit Preſentare,and declare uyon the 
Special matter. But if a Patron of a Church Donative doth'once 
preſent unto the Ordinary, and his Clerk be admitted and Inſticu- 
ted, it is now become Preſentable, and it ſhall never bedonative 
aſter, and then the Ordinary ſhall Viſit the ſame;a Proxie ſhall be 


paid 


Of Viears; Vacarages, 


#2) Co.1-par. 
nſt. 344.6: 
-2.H.6.25. 


(hb) F.N. B, 
$+ E. 

f ) Coke, 1.3. 

fol. 75- b. 

(6)F.N.B, 
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(1) Cowell, 
Interpr.verb, 
Donati ts 


M'c<h.16. Jac. 
BR. Briton. 
and 1ad:'s 
Caſe. 
Cro.par.2, 


paid;and Lapſe ſhall incur to the Ordinary,as in allotherBenefices 
preſentable(g); but ſo long as 1t remains Donative, it is withovt 
the Jariſdition of the Ordinary.For a Domative is a Benefice meer- 
ly givenand collated by the Patron toa man without either Preſet. 
tation'to,or Inititution by the Ordinary , or Induttionby hisOr- 
der (h). All Biſhopricks were antiently Donarive by the King (3): 
and it is faid;that there are certain Chauntries, which may be given 
by Letters Patents (k)). The Original Donatives in- England ig 
ſuppoſed to be from what Mr.Gui»mm mentions in the Preface of his 
Readings, viz. Thatas the King might anciently Founda Free 


_ Chappel and exempt it from the Dioceſan's Jurifdition : So he 


mightalſo by his Letters Paterits Licenſe a Common Parfon'to 
Found ſucha chappel, and to Ordainthar it ſhall be Donatrive and 
not Preſentable, and that the Chaplain ſhall be deprivable bythe 
Founder and his Heirs, and not by the Biſhop (/). Whether ſuch 
Donatives are properly Benefices Eccleſiaſtical may well admit ofan 
Enquiry;for where Petr.Gregorius ſpeaks of Chappels Founded by 
Lay-men,not approved by the Dioceſan,nor by him as it wereSpi- 
ritualiz'd,he there ſays plainly,that they-are not accounted Benefi- 
ces,nor can they be conferr'd by the Biſhop; but the Founders 
and their Heirs may give ſnch Chappels,if they ſo pleaſe , without 
the Biſhop: Perr.Gregor.de Benefie,cap.11. nu. 10. & Guid. Pap. De- 
ciſ.187, And Lindwood makes a very prolix queſtion on the ſame 
reaſon, whether St. Martins Le Grand Lond,be Eccleſiaſticum Be- 
neficiums or not, Arguing it pro and Con, but concludes in the 
Afﬀfrttiative. LZindw. de Cohab, Cler, & Mul. cap. ut Clerice 
lis, 

(27.) The Prior of D. was ſeized of 'the Advowſon of the 
Churchof V. appropriated to his Priory,and alſo of the Vicarage 
of N. endowed with ſmall Tithes: The Appropriation and En- 
dowment were both in the Time of King Fohn, and continued till 
the time of Her.6.when the Pope granted by his Bulls , That the 
Prior ſhould appoint one ofhis Monks to officiate the Cure, who 
ſhould be removed ad »utum Prioris : The point was, whether the 


- Vicarage was difſolved ? Reſolved (1) That a Vicarage Perpetual 


could not be diffolved after the Statute of 4.4. and that the Pope 
could not make any Ordinance azainſt that Statute, nor Diſpence 
by his bulls with the Law,though they tend in Ordine ad Sprritua- 
lia, (2) There were no words that amount to a Diſſolution, but 
the wards only are, That the Vicar ſhould be ad nutum Prioris. 
(3) The Parſonage and Vicarage are two diſtinft Benefices, and 
both have Curam animarum, the Parſon habitualiter, and the Vicar 
attualiter and although the Vicarage be ſpiritual,yet the Corpo- 
ration is Temporal, which the Pope cannot diſſolve. (4) Tang 

is 


and Benefices, 
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this caſe the Vicarage was not diſſolyed : vid, 12 Fac.in the Exche- 
quer,P and Bank's Caſe accordingly, there Vouched, 

(18,) In the Canon Law thereare two ſorts of Vicarages , viz. 
Vicaria Temporalis and Vicaria Perpetua ; The FVicaria Temporalis is 
compared to the Commenda Temporalis , for that ſuch Temporal 
Vicar non habit Titulum, ſed ſeruie 'alieno nomine, &+ proprie Curam 
non habet : otherwiſe it is de Vicaria perpetua , que eſt incompatibilis 
cum alio Beneficio, & habet Curam animarum , & talis Vicarins habet 
Titidum Canonicum ;, And a Quare Impedit lies againſt ſuch perpetu- 
al Vicarage. F.N. B, 32. h. Regiſt. 31, a. And ſucha Vicar ſhall 
have 2 Juris Verwn of Lands annext or given to him in perpetuity, 
by the Statute of 14 Ed, 3. cap. 17. vid, 40 Ed. 3.28.b.where Finch- 
Lden ſaid, That although it had heen held, thata Vicar ſhould not 
have Action of his poſſeſſions againſt any perſon, yet that now the 
awis ch anged in that point; and good reaſon, when he is endow- 
ed to him and his Succellors in perpetuity, 


En lt Caſe ds 
Commenda. 
Davis Rep. 
fo. 83. 'V 
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© H AP, XIX; 
Of Advowſons, 


1, Advowſon, what ; and why ſo called, 

2. Advowſons twofold. 

3. Thegreat Antiquity of Advowſons; the Original thereof, 

4+ How it was 1m this Kingdom under the Saxons. 

5. The word Advowſon applicable to other Eccleſiaſtical Founda- 
tions , as well as Churches; what the Famous Lindwood 


WAS, 

6. Advowſons are Temporal not Spiritual Inheritances , 

7. Reaſons in Law, proving it to be a Temporal Inheritance. 

8. The difference between Advowſons in Groſs and Appendant, 

9, = Advowſon Appendant may remain in the King as in 
Groſs, 

10. By what words in a Grant an Advowſon may paſs,or not. 

11, How an Advewſon may be recontinued to the Rightful Patron, 
where he was ouſted by Uſurpation. 

12, A Caſe in Lay touching three Avoydances of a Church granted 
to one man, 

13. A Queſtionin Law, whether upon ſuch matter of Fatt an Ad- 
vowſon remains Appendant, or not ? 

14. Advewſons are deviſable by Will , as well as grantable by 
Deed ; what Aftions may run in prejudice tothe Advowſon, or 
not. 

is. Whether an Advowſon may be Aſſets; and under what woras 
it may paſs, or not ? 

16. ACaſe in Lay tcuching the Advowſon of a Vicarage. 

- 17, Inwhat Caſe the Writ of Right of Advowſon lies, or not. 

18 In what caſe the Crown ſhall be put to that Writ, or not, in caſe 
of Uſurpation by a Common perſon. 

19. Apoint in Law, whether the King or his Grantee ſhall have 
the Preſentation , where the King having a Mannor with the 
Advowſon appendant, the Church woid,, grants the Mannor 
with the Advowſon, 

20, Of Advowſons there are three Original Writs at the Common 
Law 


21, The Advonſon of a Vicarage, whether it belongs to the Patron 
or the Parſon. 
22 Whether 
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oy Whether an - Advowſon may properly be ſaid ro be a Demeſa 
ſeveral matters of Law in reference to Advowſons Appen- 
dant and in Groſs , in reſpeFt of the King and Common per- 
ſons, | 
23. Whether a Donative in the Kings Gift may be with the Cure of 
Souls ? | ; 
24. Whether by the Grant of a Vicarage the Advowſon of the Vica- 
rage ſpall paſs, The grant of a next Avoydance during an A- 


woydance, ts void, 


to an Eccleſiaſtical Benefice in a man and his Heirs for 
ever. It is the ſame which the Canon Law under- 
ftands by 7s Parronatns,orthe Right which a man and his Heirs 
have to preſent their Clerk to the Ordinary,for a Parſonage or o- 
ther Spiritual Benefice when it becornes void z and he in whom 


(1) \ Dvowſon isa kind ofReverſionary right ofPreſentation 


ſuch Right reſides, is called the Patron (a). Fus Patronatus eſt Po- (4) Term, 


reſtas Preſentanai aliquem Tnſtituendum ad Beneficium Eccleſie Sim- Lawyverd. 


plex & vacans. Hoſtienſ. de.Zure Patronar. Jus Patronatus eſt jus Ho- 


or Ordinary a fit perſon,by him to be Admitted and Inſtituted into 
a Spiritual Benefice when it becomes void. The unlawful poſleſſor 
isthe Uſurper, againſtwhom only licth three Writs 5 one of the 
Right, as the Writ of Right of Advowſon ;, and the other two of 
the Polieflion, As a Quare Impedit, and Darrein Preſentment, And 
the Incumbent, as to his Right for his Reftory, hath the Writ of 
Juris Utrum, And Advowlſen is not Hereditas corporata,as a Meſ- 
ſuage,Land,or Paſture,&c-But it is Hereditas IncorporatazasWayes, 
Common,Piſcaries,Courts,&c. whichare and may be Appendant 
tolnheritances Corporate. Advowſon is a kind. of Baſtard-French 
word, ſometimes called Advocatio Eccleſie, either becauſe the Pa- 
tron thereof, claiming his Jus Patronatus therein, Advocat ſe in his 
own Right unto the ſame, eamgue efſe ſui quaſs Clientis Loco ,, or 
rather becauſe the Patron in his own Right Advocat alium to the 
Church being vacant,and preſents him unto it Loco alterins, velnts 


Defuntti (b). Thence called ſometimes Patroni, ſometimes Aa- (;)Skene, qe- 


Advowſon 


norificum, Oneroſum,& Utile. It is a Right to preſent to the Biſhop G_—_ 


vocats;, for they who originally obtained a Right to Preſent to any verb. Sig. 


Church were either the Founders,or Builders,or BenefaCtors of the 
ſame. Deeretal.c.4. & 2.4. de jure Patronat. & Plow. 495. Dy. 45. 
C.1,102,4.37.6.39:Litt.119,120. Patronum faciunt Dos, A-difica - 
tie, Fundus. And although Advowſons are now , as other Tem- 
poral Inheritances;grantable by Deed;and ſoin that reſpect cogni- 
zable atthe CommonLaw; yet inaſmuch as they are the ſame which. 
the Canon Law calls Fus Patronatus, it cannot be denied, but that 
P p 2 they 


. " 
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CHAP, XIX; 


Of Adwowſons, 


1, Advowſon, what ; and why ſo called, 

2, Advowſons twofold. 

3. Thegreat Antiquity of Advowſons; the Original thereof, 

4+ Flow it was in this Kingdom under the Saxons. 

5. The word Adyowſon applicable to other Eccleſiaſtical Founda- 
tions , as well as Churches; what the Famous Lindwood 
WAS, 

6. Advowſons are Temporal not Spiritual Inheritances , 

7. Reaſons in Law, proving it to be a Temporal Inheritance, 

8. The difference between Advowſons in Groſs and Appendant, 

9. How Advowſon Appendant may remain in the King as in 
Groſs, 

10, By what words in a Grant an Advowſon may paſs,or not. 

11, How an Advewſon may be recontinued ta the Rightful Patron, 
where he was ouſted by Uſurpation. 

i2, A Caſe in Lay touching three Avoydances of a Church granted 
to one man, 

13. A Queſtionin Law, whether upon ſuch matter of Fatt an Ad- 
vowſon remains Appendant, or not ? 

14. Advewſons are deviſable by Will , as well as grantable by 
Deed ;, what Attions may run in prejudice tothe Advowſon, or 
not. 

i5. Whether an Advowſon may be Aſſets; and under what words 
it may paſs, or not ? 

16, ACaſe in Law tcuching the Advowſon of a Vicarage. 

17. In what Caſe the Writ of Right of Advowſon lies, or not. 

18 In what caſe the Crown ſhall be put to that Writ, or not, in caſe 
of Uſurpatian by a Common perſon. 

ig. Apoint in Lay, whether the King or his Grantee ſhall have 
the Preſentation , where the King having a Mannor with the 
Advoyſon appendant, the Church woid,, grants the Mannor 
with the Advowſon, 

20, Of Advowſons there are three Original Writs at the Common 
Law 


21. The Advonſon of a Vicarage, whether it belongs to the Patron 
or the Parſon, 


22 Whether 
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22, Whether an - Advonſor may properly be ſaid to be a Demeſh ; 
ſeveral matters of Law in reference to Advowſons Appen- 
dant and in Groſs , in reſpett of the King and Common per- 
ſons, 

23, IV berher a Donative in the Kings Gift may be with the Cure of 
Souls ; | 

24. Whether by the Grant of a Vicarage the Advowſon of the Vica- 
rage ſnall paſs, The grant of a next Avoydance during an A- 


voydance, is void, 


to an Eccleſiaſtical Benefice in a man and his Heirs for 
ever. It is the ſame which the Canon Law under- 
ftands by Jus Patronatas,or the Right which a man and his Heirs 
have to preſent their Clerk to the Ordinary,for a Parſonage or o- 
ther Spiritual Benefice when it becomes void ; and he in whom 


(1.) \ Dvowſon isa kind of Reverſionary right ofPreſentation 


ſuch Right reſides, is called the Patron (4). Fus Patronatus eſt Po- (a) Term, 
Law,verb. 

duowſon 

2, 


teſtas Preſentandi aliquem Tnſtituendum ad Beneficium Eccleſie Sim- 


plex & vacans, Hoſtienſ. de Zure Patronar. Jus Patronatus eft jus Ho- { 
norificum, Oneroſum;& Urile. It is a Right to preſent to the Biſhop 13 Ed 3.5. 


or Ordinary a fit perſon,by him to be Admittedand Inſtituted into 
a Spiritual Benefice when it becomes void. The unlawful poſleſſor 
isthe Uſurper, againſtwhom only licth three Writs 5 one of the 
Right, as the Writ of Right of Advowſon ,, and the other two of 
the Poliefſion, As a Quare Impedit, and Darrein Preſentment, And 
theIncumbent, as to his Right for his ReCtory, hath the Writ of 
Juris Utrum. And Advowlen is not Hereditas corporata,as a Me(- 
ſuage,-Land,or Paſture,&c-But it is HereditasIncorporata,asWayes, 
Common,Piſcaries,Courts,&c. which are and may be Appendant 
toInheritances Corporate. Aavewſ/on is a kind. of Baſtard-French 
word, ſometimes called Advocatio Eccleſie, either becauſe the Pa- 
tron thereof, claiming his Jus Patronatus therein, Advocat ſe in his 
own Right unto the ſame, eamgue efſe ſui quaſe Clientis Loco 5, or 
rather becauſe the Patron in his own Right Advocat alium to the 
Church being vacant,and preſents him unto it Loco alterins, veluts 


Defuntti (b). Thence called ſometimes Patroni, ſometimes Aa (4 )5Skene. de- 


vat ;, for they who originally obtained a Right to Preſent to any verb. Sig. 


Church were either the Founders,or Builders,or BenefaCtors of the 
ſame. Deeretal.c.4. & 24. de jure Patronat. & Plow. 495. Dy. 45. 
C0.1,102.4.37.6.39:Litt.119,120, Patronum faciunt Dos, A-difica - 
tie, Fundus, And although Advowſons are now , as other Tem- 
poral Inheritancesgrantable by Deed,and ſoin that reſpect cogni- 
zable atthe CommonLaw;yet inaſmuch as they are the fame which. 
the Canon Law calls Fus Patronatus, it cannot be denied, but that 
Pp2 they 
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es Ed.3. 
Stat. $.C.MU1ic. 


Cc) Fleta)l. . 
Cc. 14 Sct.r. 

(d) FitzZh.G. 
B.fo. 39. 


they are within the Eccleſiaſtical Juriſdiftion 3 and therefore a1. 
though the Patron may have his Action againſt the Ordinaryin ; 
Temporal Court by a Quare Impedit for rejecting his Clerk, yet the 
Ordinary may Decree a Proceſs de 7ure Patronatus in the caſe, ty 
enquireby a Mixt Jury of Eccleſiaſticaland Lay-men touching the 
faid Advowſon or Right of Patronage, according to the Laws and 
Cuſtomes of the Church. 

(2.) There isan vſualdifference taken,between Advocatio medie. 
rtatis Eccleſie, and Mediertas Advocationts Eccleſie: The former ig 
where two Patrons be,and every of them-having Right to Preſent 
a ſeveral Incumbent to the Biſhop,to be admitted into one and the 
ſame Church,(for divers may be ſeveral Parſons, and have Cure of 
Souls in one Pariſh) and ſuch Advowſor is alike in either of theſe 
Patrons,but every of theirPreſentments is to the moity of the ſame 
Church; and therefore it is called Advocatio Medieratis Eccleſiz,or 
as the caſe may be, Advocatio Tertie partis Eccleſie , and the like, 
The latter, viz. Medietas Advocationis Eccleſie, is after partition 
between Parceners;for although the Advowſon beentire amongſt 
themzyet any of them being dilturbed to preſent at his Turn,ſhalt 
have the Writ of Medierare,or of Tertia,or of Quarta parte Ad- 
vocations Eccleſie,as the Caſe is. And this difference is taken and 
obſerved only in the Writ of Right,whichis altogether grounded 
upon the Right of Patronage. - But in the Quare Impedie, which 
is only to recover Dammages,no ſuch diverſity is conſidered, but 
the Writ is gencral , Preſentare ad Eccleſiam. Dodderi ge of Ad- 
vowſons, Lett, 4. Of Adyowſons there are two ſorts, The one that 
in Groſs, which 1s Sole or Principal, not adhering or belonging to 
anyMannor,or toany part or parcel thereof,as of theRight thereof: 
The other Appendant or Dependant,or depending on a Mannor, as 
appertaining or belonging thereto, which is by Kirchin termed an 
Incident that may be ſeparated from the Subject. Again,Sometimes 
the word Advowe or Avowe isalfo uſed for him who hath a Right 
in his own Nameto preſent to a Benefice or other Eccleſiaſtical 
Living, where you havealſo (Advoye paramount) or the highelt 
Patron, an Appellation peculiar to the King.So that this Acvocarms 
is he to whom ſuch jus advocationis 'alicujus Eccleſie belongeth, as 
that he may Preſent to the Church in his own,but not in anothers 
Non (c). And Fitzherbert uſeth it in the ſame ſignificati- 
on (a). 

(3.) Conſonant to the pratice at this day touching Advowſons, 
was the Emperour's Novell, Decreed about 1 100 years ſince, t0- 
wards the end of the Fifth Century, to this purpoſe, That if any 

man ſhall exeft an Oratory, and his deſire be to Preſent a Clerk there- 
unto, by himſelf or bis Heirs ; if they furniſh the Clerk, with 4 Com- 
Perency, 
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petency) and Nominateto the Biſhop ſuch as are worthy they may be 
Ordained: But if thoſe who are intimated by them be rejetted by the 
Canons, as unworthy of the Miniſtry, then let it be the care of the moſt 
Reverend Dioceſan of the plaee, to preſent ſuch as in his diſcretion he 
ſhall concerve better of ( c ). And Panormitan clearly interprets the 
Emperour's mind herein,and gives us the very meaning and origi- 
nal of the Patron's Right in this point of Advowſon; he fays, 
That this is 7s honorificum;, oneroſum, & utile, belonging to any in 
' the Church, for that with the Dzoceſans conſent he hathFounded, 
Built,and Endowed'a Church, he hath given a piece of Ground, 
C.nobss c. de jur. Patronat and erected a Church thereon , 16.9.7. 
c, Monaſterium, and Endowedit, C. Pie mentis, ibid, and was 
therefore qualified with the Right of Patronage. And indeed the 
Dioceſar's conſent herein is ſo requiſite , that by the Canon Law it 
ſeems ſcarce ſeazable for a man to he a Patron without it, Si quis 
Eccleſiam cum aſſenſu Dioceſan conſtruxit, exeo Tus Patronatus ac- 
wirit, Clement, Cc. Nobis de Fur. Patron, And when a Church ſo 
erected is by the Conſecration thereof aCtually delivered up and 
madeover (as it were) to God himſelf, it thenceforth ceaſes tobe 
ofany mans property, or of any Human Dominion; for Quod Di- 
vini Turis eſt, id nultius eſt in vonis: $. nullins, Inſt. de Rer, Divi. 
And by what is Recorded inthe Life of BiſhopUlbrick, it ſhould 
ſeem as if theRight of Preſentation originally were in theDioceſanz 
for the Author there ſaicth, That it any Erected a Church, the Bi- 
ſhop conſented, S: legitimam Eccleſie dotem in manum ejus Celſitudinis 
dare non differret,cc. And after the Endowment andConſecration 
thereof, the care of the Altar was committed by him to the Prieſt, 
and the Advowſon firmly conveyed to the lawful heir, by the put- 
ting on of a Robe : Author. vite Udalrici, C.7.p.52. Edit, Augnf. 
Vindel, 1595. But the Biſhops underſtanding this as a matter more 
of Care than of Power, as appears by theſe moderate expreſſions of 
Nominare, Preſentare, or Gonmendare, they were willing the Lay- 
Patron (for his better encouragement to ſuch Pious works)ſhould 
ſhare with them in this Priviledge, which Panormitan calls Fus 
honorificum, yet ſo, as that this transference of the Biſhops unto 
Lay-Patrons,ſhould ſtill remain under ſuch a Limitation,as that it 
ſhould be neceſſary for the Patron to have recourſe to the Biſhop 
for the qualifying his Clerk for the ReCtory by Ordiration; And 
the Biſhop's prudent compliance with Lay-Patrons in this matter 
Wasnot in thoſe days without good reaſon , if we conſider what a 
paucity of publick Churches there then were, inſomuch that for 
want or inſtead thereof,they frequently then ſaid Prayers under a 
Croſs in the open Fieldas is reported of our own Anceſtors in the 
Peregrination of Wilibald;Sic mos eſt Saxonice gentis, &c, non Eccl. 


ſed 


(e) Nove!, 
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ſed Sanfte Crusis Signum, &c, dinrne Orationis ſedulitatem ſolent ha- 
bere, Hodeperic, Hicroſolym, Wilibald. Extat ad Caniſtum, Tom. 4, 
Antiq. Left, par, 2. pag. 46, Edit, Ingolſt. 1603, Yeay and where 
perhaps ſome Churches were , many of them, were no better than 
thoſe mentioned by Afer Biſhop of Shirburne in King Alured's 
daies,which were of ſo meana ſtructure, that frequently the wind 
cntering per parietum rimulas, did blow out the Candles ſet before 
the Rel:ques;which gave occaſion to that ingenious Prince to teach 
vs by his dexterity the myſtery of making Lanthorns Ex Lignss & 
Bowins Cornibus, 

(4.) In the Infancy of the Chriſtian Faith in this Iſland under 
the Saxons,{cveral particular Lords of Grand Seignories ( Regis ad 
Exemplum ) erected particular Churches , and having Endowed 
them with Lands,reſerved to themſelves and their Succeſlors for 
ever aright and power toconfer them on ſuch as were meetly qua- 
lified for the ſame; And this they did in imitation of thoſe Kings, 
who then Reigning here, erected Cathedrals, Abbies, Priories, 
<#) Co.2.par. Churches, &c. (f ). : 

Inſtit.Dud. (5.) An Advowſon,being a right of Preſentation (as aforeſaid) 
Treatiſe of reſerved by a Founder to himſelf,his Heirs and Succeſlors, is appli- 
Aduvoyſ- cable tootherEccleſialticalFoundations,as well as thoſe of Church- 
& Diſturbance - E,25 appears by the ſeveral Quare Impedits brought on ſeveral oc- 
10 « Prebeudary Caſions (2): fo that albeit it hath been ſaid, that by the Grant of 
7.8.2.Qu.Imp. a Church the Adyowſon paſled (þ), and when he gave the one, he 
21-13R.2-Bre. paye the other ; yet is the word Advow/or not improperly appli- 
4 or of D'= cableto any thing wherein a @uarg Impedit will lie. And he in 
CG whoſe Right ſuch Preſentation is reſted,is by the Provincial Con- 
aVicaraze,s, ſtitutions of this Realm termed Advocarus Eccleſie, becauſe (as the 
3-QuImp.79 4 Conſtitution hath it )rueri + defendere Eccleſiam & ejus jura teneturs 
Provoſtry,17E. ad inſtar Aduocati qut in Fudicio Cauſam alicujus defendit. Lindwood 
3-20.70 2 Chap. Dp, u6. Conſt .de Foro Comp.Cap. Circumſpette, ver, Advocatus, Which 
pel,17E.3.12. . R 
(hb) Per Pay. EVETY Patron 1s obliged to do; whence Patronus and Advocatus Ec- 
ning,7Ed.z.f, cleſie are in eflect Synonymous 3 yet in Lindwood we have the 
Qu.lmp.19.- Queſtion put , whether there be any difference inter Patronum & 
| Advocatum Eccleſie, Lind. Conſt. Pro, de homicidio, cap. Sacri 
Gloſſ.ibid, Where though the prevailing opinion be for the Nega- 
tive,yet you will alſo there find very Orthodox Authority for the 
contrary, and that Advocaius intelligitur non pro Patrono , ſed pro 
Defenſore Eccleſie : Gloſſ.ibid, as appears there by Lindwood that 
Famous Canonilt rotius Orbis Britannici, who being Doctor of 
Laws,Chaplain and Official tothe Archbiſhop of Canterbury 1N the 
time of F. 5. was by reaſonof his great Experienceand Abilities 
in National Lays as well as Provincial Conſtirutions ; ſent as his 
Embaſladour to th? Crowns of Spain and Portugal, and at his Re- 
turn 


Of Advowſons, 

turn about An. 1422.compiled what now is extant to his immortal 
Memory, and dedicated the ſame to the ſaid Archbiſhop, it was 
after about A». 1505 (being firſt reviſed by Wolfgangus Hopylins) 
printed,at Paris, at the coſt and charges of William Bretton Mer- 
chant of London, Mention hereof is here made, in regard of the 
plentiful uſe here made of this Eminent Author in thisEccleſiaſti- 
cal Abridgment,and that rather in the midlt of this Subject rouch- 
ing Advowſons,as preſuming, that for the reaſon aforeſaid a Quare 
Impedit will not lie in caſe of this digreſſion, 

C6.) The Right of Patronage is, it ſeems by the Common Law, 
arcal Right fixed or veſted in the Patron or founder in theChurch, (3) Vid 8AM 
whereinhe hath as abſolute a property and Ownerſhip asany man "ho Ail.22, 
hath to his Lands and Tenements, or any Freehold whatever(s); 118.484. 
And that the Advowſon or Patrons Right to Preſent is a Temporal Paſch. 9 Ed.z, 
and not a Spiritual Inheritance. For at the fhrſt Creation of a Man- "_ loop. 
nor,if Lands were given to erect a Church thereon, the Advowſon |= —_— 
thereof became appendaat to that Mannor, and reputed as parcel 38 afl.22. 
thereof, which being Temporal, the other became fo alſo, as an The Prior of 
Acceſſary to the Principal : for which reaſon ſuch an Adyowſon Flymton's 
paſſeth by the Grant of the Mannor cxmpertznentiis (k ). Yea, it o_ Par 
hath been adjudged, That by the Grant of a Mannor , without oſt. acc. 
making any mention ofthe Advowſon,the Adyowſon alſo palled, (42 9 E.4-35- 
becanſe it was parcel of,and appendant to the Mannor (3). And 33 5-33- 
ithath been ever held, That by the Common Law an Adyowſon gh __— 
isa Temporal Inheritance, for that it lieth in Tenure, and may be -——" 
holden either of the King, or of a Common perſon; and hath (2 Co.ibid. 
been held of the King in Capize, or in Knights Service Cm). And vidacc. 
where a _Quare Impeait hath been brought;the plaintiff hath count- .. ry _ J _ 
ed,that the Defendant held the Advowſon of him by Homage and and — 
Fealty (z). Andit bath been agreed, that an Adyowſon doth lic Caſe. 
in Tenure,and that the' Lord may diſtrazn in the Glebe-Lands for Bolſtr. r.par. 
_ Rents and. Services,the Patron's Cattel, if any be there found upon ey: 2434s 

4 


Vid. 


the Land, but not the Cattel of a Stranger (0), eolLines 
; 22Ed. 3.5, 
(1) The Abbot of webback's Caſe, (0) The Priur cf Caſtle-Arrrs Caſe verſ. - x" 


of Butleze, Hugh Abridg. verb. Advowſcn .SeRt. 3.Set.g. 


(7) Other Reaſons, it ſeems, there areat the Common Law, 
which prove, That an Advowſcn isa Temporal Inheritance ; for 
that a Writ of Right of Advowſon lieth for him, who hath an E- dy " 
ſtate in an Advowſon in Fee-ſimple,or right of an Eſtate therein par %<""1Yþ 
tohimand his heirs in Fee-ſimple. Which Writ being Qnodcla- F.N.B.cir. 
mat tenere de te (p),doth ſuppoſe a Tenure, and lieth not only for ©! de 45 
te whole Advowſon,but alſo for ſome partthereof. As allo be- pr 
caule a Precipe quod reddat lieth for it, as hath been Adjudged (4). _> " "Rx 

| As 


CT. 
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be 


C.B. Crocher 
'and Dormer's 
Ca'c. Poph. 
22 Vid.Co.s, 
par. 40.8 
2.Par.74.& 
I.par. $9.A<C» 
(s) Vid.9.H. 
6.57.C0.10+ 
rgSg I 
Cty of 
Oxford's 
Caſe, 
(t) Parſons 
Law,39,40. 
vid.the Autho- 
rities there 
wvouched. 
(1) Co. Inſt. 
I, par. 
(x) 13 Eliz, 
Dyer 299.10 
Eviltigh's 
Caſc, 


(y) 33 H.8. 
Dyer 48. 
vouched per 
Hughs in his 
Abridg. verb. 
Advowſon. 
SeR.4.ubi,79 
what things 
Advowſons 
may be Appen» 
aant,ang to 


—_ 


As alſo that 2 CommonRecovery may be ſuffered of an Advowſon, 
as hath been likewiſe Adjudged (7). Asalſo becauſe an Advowſon 
az other Temporal Inheritances,may be forfeited by Attainder of 
Treaſon or Felony ,or loſt by Uſurpation,ſix months Plenarty,Re- 
cuſancy, Outlawry, Negligence or Lacks of Preſentment,Tranlla- 
tion,or Ceſlcr,and given away in Mortmain (s), As alfo for that 
theWife ſhall be endowed thereof,and have the thirdPreſentment, 
and the Husband ſhall be Tenant thereof by the Courteſie,alſo it is 
ſucceſſively devitable among Coparceners,that the Priority of Pre- 
ſentment {hall be in the cldeſt Silter;likewiſe it may pals by way of 
Exchange for other Temporal Inheritance; and albeit during the 
vacancy of the Church it be not in it ſelf valuable, yet otherwiſe it 
isas toan Incumbent ;, and by Grant of all Lands and Tenements 
an Advowſon doth paſs,if not by Livery, yet by Deed is tran{- 
ferable as other Temporal Inheritances(*),and pals with the Man- 
nors whereunto they are appendent by Preſcription, unleſs there 
were before a ſeverance by Grant, Deed, Partition, or other Legal 
Act (#); which Preſcription is ſo requiſite to Appendancyzas with- 
out which it cannot wcll be at all (x). 

(8.) An Advowſon in Groſs is underſtood as under a more 
beneficial qualification than that which is Appendant; and that 
which is Appendant may by ſeverance become an Adyowſon in 
Groſs: and theretorc in the Caſe, where a man being ſeized of a - 
Maunor whereto an Adyowſon was Appendant , and by Deed 
granting one Acre belonging to that Mannor un2 cum Advocations,; 
Eccleſie,did further by the ſame Deed give and grant the ſaid Ad- 
vowlon; the Queſtion was, whether the Advowſon did pals as 
Appendant to the Acre, or as an Advowſon in Groſs? Andthe | 
better Opinion was, That by that Grant theAdvowſon was ſevered 
from the Mannor, and was become in Groſs ; for that the Deed 
ſhall be taken-moſt benzſicial for the Grantee to have the Advow- 
ſon in Groſs,and not as Appendant;to the Acre. But in that caſeit 
was Agreed, If the whole Mannor had been granted, then the Ad- 
vowſon had paſlled as Appendant , and not in Groſs(y). Yet an 
Advowſon Appendant to a Mannor, deſcending todivers Copar- 
ceners,making Partition of ſuch Mannor without mentioning the 
Advowſon,remains Appendant,notwithſtanding ſuchDiviſion and 
Severance from the Mannor (z): Yea,althouzh the Mannor of D. 
to which an Advowſon is Appendant;be granted, and by the ſame 
Deed the Advowſonalſo of the Church of D. Sogas it isnamed no 


.otherwiſe than in Groſs, yet it ſhall thereby paſs only as Appen- 
what notz and dant (4a). _ 

how in ſeveral ſelef# Caſts, vid. Hughts, ubi ſupr. (3) Co. 8. par. 8. #4iat #ejld's Caſe. (4) By 
the Opinion of Finchden, 7» 43 Ed. 3. Hughes, ibid, 


(9.) If 


0f Adonis, nix 


a. 


(9. if —_— _ — for life of a Mannor , to which 
an Advowſon is Appendant, without making any mention 

Atrowſon,the Advowſon remains the King win Groſs; — = 

granted by the Juſtices: nd it was ſaid by them, That in ſuch caſe 

by Grant of the Reverfion, Habenduwm the Reverſion with the Ad- 
vowſon,theAdvowſon paſſeth not to the Patentec,for that the Ad- 

rowfon was ſevered,and became in Groſs asto the Fee (b). And (4) Co.11 
in another Caſe,where it was found beforeCommiſlſioners, That A. Par 47 Li . 
was ſeized of a Mannor, to which an Advowſon was appendant Jon6's Cale. 
arid that he was a Recufantconvict 3; whereupon two Parts of the 

Manor were ſeized into the Kings hand, who leaſed the Mannor 

with Appurtenances,and all profits and commodities,and Heredi- 

tatnents to the ſame betonging, unto 7. S. for 21 years, if A & 

and afterwardsthe Chutch became void. In this cafe it was held, 

That albeit there was no mention in the fejzure of the Advowſon, 

yerthe Preſentiment belonged to the King,and that the King aloce (© Mich-14: 
fhould Preſent. Secondly,That there were no wordsin the Kings 3 Tie” 
Grantto 7.5. to carry away the Adyowſon fromthe King, and Chancellor 
that notwithſtanding thatGrant,the Adyowfon remained (tj11 Ap- of Cambridge 


pendant tothe Mannor (c). and #algrovt's 
(10.) By words implying meerly matter of profit or things _ 727 


gainful, as Cn ' emmibus commoditartibus , Emoluntntis , proficui ; 
advantagiss, and the like,an Advowſon will not paſs, as 94 i hg 
contrary to the trature of an Advowfon regularly ; and therefore 1977-70.Lon- 
the Advowſon of a:'Vicarage appendant to a Prebend, paſſed not — "> may 
by aLeaſe with ſuch words of ſeveral parts of the Prebend to which Charter 
ſuch Advowſon was Appendant (4). Nor will an Advowſon ap- $e 26 Sotth 
purtenant to a Mannor,paſs by the Grant ofan Acre of Land par- »*/'s Cafe, 
celofthat Mannor cam percinentiis; otherwiſe, if the Grant be of en. Rep. 
the Mannor it ſelf cw pertinemiis(e), Yet ina Caſe where the (7 ne 
King being ſcized ofa Mannor to which an Advowſon was appen- - rnd Boe 
datit, granted the Mannor to F.S. fot life, and then granted the Caſe. 
Mantor to F.D.after the death of F.S. Habendur cum Advocatione Bolſtr, r.par. 
atidthen by Patliamentthe King reciting both the Grants, con- —_ 
firmed them by Parliament : yet it wasadjudged in that caſe, That SNLh er 
the Advowſon did not paſs ( f), Nor will an Advowſori ( ifonce in Col! and 
Appendant) paſs without ſpecial words of Grant thereof, which *b< Biſhop of 
imaynot be ſtrained in the conſtru&tion thereof to an unuſual or ©9442") and 
utireaſonable ſenſe , for which reaſon an Appropriation will not _—_ 
pa by the nameofan Advowſon; but (as aforclaid) an Adyoy- no JacCB. 
ſoit a Vicatage may be Appendant toa Prebend all which hath Ror-2 542. 
deed reſolved in the fore-Ccited Caſe (g). And if Tendntin Tail Hob-Rep- 
wb, Marnnor to which an Advowſon is appendafit, the Church (£/ _ 16. 
g full, and he grants proximurs Advocatioiitm, and then dies z pr 


Q q by 


——_— 
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Ch) Trin.s. 


Jac. B.R. 
Bolftr. 1. 


Pare35s 


Art's Rep. 


(i*Co. || » Par, 
inſtir. 353+ 


(& ) Nich.18. 
Eliz.C.B, 


Church at onetime and by one Deed; The 


by his death the Grant becomes meerly void;as was alſo Relolyed | 


in Walter and Bould”s Caſe (Ch). 

In a Quare Impedit, The Caſe was between the Chancellor and 
Scholars of Oxford,and the Biſhop of Norwich, and others. The 
Plaintiff Counted upon the Statute of 3 Jac. That F,S. being 
Owncr of an Advowſon, 2 Jac. was a Recuſant convict,and that 
afterwards the Church became void , and ſo they by the Statute 
ought to Preſent, One of the Defendants pleaded, That the Ad- 
vowſon was appendanttoa Mannor, and that two parts of the 
Mannor were ſeized into the Kings hands by Procels out of the 
Exchequer y and that the King by his Letters Patents granted the 
Two parts to the Defendant with the Appurtenances,and granted 
alſo all Hereditaments(but Advowſons were not mentioned in the 
Letters Patents )and ſo faid,the Preſentation did belong to the De- 
fendant : it was Reſolved, That the Advowlſon did not paſs by the 
word [ Appurtenances] without mention of Adyvowſon or words 
Aadeo plena & integra, & in tam amplo modo & forma, as the Recuſant 
had the Mannor, 

(11.) Incaſe a Patron be Outlawed, and the Church becoming 
void a Stranger doth uſurp, & preſents his Clerk tothe Avoidance, 
and Six months paſs,and afterwards the King,being intitled to the 
Avoidance by reaſon of the Outlawry,bring a Q». Impedit againſt 
the Incumbent as being in wrongfully, and remove him: By this 
means the Advowſon 15 recontinued again to the Rightful Patron, 
whereof he was ouſted by the Uſurpation, who upon thereverſal 
of wy” "8 Wh ſhall Preſent,in caſe the Church becomes void + 

ain (4). 

n (12.) A man hath Three Avoidances granted him of one 
urch becomes void; 
the Grantor by Uſurpation preſents hisClerk,who is Admitted,[n- 
ſtituted, and InduCted,afterwards the Church becomes yoid again. 
In that caſe the Grantee ſhall preſent to the Second Avoidance,for 
that the former Preſentation made by the Grantor uſurping, did 
not put the Grantee out of all the Avoidance ; and Adjudged ac- 
cordingly (k.). 

(13.) 4. ſeized of a Mannor with an Advowſon appendant 
preſented B.who was Admitted, Inſtituted, and Indutted; after- 
wards A.ſells the Mannor to which the Advowſon was appendant, 
unto 7.5. The Church becomes void by the death of B.. where- 
upon the Queen 1 5 Feb, 1588.Preſents F. D.' by theſe words, viz. 
Per mortem naturalem Incumbentis ibid. vacant. who thereupon 
20th of the ſaid Feb. was Admitted, Inſtituted, and Induted by 
Letters of Inſtitution, Per Dominam Reginam veram & indubit- 
ram Patronam, The aid 7, D, dies ; The King preſents R.in wt 
wor 
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words,uviZ. - Ad noſtram Preſentationem ſive ex pleno jure, ſive per 
Lapſum Temporis, ſrve alio quocunque modo ſpeftant, The only Que- 
{tion was, Whether,notwithſtanding all this matter,the Advow- 
{on did remain Appendant ornot? And it was Adjudged by the 
Court, That the Advowſon remained Appendant,notwithſtanding 
the Queens Preſcntation of F. D. For it appeared, there was no 
colour-of Title to the Queen to preſent ; no Lapſc;for the Preſen- 
tation,Inſtitution, &c.wereall in the ſame month, wherein the A- 
yoidance was: And it was no Uſurpation by the Queen,becauſe the 
Preſentation ſuppoſed a Right where none was, and ſo was void; 
for the Queen meant to do no wrong : And upon the ſame reaſon 
the Preſentation of R. afterwards by the King was void. And it 
was then further hotden by the Court, That the Preſentation of 
7.D. being void,it was but a Collation of the Biſhop,which makes 
nodiſappendancy,nor ſo much as a plenarty againſt the Rightful 
Patron » but that he may bring his Quare Impedit when he will; 
7 if the Biſhop receive his Clerk, the otheris out ip/ſo fatto (1 Kil. 19% 

$ ac.C.B.rort. 
* (14.) Although an Advowſon be a kind of Reverſion of a right 1840. Gawd 
ofPreſentation to aLiving or Benefice calledSpiritual,yet it is now —_— 6 Loa 
inthe nature of other Temporal Inheritances; and therefore he cn 
that hath this Right in him, may either deviſe it by Will, or grant and Rone's 
itby Deed, in Fee, or for life, or for years, as other things (-). Caſe. Hob. 
And in regard an Advowſon or 7«s Patronar.refers to and reſpects 32! High's 
not'the Oblations and Tithes belonging to the Church, but rather SU = 
the Building thereof, with the Ground whereon it is built, and the g.5e8 uit. 
Endowment thereof; if therefore any debate or controverſie ſhould (m}Co 5.55. 
happen to ariſe touching any of theſe laſt mentioned, it might pre» 15 H-7-8: 
judicethe Patron as to his Right to the Advowſon; bur it the 
controverlie be only touching the other, viz. the Oblations or 
Tithes, whether Great or Small, the Js Patronatus will remain 
good and entire to the Patron notwithſtanding ſuch Controverſie, 
provided the Suite doth not extend Gr be for a fourth part of the 
whole belonging tothe Church, Lindw. de Foro Comp, cap. Circum- 
ſpette, verb, Irem ſi Reftor, & gl. ibid, verb. quarta pars. And he to 
whom the Right of Advowſon ofany Church appertains,is termed 
Avowe for diſtinctions ſake, to diſcriminate him from thoſe who 
ſometime Preſent in the Name of another,as a Guardian that pre- 
ſents in the Name of his Minor; as alſo to difference him from 
ſuchas have only for term of their Lives, or of years or by Iatru- 
ſion or Diſſeiſin, the Lands to which an Advowſon appertains;the : 
Avonz,properly and ſtrictly taken,being only he who may Preſent © 0 7 gry, 
it his own right and in his own Name (#). det 


Q q2 


(15.) It 
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of Advopſors. = 


{o) DiA.Caſe 
London vert. 
the Collegiate 
Church of St. 
Mary South» 
well. 

' (7) 44 Ed.3. 
33-cited in 
di&t.Caſ. 

(4) 39 B.6. 
cited in dit. 
Caſe. 

(r) Mich. 14. 
Jac.C.B.Rot. 
' 647.Chance]- 

lor, &c, of 
Cambridet 
verl.walgraute 
Hob.Rep. 

(«) Caſe ihid. 
( 3 Ibid. 


(4) Dom.Rex 
ver(. Biſhop 
of Rocheſter, 
and Jackſon 
his Clerk. 
Hob. Rep. 


(x) Mich.31, 
& 32 Eliz.C, 
P*Rot. 4524 
Exc Alhegel! 
ver. Dennis. 
Leon Ryqp. 
() Term, 
Lay verb. 


Raars Impedit, 


| — 


(15.) It hath been Adjudg'd . That an. Advowſen\belonging ta, 
2a Prekend will not peſs.by a Leaſe thereof, albeitit bath.unigth 
words, viz,, Commodities, Emoluments, Profits. and Advantages; 
becauſe all theſe four words being of ope ſenle and nature, umply 
thi inful , ery is contrary IEenre, of an a" | 
regularly, asaforeſaid. ; yet aAdvowiog may elded in, v 
upon a Voucher, and may. be Aſſets in the PR RATS: 
(9); andin the foreſaid Caſe of Lopapn verſ.Cte. it. is faid, Thazag 
Appropriation, nor the Advowlſon of-it, willnot paſs by the-name. 
of an Advowſon , yet an Adyowſon will, be contained under the. - 
name of a Tenement (p). And, where the King granted that 
Monks ſhould have all their Poſſeſlions of the Abbey, w the Vacs. 
tion for their ſuſtentation ; Ruled, that they ould not-havethe 
Adyowſons, becauſe no ſuſtentatiqn axoſe from them (49);ngr wit 
an Adyowſon, though it be appendant, pals in.the- Kings, Grant, 
without ſpecial words(r) , yetinthe Caſcota Recuſant copvitt, 
to whoſe Landsan Advowſon.is appendant , the-ſgizure of Two 
parts of his Land for the King is a Seizure by conſequence of twg 
partsof the Advowſon,, without, mention-of it, (s,).; and if the 
King have but Two parts of an Adyowſon ,. yet he ſhall Preſey 
alone, for no Subject can be Tenant in Common with the King; 
who(thqugh he be no party to a Quare. Impedi). yet, ifi his T ute 
appear clcar for him againſt both parties, ſhall have a Writ 
ded for him to the Biſhop (e), Orif the King joyu Iiſug. CO 
Impedit , which.s not, found fully for him, yet if Title do any 
way appcar , the Court nmſt award a Writ to the-Biſhop for 


him (#}. 

(16.) 4. brought Quare __ againſt D.The Phaintiff count- 
ed that the Defendant had diſturbed him to Preſent ad#icariamds 
D. and ſhewed, That the Queen was ſcizedof- the Rectory of D, 
and of the Advowſon of the Vicarage @f, D. and by her Letters 
Patents gave unto the Plaintiff Reftoriam. prediftans.cum pertiuentiity. 
& team Vicariam Eccleſia preditt, And:-it was holden bythe whole: 
Court, Thatthe Advowſon of the. Vicarage by, theſe wardsdoth. 
not paſs; nor ſointhe Caſe of a Common perſon, mach leſs inthe 
Gaſe of the King : But if the Queen had granted, Beeleſramſuamol, 
D. then,by Walnſley Jultice,. the Advowſangk the Vicarage: had. 
paliled (x). 

(17.) Although he,who after the death ofa Parſon Incumbent 
hath Right of Preſentation.in him , dothnot-upona, Diſturbance 
bring a Quere. Impedis not Darrein Preſentment, but ſufferath: 2. 
Stranger to uſurp upon him 3, yet he-may havea Writ.of Rightol. 
Advowſon ; but this Writ, leth not for.him, upleſs he clyim ta: 
have.the Advowlon to him and his Heirs in Fee-ſimple (y) Lu 

VOW- 


Adyowſon, is valuable , though. the Preſentment be) not, («). Cx) Trin.31, 
(18,) The Queen ſized of ay. Advowlqn being void; the Apr Ez: C- B. 

ceſtos of P. Preſented,and fo gained it by L rigg,aud then the ooh. 

Church being void he Preſented,again, his Clerk digs, and,then the cf Lifud” 

n grants the Adyowſoa to T.the- Plaintiff, who bringsa, Quare Leon.Rep, 

Impedit inthe Queens, Name », ſuppoſing that: this Uſurpation did , 

not. put the- Queen. out, of Polleſſion: It- was. argued; Than the 

Grant, could not paſs. without ſpecial words,þecauſe it is in.the na» 

ture of 2 Choſe in Aftion: And Dyer, Mead, and Windbam held, 

That this Uſurpation.did gain polleſſion out. of the Queen,and that 

ſhe ſhould be put, to hex Writ of Right of Advowlſon ; but the 

Opinion of. 4uderfor. Chief Juſtice wag cleaxly, That. the Queen 

was notout,of Raſſeſſion z, for he ſaid, That it wasa Rule-ingus 

Books, that, of a thing which is of Inheritance, the- act of, a Camy 

mon perſon will not put the Queen out, of. poſſeſſion. : but if ſhe 

had only a.Chattel,as the next Adyowſangthen perhapsit. isother- 

wiſe. But Mead and Windban very, carneftly, held the contrasy, 

relying oi-the Book of. 18.E. 3. 15.where Shand ſaid, Thatifthe 

King had.an Advowſon in hisown Right,aud.a, Stranger ,whohad 

0 Right, bappen to Preſent, it puts the: King out of; Pollefhon. 

Apd the King (hall be putto his Writ of Rightzasothers ſhall (4). 7, via, 29% 

The Defendant alledged Two Preſentations in his. Anceſtor after. E.3.13.h. 

the Title of the King, and demanded-Judgmeat if the King ſhould; 18 E.3.16.. 

hayea Writ-of Pollelſlion, and the Plea, was admitted go-be good, 

But, after Paſch, 2.5 Ez, Judgment was given forthe Queen, for. 

that ſhe might very well maintain a Quare Impedir , and the two 

Preſentments did not put her out of poſleſſion (+); (b) Paſch.285 
(19.) In a Quare Impedit by G. againitthe Biſhop of £L. and, D, ElizC.B, 

Incumbent : The Caſe was, That a Mannor with the Advowſon mn vert. 

Appendant, was.1n'the hangls. of the King, and the-Church became om Rep. 

void,and the Kang grantsthe Mannor with-the Advowſon : if the: 

Grantee ſbal} have the Preſentation,or the King, wasthe queſtion, 

Allthe Juſtices held clearly, That the Ayoidance would not paſs, 

becauſe it wasa Chattel veſted. And 'Periam{aid, that incale of ar 

Comman pezſon without queſtion an Adyowſen appendant'would' ) Wets 29... 

not pals by.ſuch\Grant;for-if the Father dje,it ſbalLgoe to his Exe & 3o.Eliz, 

cator: but if it:bean Advawſon in Groſs,in caſe ofa Common per: . *-7h9. Gorge 

ſon there is ſame doubt : But in the Principal Cafe all tho-fudges ponaerons & 

held «fipray and ſaid, Thatſo-itwasin-g 5.3: 26. Quare: Iopedis 1 eu Incuets 

31, andin-Dyrr.in the Caſe of the: Church af; Weſtminſter : : But bent.Owew.. 


(290.).Of- 


— . ©. hs 


Dir6 4 & aOfic Advoyfons. 
1 2 \26/Y* Of Alvowſons'there arethree Original Writs, whereof 
' one 184 Wfitof Right, the other two of Polleſſion, viz. Darren 
Preſentment;and Quare Impedit, And where an Advowſon deſcend- 
eth unto Parceners, 'thongzh one preſent twice, and uſurpeth upon 
= his Co-heir ; yet he that was negligent ſhall not be clearly barr'q; 
(4) St.13-E.1. but anothertime ſhallhave his turn to prefent when'it falleth(4). 
cap-5  AndbytheStatuteof3 Zac. 5; every Recuſant Convitt is utterly 
canopy diſabled to'Preſent toanyFccleſiaſticcILiving,or to collate or No- 
= g —_— minate to any Donative whatſoever, the Advowſon ofevery ſuch 
2&3Ed.s, Recufant being left to the diſpoſition of the Univerſities of 0x. 
13- ford and Cambridge (e), Alſo by the Statute of 13 E, 1,5, it ig 
C) St.3,Jac Uiredted,; what Action ſhall be maintained by him in the Reverſion 
— who is diſturbed to preſent-after the Expiration of a particular F- 
ſtate ; where there isalſo provided a Remedy for him in the Re- 
verſion or Remainder, or others that have right,where there is4n 
Uſurpation of an Advowſon during any particularEſtate : And 
that Judgments given in the Kings Courts touching Adyowſons 
(f)St-13 Et. ſhall not be avoided by Surmizes,but by lawful means (f). -Like- 
—_ wiſeitisStatute-Law to hold, That Advowſons ſhall not paſs from 
the King but by Special words ; for when the King doth give or 
-grant Land or a Mannor with the Appurtenances, unleſs he make 
expreſs mention in his Deed of Adyowſons of Churches , when 
they fall,belonging toſuch Mannor or Land, they are reſerved to 
him, notwithſtanding the word - [ Appurtenances,] albeit among 
Common perſons it hath been otherwife obſerved (g.); nor is it 
lawfull to purchaſe an-Advowſon, during the dependancy ofa 

(4)St.n Ed Suit at Law concerning the fame). 


2. 15. & Co, lib. 10. fo. 63, & Dyer, fo. 350. (+) St. 13 Ed. 1.c. 49. 


— ———— — ———— 


(21.) If a Feme Covert be ſeized ofan Advowſon, and the 

Church becomes void, and the Wife dieth;the Husband ſhall Pre- 

C) Dyer 26. ſent(s,), Where Parſon and Vicar be Endowed in one Church 

day 5-4 jou and the Vicarage becomes void, the queſtion is, To whom the Ad- 

129. ©  vowſonofthe Vicaragedoth belong,and who in that caſe ſhall be 

14 H.4.12, faidtobethe Patron of the Vicarage? Whether the Patron of the 

Parſonage,or the Parſon ? It ſeems the Books at Common Law, 

the Judges and the Court, were divided in Opinion'tonching this 

BO point (k,); ſome of the Judges wereof Opinion, That the Ad- 

07 735" yowſon of the Vicarage appertainsto the Parſon ; Others, that it 

cap. 23. " belongs to the Patron: Such as inclined, that itisin the Patron 

(UMich.16.E. (7), gave for reaſon, That the Ordinary cannot make-a Vicar 

3-Fitz.Q. Imp. without the aſſent of the Patron, 5 E.2. Quare Impedit 165.puts 

—_—— the Caſe, That although the Vicarage be Endowed with the allent 

_ -* of the Patronand Ordinary, yet the Advowſon of the m_ 
0! 


0f  Adeiudforn. 


TP 


ONE > —_ - 


doth remain inthe Parſon , becauſe the fame is-fiarcel of the 'Ad- 
vowſon of the Parſonage (m). And 16 E. 3; Grants.-;56; it was (m) Parſons 
2 queſtion , Whether by the Grant of the Advowſun - of the Law.c.23. 
Church, the Advowſon of the Vicarage did- paſs ? -and there 
it was ſaid by Srene, That it doth paſs. as Incidentto the Par- 


# 


ſonage (1). And in regard the Vicar: is:as- the Parſons: Subſti» (x) Ibid.r78: 
tute, and his Endowment originally- only as a Maintenance for 3:6rants,55. 
him in officiating the Cure for the caſe of the Parſon , whoſe 13 R-2- 7«- 
Concern itis to ſee that he be a fit and able perſon, ſufficient 744% 19+ 


16 E. 3. Mans 


for the Cure , it ſhould thence ſeem rational that the Parſon Defaults, 155. 


ſhould be his Patron , to Preſent ſuchan oneto the Vicarage as 

ſhall be ſufficient for. the Cure,;,. for which reafon the” Patro- 

nage of the Vicarage ſhould. ſeem, rather | to belong unto the 

Parſon, than to the Firſt Patron of the Parſonage Appropri- 
(22.) An Advyowlon cannot, it eems, at the Common: Law be 

called a Demeſne, for that it is not, ſuch -a-thing'as a man hath 

3 Manual occupation or pollc{ſion of , as he hath of: Lands, 'Te- 

nements ,. and Rents whereof! he may ſay in his.Pleading, That 

he was ſeized thereof in his Demetn as of Fee , which he can- 

not ſay that hath only: the Advowſon of a Church , becauſe it 

lies not, as the other, ia Manual occupation : - and therefore in the 

' caſe of Adyowſon of a Church , he may only ſay that he'was 

ſeized as of Fee , and not in his Demgſn- as of Fee (0); whether /«) Lite. Te- 

itbe an Advowſon in Groſs or Appendant,' which Appendancy nuares, l. 1. 

is held to be for the molt part by Preſcription, and muſt relate ©-v<r.fiu- 

to ſuch things as are in their own nature of a perpetual conti- 

nuance ; for which reaſon it 1s, 'T hat Advowſons cannot be faid 

to be Appendant toRents,ſervices,and-thelike;becauſe ſuch things 

are extinguiſhable{p). And alt ough an Advowſon be. not /pro- 

perly ſaid to te a Demeſiy. yet it may be Appendant to a De- (2) row. mat 

meſn,asof Lands or things Corporealand Perpetual , - and there- _ y 

fore ( as ſuppoſed )) not toa Houſe of habitation,meerly quatenus 

ſuch, yet to the Soyl, whereon the Houſe is exeſted ; whereby 

the Law .( which hath- the cleareſt proſpect of Caſualtics at -a 

diſtance ) hath provided, that the Advowſon ſhall ſtand, though 

the Houſe fall (4); but an Advowſon Difappendant and in (q\1oH.7.13- 

Groſs, whicha man hath alone, and not by reaſon of any other b-. by Keeble. 

thing , but ſevercd from the Lands to which it was Appen- Park. Law. 

dant;ſuch an Adyowſon is exempt from divers prejudicial. Inci- 7 wo 

dents which the other , viz. the. Appendant , cannot well a- og . 

void, And where a Subject or 'Common perſon hath an Ad- 

yowſon Appendant toa Maanor , and there be an Uſurpation 


upon 


| Ta 


apon him, by a Prefentation madeÞy a Stranger,whofe Cterk is in 
for Six months; though this makesthe Advorvſon of fach Com- 
mon perſon Diſappendant to his Mannor ; yet it is otherwiſe in 
caſe ofthe King, who may grant the Advowſon notwithſtanding 
&) Mich. 13. foch Ufurpatien; for a man cannot pt the King out of poſſeſſion 
14 Eliz. either by Preſentation-or Ufurpation, as hath been Adjudged (+), 
pendloes, 6d. Nordoth the King's Preſentation by Lapſe ſever the Advowſon 
4 a oo from the Mannor,or cguſe it to become diſappendant;,as inGawdy's 
Ren vis. Caſcagainſt the Archbilhopof Cenrerbwy and Others, was like- 
16 E.zE. 2%. wiſe Adjudged ; in which Cafe it was alſo ſaid by Hobard Chief 
Impedit,67, Juſtice, That neither doth a wrongful Collation of the Biſhops 

make any Difappendancy,nor any bradingPtenarty againſt the ttue 
\- Hill.17- Patron; butthat he may not only brmg his On4re Tmpedir when he 
Ny _ ptcaſe, but alſo Preſent upon him ſeven years after(s). Alſo; 
_ Far vg whereas It was ſaid before, That an Advowſon cannot be Appen- 
of Cant. &+ dant to the things Extinguiſhable,as toRents,Services,and the like, 
alios.HobeÞ fo it ſeems at the Common Law an Advowfon in Poſſeſſion cannot 
Rep. be Appendant toa Reverfion ws 72 ſ>- 6 an Eſtate for life ; 

for the Caſe was, The King ſeized of a Mannor with an Advow- 

ſon Appendant, granted the Mannor to 7.S. for life, and then 

granted the Mannor to F. D. after the death of F.S. Habendun 

una cum Advocatione; and then by Parliament the King reciting 

both the Gramts,confirmed them by Parliament, yet the Adyow- 

ſon paſſed not (z). Finally , whereas alſo it hath been Adjudged 

(as aforeſaid) that rhe King cannot be punt ont of Poſleſſion either 
(t) Caſe of by Preſentation or Uſurpation, this ſeems to refer only as to the 
the Abbeſs Kings Advowſon,and not as to his preſent Preſentation ; for the 
pov: ry Opinion of Sir H. Hobart Chief Juſtice is, That although the King 
Colt and G!o- may be difpoſleſſed of his preſent Preſentation', he cannot be ſoot 
ver, verſ.Bi- his Advowſon,and therefore he may ſtill grant it , notwithſtand- 
fhop of Coven- ing the Uſurpation, as was Judged ift a Writ of Error, upon a 
try and Lickf. Td gment given to the contrary , between the King and Campion 


mg ""* forthe Vicarage of Newton Valence (u), 


Hob,Rep. 
(u) Paſth, 14 Jac. rot. 1030, Lord Stanhope ver[. the Riſhop of Zircon, and others. Hob. Rep. 


(23.) ADonative in the Kings Gift may be with Cure of Souls, 

Mich asthe Churchof the Tower of London is a Donative in the Kings 

(nw +* Gift with Cure ; asin the Caſe of Fletcher and Mackaller, where 

ter Fletcher Information was brought upon the Stat. 31 Eliz, of Simony for 

and Machaller, procuring him to/be promoted to the Church of the Tower for 
money ; and per Ceriam, it well lies (x), 


(24.) The 


«Xt 


— 


Of Adwowſons, T7 —_ 


(24.) The Queen hath the Advowſon of the Vicarage of FH. 
and grants the Vicarage to F.S. It wasthe Opinion of all the Ju- 
ſtices,that the Advowlſon paſlſeth not ; for that the Vicarage is ano- 
ther thing than the Adveuſon of the Vicarage (y). The Queen (y) Cro.par.x, 
ſeized of a Mannor,to-which anAdvowſon was appendant,granted | 
the Mannor cx-n Advecatione Eccleſie, the Church being then void - 

It was Adjudged the Avoidance did not paſs,but the Queen ſhould (x) Rill.29 
Preſent pro hac vice(z%)., And in the Queen and Huſſie's Caſe it Eliz.Sir The, 
was Reſolved, That a double Preſentation would not put the Queen Gorges Caſe, 
out of poſleſſion , if ſhe hath Right (a). And in Stephens and Mores Rep. 
Clarks Caſe it was Reſolved, That the Grant of the next Avoid- wo _ 
ance to one during the Avoidance, is void in Law (6b), (b) More. is. 


— 


CHAP. XX. 
Of Appropriations. 


t, The great Antiquity of Appropriations ; a conjefture of their 
Original ;, whether Charles Martell was rhe occaſion thereof? 
they were prohibired in England Anciently by the Pope ; 
whether thty can be otherwiſe than by the King , or ſyme Au 
thority derived from him ? 

2, How the end and uſe of Appropriations is changed at this day 

. from what it was in the Original Inſtitution thereof, 

3. Appropriators why called Proprietarii z The care of R. 2, in 
making Proviſion for the Vicar in caſe of Appropriations ; Re- 
quiſites of Law to make an Appropriation, 

4. A further diſcovery of the Original , uſe and ends of Appri- 
priations, and under what qualifications, 

5. Whether Appropriations were Anciently grantable to Nunne- 
ries ? 

6. Appropriations not now to be queſtioned , as to their Ori- 

inal, 


7. A Vicarage endowed may be Appropriated, but not a Par- 


on. 

8. Three conſiderable Points of Law reſolved by the Juſtices touch 
ing Appropriations , 

9. Whether an Advowſon may be Appropriated without a Suc- 
ceſſion * Appropriations uſually were to Corporations or Per- 
ſons Spirit, 

10, How a Church Appropriate may be diſappropriated. 

11, In Appropriations the Patron and his Succeſſors are perpetual 
Parſons, : | 

12, Whether an Appropriation of a Parſonage without endowment of 
the Vicaragebegood ? Alſo, whether an Appropriation may be 
made without the Kings Licenſe ? 


Popes were the firſt Authors of Appropriations ? the pra- 

.&. ctice whereof by each of them is of great Antiquity 3 
buggvhether in imitation of Charles MartelPs Sacrilegious Preſident 
( the firſt by whom Tithes were ever violated in the Chriſtian 
Werld)is buta Suppoſition rather than any aſſertion among Hiſto- 
Lans. 


"T' is aqueſtion at thisday undecided, whether Princesor 


Of Appropriations, 


rians. It was long ſince Traditionally Recorded in Hiſtory, that 
about the year 650. when the ſaid Charles Martell, Father of Pipin, 
after King of France, in defence of his Country againſt the Hunnes, 
Gothes, and YVardals, had (lain no lefs than 34500. of thoſe Infidel 
$4razens in one Pattel, he did not reſtore to ſuch of the Clergy of 
France their Tithes , as from whom under a faire pretence of ſup- 
porting the charges of the War thereby, he had (upon a Promiſe 
of Reltitution thereof ſo ſoon as the War ſhould ceale) obtained 
the fame ; but inſtead thereof gratified ſuch ofthe Nobility, as 
had aſſiſted him in the War,by the grant thereof tothem and their 
Heirs for ever. But whether this Sacriledge ( if it be true ) had 
ſuch a malign influence upon ſucceeding Princes in After-ages, and 
otherKingdoms,and alſo upon thePopes,as ſomeHiſtoriographers 
domore than conjecture, 1s not ſo evident as that which is report- 
ed by Ingulphus Abbot of Crowland, touching Eight Churches to 
have been Appropriated to that Abbey by ſeveral Saxon Kings 3 
and though by their Charters , yet whether by ſuch excluſively 
toall Eccleſiaſtical Authority, is not ſo certainzas that Wiliam the 
Conqueror,without asking leave of the Popes Appropriated three 
Pariſh-Churches to the Abbey of Batrazle, which he built in me- 
mory of his Conqueſt ; and his youngeſt Son Z. 1. nigh twenty in 
one day to the Cathedral of Sarwn by his Letters Patents, together 
with the Tithes of thoſe Pariſhes which his elder Brother W:ikam, 
Sirnamed RYyfus, had depopulated and diſeccleſiated in New-Forreſt 
in Hantſhire, Notwithſtanding which,the Pope(who underſtood 
hisSupremacy in matters Eccleſiaſtical better than to part with it 
upon any Preſidents of Temporal Uſurpations) doth frequently in 
his Decretals,without any contradiction,rather aſſume =_ arro- 
gate this Right unto himſelf, asa Prerogative of the Apoſtolick 
See, and, granted to ſeveral Religious Orders this Priviledge of 
taking Eccleſiaſtical Benefices at Lay-mens hands by the mediation 
ofthe Dioceſan, who at a moderate and indifferent rate ( as one 
Moity ofthe Annual profits of the Benefice )) was to be a Medium 
or Expedient between the Religious Houle and the Incumbent ; 
but in proceſs of time,partly by the remiſneſs of the Biſhops in thar 
point,and partly by the Covetoulneſs of the Monks and Friers in 
thoſe days,the Incumbents proportion became at laſt ſo inconſide- 
rable;that Pope Vrbaz the Fifth by his Legat Othobon, about the 
year 1260, was forced to inhibit all the Biſhops here in England 
from Appropriating any more Churches to anyMonaſtery or other 
Religious Houſes,fave only in fuch caſes where Charity might pre- 
vail inderogation of Law 3 andunder this Prow/o alſo, That the 
Bilbops ſhould aſliga a: competent proportion of the Parochial 
Fruits forthe Maintenauce of the Ipconthents according to he 
r 2 annu 
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annval value thereof,in caſe the new Apropriators did it not within 
Six months next after ſuch Appropriation z but this Conſtitution 
not taking the effect expected, a convenient Maintenance for the 
Vicar was otherwiſe provided for by Two Statutes, the one made 
by R, 2. the other by his Succeſlor 7.4.50 that upon the whole it 
may be rationally inſerr'd, that theie Appropriations originally 
came, partly by the Act of Eccleſtaſticks, and partly by the Laity, 
But what way ſoever they came, this is and hath been held for Law 
within this Realm, That albeit the Pope takes upon him to he 
Supream Ordinary,yet no Appropriations made by him , or by 
any Authority derived from him,were ever allowed or approved of 
by the Laws of this Realm; it being held,T hat no Appropriations 
within this Realm can be made bur by the King, or by Authority 
derived from him, and by his Licenſe, and that all other Appro- 
priations arevoidin Law. An Appropriation may be by the King 
Sole where he is Patron, but it may not be by the Patron Sole : 
Grendon's Caſe in Plowden. & 17 E.3.39. An Appropriation cannot 
be without the King's Licenſe. Ward's Caſe, Poph.Rep. Nor will 
the Objection hold againſt the King, to ſay, no man can make 
an Appropriation of any Church, taving cure oft Souls ( the ſame 
beinga thing meerly Eccleſiaſtical,and to be made by ſome Eccleſi- 
aſtical perſon) but he only who hath Eccleſiaſtical Juriſdittion; 
for ſuch Juriſdiction the King hath, andis ſuch a Spiritual perſon 
as may of himſelf Appropriate any Church or Advowſon, becauſe 
in him reſides the Ecleſiaſtical Power and Juriſdiction. And there- 
fore in a Caſe of Commendams it was long ſince held, That an Ap- 
propriation made by the Pope, could not be good without the 
King's Licenſe. The like jn a Caſe of Avoidance was vouched in 
Cayarie's Daſe, That the Entry into a Church by the Authority of 
the Pope only,was not good,and that he could not Appropriate a 
Church to Appropriatees to hold to their own uſe. And in Gren- 
dor's Caſe it was Reſolved by the Juſtices, That the Ordinary, Pa- 
tron, and King,ought to be afſenting to every Appropriation ; and 
that the Authority which the Pope had uſurped in this Realm,was 
by Parliament,25 #.8. acknowledged to be in the King, who as 
—_ Ordinary may Appropriate without the Biſhop's Af 
ent. 

(2.) It ſeems therefore without any contradiction molt evident, 
That Appropriation or Impropriation, at the Original thereof was 
when the Religious Houſes of the Remiſh Church, and the Religi- 
ous perſons,as Abbots,Priors,and the like, had the Advowſon of 
any Parſonage to them and their Succeſſors, obtaining Licenſe of 
their Holy Father the Pep?as alſo of Kings, and of their Ordinaries, 


dhet they and their Succeflors ſhould from-thencetorth be the = 
ons 
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ſons thereof, that it ſhonld thenceforth be a Vicarage, and that a 
yicar ſhould ſerve the Cure.So that at the beginning of this Spiri- 
tual Monopoly of Appropriations, they were made only to ſuch Spi- 
ritual perſons as were qualified to Adminiſter the SacramentalOr- 
dinances,and perform DivineScrvice. Afterwards the Grant there- 
of was gradually enlarged, and extended to Deans and Chapters, 
though BodiesPolitick,and as ſuch not capable of performing ſuch 
Divine Services ; yea, an1 ( which was moſt ridiculous as well as 
Impious) to Nuns, which were Priorelics to ſome Nunncries, but 
not Female-Preachersas in theſe daies. All which was under a Prc- 
tence of maintaining Hoſpitality; and to ſupply all defefts hereby 
occaſioned, there mult be the Invention ofa Vicar, as the Appro- 
priators Deputyto ſcrve them and the Cure,for which he had and 
hath the Tithe of Aint and Gummin, and ſuch other ſmall offals 
of Tithes,2s might be ſpared out of the weightierGranarics there- 
of withour breach of the Laws of Hoſpitality, thereby Sacrilegi- 
ouſly robbing the Church to enric1 themſelves. Thus the poor 
Vicar ſhall have ſomething like a certain portion of the Benetice, 
whilſt the Abbot and the Covent, and their Lay-Succellors ſhall 
be the Parſons,and receive the main prohits.and lo live by the Altar 
without waiting on it, and be Re-baptized by the Law with the 
name of Parſons Imparſonees. This was that Anciently , which we 
now call Appropriations,which cannot te made to begin in the Par- 
ſon's Life-time without his Aſſent ; and is ſo called; becauſe they 
hold the profits ad proprium ſum uſum ; but if ſnch Alvowſons 
happen to be recovered by Anticnt Title,then and in ſuch caſe the 
Appropriation of the Parlonaze is annulled (4). 

(3.)So that from the Premilles it is evideat, That this Appropria- 
tion or Impropriation is an Annexation of an Eccleſiaſtical Benefice 
(which originally was as it were #7 null: Patrimonio) to the proper 
and peculiar uſe and Benefit of ſome Religious Houſe, Biſhoprick, 
Dean and Chapter,Colledge,&c.Quod divint juris eſt, id nulluus eſt 
in bonts, Inſtit .de Rer. Diviſ.y, Nullius, And it is ſuppoſed, That ſuch 
a are Impropriators are ſodenom nated , . for that now and hereby 
they areas Owners of a Feeſimple by reaſon of the perpetuity of 
their Title,whence called Proprieraris,whereas the Parſons of any 
EccleſiaſticalBenefice are properly ,regularly,6 ordinarily accoun- 
ted but Uſ#frutbuzaris,nor were they any other Originally, and not 
Domini as having any Right of Fee-ſimple in them (6). Ir.is fur- 


(a) Terms of 
Law,verb. 
Appropriation 


(b)Lir*.cir. 


ther aſſerted by Dr.Cwel(c), That before the Reign of R.2.it ſeem- Piſcontinuancee . 


ed tobe lawful to appropriate all the Provenues of an Eccleſiaſtical 


(c) Cowel's 


I-rerprerer 


Benefice to an Abby or Priory 3, provided they found one to ſerve yery, 419rop... 


the Cure; but then withall, the King, though he did not ſuppreſs 
luchSpiritual Monopolies, yet made a Law whereby he Or _— 
That. 
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(a) 15R2 
6a ),9, 


#2) Plowd.in 
rendon's 


(e) Co.11.1C 
Plow. 49.6. 


That in every Licence of Appropriations tobe thenceforth grant- 
cd in Chancery, it ſhould expreſly be appointed and contained, 
That the Dioceſan of the Place ſhould take care to provide an An- 
nual competency or convenientſum of Money, to be yearly iſſuing 
and paid out ofthe Parſonage-Fruits of that Pariſh towards the 
maintenance of the Poor thereof, and for a ſufficient ſubſiſtance 
and endowment of the Vicar (4). By the Statute of 15 R, 2, 
#1. 6. and 4 H: 4. cap. 12, it is Provided, That where a Church is 
Appropriated, a Vicar ought to be Endowed. If the Church be 
full, the conſent of the Dioceſan, Patron, and Incumbent are ne- 
ccſſarytoan Appropriation, after the Kings Licenſe firlt had and 
obtained in Chancery : But if the Church be void, then the Dijo- 
ceſan and the Patron,upon ſuch Licenſe from the King, may con- 
clude it (e). And as tothe Diſſolution of an Appropriation, the 
Patron's Preſentation of his Clerk to the Ordinary, with his Inſti- 
tution and Induction thereupon,is ſufficient to effeft it, and puts 


- the Benefice in ſtaty guo( f ). 


(4.) Although Appropriations at their Original were tolerated 
only to perſons Eccleſiaſtical , and that in order to their better 
Hoſpitality, yet now they are become as Lay-Inheritances, and 
adapted as well to perſons Secular as Eccleſiaſtical, and to Bodies 
Corporate as well as to perſons Private or Individual, who by 
virtue of their Right and Title to a Parſonage orSpiritual Benefice 
may take the Profits thereof to their own proper uſe, maintaining 
only a Vicar upon the Place to ſerve the Cure. Anciently and Ori- 
ginally theſe Appropriations came from the Pope; afterwards tole- 
rated byKings,& with the conſent & approbation of the Ordinary: 
So that now Appropriators and Appropriations are no other then 
Lay-Parſons & Lay-Parſonages;which Lay-Parſons as they are the 
Proprietaries,the Common Law allows them to be called the 1n- 
cambents,& him that hath the Church by Appropriation, Parſon Im- 
parſonee;& although they are ſaid to be perpetually Appropriate(s) 
yet may be diſſolved & become Propriare again, as in caſe a Corpo- 
ration to which it belonged, ſhould be Diſſolved ; 'or in caſe the 
Advowſon ſhould be Recovered by a Title more Legal and more 
Ancient than that of the Appropriation; which as it was original- 
ly tolerated only to Spiritual perſons , ſo never without the Or- 


__dinary's Conſent and approbation; conſonant whereunto are the 


Seventh and Eighth Canons of the Council held at Gangra, where 
a Curſe is pronounced upon all ſuch as ſhall preſume to give or re- 
ceive the Church-Fruits,otherwiſe than by the Biſhops Diſpenſa- 
tion, or of ſuch other as by the Biſhop ſhall be appointed there- 
unto. Nor was it everin the Primitive times held lawful for meer 


Lay-men and Secular perſons to have any thing to do with the 


Church 


——. 
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Church Revenues ;_ It was an Obſervation of Stephen Biſhop of 
Rome , in the ſecond Century in his ſecond Epiſtle, Laicis quoque, 
quamvis Religioft fint , nulla tamen de Eccleſiaſticis F es 
diſponendi legitur unquam tributa faculras which long after was 
alio repcated in the Council of Laterean under Innocent the Third, 
c.44. Andinthe filling of ſach vacant Appropriations as were 
granted to Religious Houſes,the Biſhop was impower'd by Law 
to oblige the Proprictaries to ſet out for the Vicar Incumbent ſuch 
a convenient Portion , as the Biſhop in his Judgment ſhould be 
pleaſed toallot. Yid. Alex. 3.ad Epiſe..Wigorn. De Preb. & Dig. 
c. de Monach, 
(5.) Whereas it hath been formerly hinted, $. 5. that Appro- 
priations have herctofore been granted to Nunneries, Hobard Chict 
Juſtice is expreſs againſt it, That a Benefice with Cure could not be 
Appropriated to a Nunnery, though the Pope made many 4e 
fatto, Citing Dyer in Grindon”s Caſe, ſaying, that it was a thing 
Abominable, both againſt the Law of God (h), and the Law of (+) x Cor-14- 
this Realm ; for Beneficium non datur Niſt proprer Officinm, Noris 34” 
it afficient Anſwer toſay, the Cure might be ſerved by a Curate * 9-2-114124 
forthem; for the queſtion is not, How they might make a Curate, 
but how themſelves were capable; for it muſt radically veſt in the 
firſt Grantee,before it can go in title of Procuration or Deputation 
to any other : For the proper and operative words which make an 
- Appropriation, are ſuch as muſt make the Patron and his Suc- 

ceſlors perpetual Parſons; yet if a meer Lay-man, or one wholly 

illiterate be Preſented,Inſtituted, and Indudcted : this is not a meer 

Nullity,but he is a Parſon de fatto, as having all the Ceremonies 

to make him ſuch, and his Inſufficiency mult receive Exqmination, 

yet no diſpenſation can make him a Lawful Parſon, nor ſubject to 
Deprivation,becauſe it is alum inſe; but in the other Caſe the 

Incapacity appears in it ſelf (z). Nor are Appropriations regularly (i) Mich. ro. 
grantable over, neither can they endure longer than the Bodies, Jac-rot.2642. 
whereunto they were firſt Appropriate; becauſe it carries not only &Þ-coi# and 
the Glebe and Tithes ( which may be granted away) but it doth Biſhopof wth 
| alſogive them the Spiritual Function, and doth make the Parſons and Lichpuld 
of the Church,and doth Supply ( fo Hobart Chief Juſtice )) Inſti- Hob.Rep. 
tution and Induction,which being theHighelt parts of Truſts,can- 
not be eſtranged: Andthereforethe Inſtrument of Appropriation 
runs in theſe words, viz. That they and their Succellors ( not (4) Pill. rg. 
their Aſſigns) ſhall be Parſons, or by Periphraſis hold the Church Jac.Ror.1 516, 
inproper uſe (k)). Likewiſe when an Appropriation was, made m_ , 
bythe King as the Supream Ordinary, or by a Biſhop as the Or- 1210707. 
dinary under him , the Inſtrument thereof did run in theſe or the Hilderbam,-. 
like Hob.Rep, 
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like words, viz. (if by theKing ) Authorzrate noſtra Regali, ( if 
by the Biſhop with the King s Allent ) then itwas Auboritare 
roſtra Ordinaria, Eccleſiam Parochialem ae B.tali, Cc, Annettimus, 
Appropriamus, + Unimus per Preſentes. 

(6.) Appropriations of Ancient time are not now in theſe 
daies to be queſtioned as to the Original of them, if they have 
ever been fo reputed and taken for Impropriations (1). To 
which purpoſe it was Reſolced in the time of Queen Elizabeth 
in Chancery by Egerton Lord Chancellor of Englara,being alliſted 
with the Principal Judges , That although Advowſon doth not 
paſs by the Grant ofthe King in ſtrictneſs of Law, by the words 
cum pertinentiis yet it ſhall be intended in reſpect of the Ancient 
and continucd poſſeſſion, that there was a lawful Grant of the 
King to H. B. &c. and all ſhall be preiumed to be done, which 
might make the Ancient Appropriation good : And the Reaſon 
thereof there given is, for that if the Appropriation had been 
drawn in queſtion in the Life-time of any of the Partiesto it, they 
might have ſhewcd the truth of the matter: But after ſo many 


Succeſſions of Ages, in which the Church was eſteemed to be 


rightfully Appropriated , the Appropriation ſhall not now be 
drawn inqueſtion (-:). For the ſame reaſon a Procedendo was 
refuſed to be granted in Chaxcery in the-Caſc of the Lord St. John 
of Blctſo, and the Dean and Chapter of Glouceſter, the Court then 
giving for Reaſon, becauſe the Defendant and thoſe fromwhom 
he claimed, time out of mind had had the poſſeſſion of a Parſo- 
nageas Impropriate ( faving for ſome ſhort time ; )) and becauſe 
it ſhall bea dangerous Preſident for Owners of Impropriations, to 
maintain the Appropriations to be periect in all points and cir- 
cumſtances requiſite to an Abſolnte Appropriation, the Appro- 
priations being made of Ancient time (#). The like Reſolution 
was given by the Court in Huxſton and Cockert's Caſe, viz. That 
whether anAppropriation be good or not,cannot now be called in- 
to queſtion, but ſhall be intended to be goodzand to all requiſite 
Circumſtances (0) 


Caſe. Vid. Co. 12. par. 3-acc. (0) Mich.8 Jac. B. R. Huſton and Cockett's Caſe. Cro. 2. par- 


2», 10s 


 (7.)An Appropriation cannot inany caſe he made hy the Patron 
himſelf only; yet where the King is- Patron, it may be made 
by him Sole. And although upon every Appropriation there 
ought to be an Endowment of a Vicar, 1et a Vicarage it ſelf En- 
dowed may (as hath been held by the whole Court ) be Appro- 
priated, but not to the Parſon, ( and as in the Book 21 m_ - 
uc 


ſuch FI Vicarage, wy afterwards be diſſolyed (p). And if ac) Trin. 16, 
a 0 ac. B.R. 


Statute of 4 H. 4. and that the Pope had not any youre to make & Lichf. Caſe, 
not 


par.a. Co. 10, 

48, in Lampitt's Caſc. Vid. 1g Eliz. Plow. Com. 500. The Opinion of Manwood in Gren- 

Eons Caſe, acc. Hugh Abridg, verb. Appropriations. (r) Mich. 16 Jac. B. R. Britton & Wadt's 
Caſe. Cro. 2. par. $16, $17, $18. 


(8.) Touching Appropriations there were Three conſiderable 

Points in Law, Reſolyed by the Juſtices in Grendor's Caſe: 

(1.)That none is capable of Appropriation but a Body Corporate 

or Politick Spiritual, which hath a Succeſſion : For that the et- 

fet ofan Appropriation as to the firſt Inſtitution thereof, was to 

make the Body Politick perpetual Incumbent, and to have the Re- 

ory, and that he hath the Cure of all the Souls of the Pariſhion- 

ers: and therefore he muſt be a Spiritual perſon. (2) That the 

King, Ordinary, and Patron ought to be allenting untoevery Ap- 
propriation 3 and that the Authority which the Pope had uſurp- 

edin this Realm, was by Parliament, Av. 25 H.8. acknowledged 

tobe in the King ; and the King being Supream Ordinary, might 

of his own Authority and Juriſdiction make an Appropriation 

without the Aſſent of the Biſhop.(3)That an Appropriation may 

be made by Apt words, when the Church is Full (as to ſay) That 

the Parſon who is a Spiritual perſon, after that the Church ſhall be 

void, ſhall be Parſon, and may retain the Glebe, and the Fruits (5) paſch, 19. 
of the Church to his proper uſe; and that the ſame ſhall hea good Eliz. C. 8. 
«15 WT when the Church ſhall be void by death or other- = w Com, 
wiſe (5). o zory 

(9.) It is _— by way of Report to us, That it was the O- —_ _— 

pinion of the Maſter of the Rells in the great Caſe of Conſultation, 

which was argued in the Exchequer Chamber, the 18 H.6.21. 4. 
That an Advowſon could not beAppropriate without a Succeſlion, 
although that the Incumbent purchaſed the Advowfon by Licenſe 
to hold to his own uſe. Where it was further ſaid, Thatif a 
Prjor were ſeized of an Adyowſon to him and his Heirs, and he 
purchaſe Licenſe of Appopriation, a that he and his A 

| S : might 
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might hold the Advowſon to their own uſe; yet the Advowſon 
ſhall deſcend to his Heirs : But in ſuch caſe, if he would have the 
Appropriation to be good,it were beſt to alien the Advowſon,and 
(t) Hugh A- after to re-purchaſe it to him and his Succellors ; and then the Ap- 
bridgm, verb. propriation will be good (t). All Appropriations have been uſu- 
Appropriate. * ally to Corporations or perſons Spiritual, and not to Bodies Poli- 
tick, conſiſting of meer Lay-men, or Lay-Corporations. And in 
Alden and TethiPs Caſe it was in queſtion, Whether the King,ſince 
Cn) Trin.9.Car the Statute of 25 H.8. might by his Letters Patents Appropriate a 
> R in 14 Church Parochial, which was before Preſentative, unto a Lay-Cor- 
and Tothi's caf, POration, all the Members of the Corporation being meer Lay- 
Hugh. ibid. men : which Caſe was not then Reſolved. (#). ; 
(10.) As a Church Parochial might be Appopriated : ſo a 
Church which is Appropriated to a Spiritual Corporation, may 
cx) Vid. 2. E, become diſappropriate, if the Corporation be vllple (x), Alſo 
7. 4. Finch. if the Advowſon of aChurch were by Licenſe gfanted toa Prior 
Comment. 14- and hisSucceſors, and afterwards the ſame Church wcre Appro- 
_ priated to him and hisSucceſſors : ſo as thereby they became per- 
petual Parſons Imparſonees: In that Caſe if the Wife of aGran- 
tor were endowed of the Advowſon, and Prefented a Clerk, who 
was Admitted, Inſtituted, and Indutted;the Appropriation would 
be defeated for ever; for the whole Eſtate of the Parſon Imparſo- 
G)Paſch nee is thereby avoided : And fo it was Adjudged, 2 E.3.5, ſed 
Eliz. B, 6? Quere, Forin the Caſe of Lancaſter and Lucas Ws it was held by 
the Court, that in ſuch Caſe the Church was Diſappropriated but 
(3) 23 Eliz. in during the life of the Wife : andafter her deathit ſhould remain 
B.R.Leon.235 aS Appropriated (z). 
: C 11.) Sir H, Hobart Chief Juſticein the Caſe of Colt and Glover 
(a) Mich.ro. apainſt the Biſhop of Coventry and Lichfield (a) ſays, That the pro- 
Jac. rot-2542- or and operative word that doth Appropriate, is to make the Pa- 
tron and his Succeſſors perpetual Parſons ; and in the Caſe of 
Wright againſt Gilbert Gerrard and Richard Hilderſham (b), That 
the Inſtrument of Appropriation runs in theſe words, That they 
and their Suceefſors (not their Aſſigns) ſhall be Parſons , or by Pe- 
riphraſis hold the Church in proper uſe; and the werds of Appro- 
priating are, that they may hold Eccleſiam c Rettoriam in proprios 
ſus, as in Grindor's Caſe; and ſays further, that- Appropriations 
cannot endure longer than the Bodies whereunto they were firlt 
Appropriate, becauſe it carries not oly the Glebe and Tithes,but 
doth alſo give the Spiritual FunCtion, makes the Parſons of the 
Church, and ſupplies Inſtitution and InduCtion. 
(12.) A Prior was ſeized of the Advowſon of a Parſonage the 
Church being yoid, the Biſhop gave him Licenſe. to. hold it to his 
| proper 


(6b) Hill. 15, 
fac. Rot. I's I 0, 
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proper uſe, and there was not any Endowment of the Vicarage. 
The Jury found the Statute of 4 #7. 4. of Appropriations: and of 
27 H.8. which gives Priories, &c. to the King: whether the Ap- 
propriation were good, there being no Endowment of the Vica- 
rage: And, whether the Appropriation without the King's Li- 
cence was good,was the Queſtion. Reſolved, That whether the Ap- 
propriation be good or not, cannot now be called in queſtion ; but 
it ſhall be intended to be good, and haye all requiſite Circum- 
ſtances: Butin this Caſe, becauſe the Defendant claimeth per Pre- 
ſentationem Regs ratione Lapſus 5, Whereas the King, if he had any | 
Title to Preſent, it was Fure Corone, the Preſentment of the Plain- ( Mich. 8, 
tiff wasutterly void, and the Plaintiff had no Title, who brought j,5 @ cocker 
a- Ho upon the Statute of 2 E,6, for not ſetting forth of cafe. 
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CHAP. XXL. 
Of Commendams. 


1, What « Commendam #s: or the Legal deſcription there. 


of. 

2. The King may dlipence with the holding of divers Benefices in 
Gommendaih, nary Sarde the Canon of. the LateranCoun- 
oo apainſt Phiralitees, - | 

3. Threedegrees of Commendams by the Canon Lay. 

4. A deſcription of a Semeſtral and Temporary Commendato- 


ry. | 

5. The proviſion the Pope made in granting Commendams cer- 
tain Benefices in the Church of Rome never given in Commen- 
dams. 

6. What the Canon Lay in Commendams ad Tempus or Per- 
petuo. 

7. The grand Caſe of a Commendam at the Common Lay, between 
Kiffin ard Aſcough , and therein great variety of Learnzng 
touching that Stbjett, 

8. Several Conſiderations in Law touching Commendams. 

9. Anlriſh Caſe with great variety of Learning, in reference to 
this Subjett. 


1,f* Ommendam ( Eccleſia Commendata) is a Benefice or Eccle- 
| ſiaſtical Living , which being void, is commended to 
the Charge and care of ſome ſufficient Clerk, to be ſupplied 


until it may be coveniently provided of a Paſtor: And this 


was the Original of what we now commonly call Commendarmns, 
Durand. de Benefic, lib. 5. cap. 7. That perſon to whom the 
Charch 4s thus Commended , hath the Fruits and Profits thereof 
only for a certain time 3 whereby the nature of the Church is not 


charged,but is as a thing depoſited in his hands asit were in Truſt, , 


being concredited only with the care and cuſtody thereof, which 
may be revoked. Thus when a Parſon of a Pariſh is made the 
Biſhop of a Diocefs, there is a Ceſſion of his Benefice by the Pro» 
motion ; but if the King gives him power to retain his Benefice, 
he ſhall continue Parſon thereof,and ſhall be faid to hold it in Com- 
mendam (a). Sothat it may psoperly be thus defined, Commenda 


' eſt Eccleſie Cuſtodia alicui Commſſa in tempus, gratia evidentis ne- 


ceſſitatis 


—Fa = 


reſſearis & mtilitatis. Gloſſ, in verb, Commendare, C. nemo deinceys, 
4 EleR, in lib. 6. & Andy. in dit.Gloſſ.For hereby the Biſhop com- 
mits the care and cuſtody of a vacant Church to ſome one,whom 
he Conſtitutes asa general Adminiſtrator thereof.Corraſ.de Sacerd, 
matey, P. 1+ C. 6. Nu. 3. & dit. c, Nemo for Commendare in this ſenſe 
is no other than Deponere, |, Publius, ff. Depoſiti, & 1. Commendaxe, 
f. de verb. Sign. And he to whom the ſame is ſo committed is in 
the Law termed Commerdatorins, having the cuſtody of a Vacant 
Church and the Fruits thereof only for a time; and the Beneficium 
Commendatum we call Commendam, Petrus Gregorius makes this 
Commendam of a Church to be on a double account, v:z. either in 
wilitatem Ecclefie, or Commendatorit ; In the former caſe, he ſays, 
the Commenda gives no Title to the Commendatory of the Bene- 
fice, but is or.ly a Cuſtody or Truſt which may be revoked, and 
conſequently repugnant to the nature of a Benefice, which is Per- 

[; In the other Caſe, the Benefice is held to be a Commenda 
made in uri[-tatem Commendat orii,which he may hold and poſſeſs as 
long ashe lives. Petr. Greg. de Benef, c.10.n. 13. 

(2,)By a Cannon of the Lateran Council no perſon Eccleſiaſtical 
could hold Two Benefices with Cure of Souls ſimul & ſemel, but 
by the taking of a Second the former would be void. Conc. Later, & 
F.N.B.35.L.& Co. par. 4. 75. © Lindw. Confil, Provin. de Prebend. 
ca. Audiſtis ; yet might the King it ſeems by the Common Law, 
notwithſtanding that Canon , grant Diſpenſations to hold divers 
Bentfices in Commendam as at this day he may notwithſtanding 
theSat. of 21 H.3, For the Statute of 25 H.58, that takes away 
thePopes uſurped power of granting Commendams, Cc. in this 
Realm, dothveſtit in the Crown de jure, as alſo doth the Statute 
of 1 Ez. and (from and under the Crown) in the Archbiſhopof 
Cemerbury, his Commillaries, &&c. And as heretofore the Pope did 
by uſurpation in this Realm, ſo now de jure & ex Regals Autho- 
mar, may the Ring grant unto a Conlecrated Biſhop a Diſpen- 
fation Recopere & obti 


inere Beneficium Cum Cura animarum, and to (0) Co. par.4. 


hold the ſame in Commendam (b). A thlod's 


(3.)In the Caſe of Cot and Gloveragainſt the Bilhop of Cover- 
tand Lichfield, according to Sir Hen. Hobart Lord Chief Juſtice , 
ontotthe Canons, Commendars are faidto be of Three Degrees, 
one Semeftris, another Perperua wel ad vitam, a third Intermedia or 
Dixnxrna,ſed Limitara; and ſometimes called Temporalia or Tem-. 
Poralis, wel ad certum Temporis ſpatinm Limitata. Clem. v, extra 1. 3, 
ae 5, C. 2, The Commenda Semeſtris did ariſe out of 
atural Equity;that in the time of the Patronsreſpite giverrhim to 
Preſent, the Church ſhould not be without aProviſional Paſtor, 
Which was a Law of Necellity agrecable to the Lawof Nature. 

| But 


Of Commendams, 


An' 1248. 


* mendare, ff. de wer 


But after the Lapſe juſtly incurred, the Commendam is to ceaſe, or 
then the Ordinary may Collate. The Commenda Perperna vel ad vi. 
tam, isthat which cannot be for a leſs time than for the life of the 
Commerd-tory abſol ite. And the Commenda Intermedia, dinturng, 
or Temporaly, wel ad certum temporis ſpatium Limitata, is, when 1 
Commenda is to a perſon not for his lite abſolutely, but fo long as 
he ſhall be Biſhop of ſuch a place, or the like. * Eachof which 
degrees of Commer:dams doth refer tothe Commendam obrinere, ca- 
pere, C apprebendere, A Diſpenſation Commendam recipere, which 
ſhall makea Title, ought to have three Incidents; (1) It ought 
to be Recipere C convertere in uſus proprios, , (2) It oughtto bead 
utilitatem Eccleſie, wel Parſone. (3) It ought to have the Aﬀent 
of the Patron. And he that is but mere Commendatorims is account- 
able to the Ordinary, Vide Caſe Evans and Aſcough, in Latch, Ry, 
And not ts the Commendam retinere, which in truth is no Commen+ 
dani, though commonly fo called ; but is only a faculty of Re- 
tention and Continvation of the Benefice in the ſame perſon and 
ſtate wherein it was , notwithſtanding ſomething intervening, 
as a Biſhoprick or thelike, which withour' ſuch a Faculty wo 
haye avoided it, 
(4.) The Semeſtral Commendatory is not reputed Prelatw, but 
Procurator & Adminiſtrator, habens titulum Canonicum ; It doth 
make Fruttus ſuos, but ad providendum ſibi & Miniſtru ;, and what 
remains, is to be converted to the uſe of the Church. Greg, A. # 
Concil, Lugd. An. 1275.Gloſſ. in cap. Nemo.1 5, De Eleftione in Sex, 
And Fohn d* Athon, upon Othobon”'s Canon or Conſtitution De 
Commendis Eccleſiarwn, ſays, That Commendare idem eſt quod De- 
ponere, ſeu Cuſtodie Committere: And all agree that ſucha Con 
mendatory is not Prelatus, but Procurator ;, habet tamen Legitiman 
Adminiſtrationem ad Galligend. & providend, Miniſtrs \, ea vero que 
ſuperſunt,, ad utilitatem Eccleſie convertenda, Commendare (mu ut 
Papin) mihil aliud 4 quam deponere, 1, Lucius, ff, Depoſit. & |, Gn 
. Sig. & 1. Publia, ff. Depoſit, & Glo. ihid, 


But as to a Perpetual Commendam, Perpetuity, and the diſpoſal of 
(:) Gomex, in the Fruits muſt concur (c). Andasa Patron cannot Preſent to1 
—_— de Tri- Church Full, ſo neither can a Commendam be made toa Church 


certain that is then Full ; for there is no difference betwixt a 

mendam and a Preſentation, but that the one preſents the Parſon 
to the Church, the other commits the Church to the Parſon,both 
being incompatible when the Church hath its proper ReQtor; 
The Canons alſo ſpeaking of Commendams, relymuch upon Eccle- 
ſias wvacantes , neceſſtatem & utilitatem Eccleſie vacant. And 
Commendams were not made anciently in general terms, to ally 
Churches uncertain, but to ſome certain Church then void. 


| 
| 
) 
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the Patrons conſent is neceſſary to a Commendam, ſecundum omner, 
Patrons conſenſus, "Os Omni qui lea; poſſunt, requaritur ;, And again 5 
Ouod ſatis obſervant Prelati , qui mſi Preſentati per Patronos, non 


faciunt Commendas, Glefſ. in Concil, Lugd. & Othob, Provinc, Hob. 


Rep. in dif. Caſ. Colt and Glover, ver/. Biſhop of Covent. and Lich- 
feld. Likewiſe it is further aſlerted by Sir Hen, Hobart in the Caſe 
aforeſaid, That the Temporary Commenaa brings withit ſo many 
Incongruities, Inconveniencies, and Abſurdities in Law, as cannot 
beborn ; for thereby the Church is neither altogether void, as 
it remains in the Caſe of a Commendam Semeſtris, which is but a Se- 
{tration of Fruits and Cure till the Patron Preſents; neither 
isthe Church abſolutely Full, for then it ſhould be Plenac Conſul- (4) Hob. ubhi 
14, h. e. plena de poſſeſſore, & conjulta de reftore (4), ſupra. 
(5.) Commenda in the Canon Law hath a nigh affinity to Colla- 
tion, Rebuff. in $. Statuimus in ver, conferantur, de Collar, and isa 
Canonical Inſtituion, ora Canonical Title : cap. Dudun, in 2, de 
Elett, Erſi in titulum non detur Eccleſia, and when the Commenda- 
ory dies, the Benefice is void, nt alia in rirulum poſſeſſa: Rebuff. de 
pacif, Poſſeſſ. nu. 42, 434 44. The Pope was wont to provide by a 
Commendam, when he gave a Benefice in Cuſtodiam, that he that had 
the Cuſtody thereof, ſhould not thereof have fruftus ſuos : cap, Ne- 
mo, de ElefF, in 6. but ſhould reſtore the ſame ; Car. placuit 10.9.3, 
unleſs he expreſs'd in the Grant ( as he often did ) that the Com- 
mendatory (ſhould convert the Fruits thereof to his own uſe. It is 
in Law provided by the Commendam, that the Commendatory ſhall 
not be, nor faid to be Tiralarins Eccleſie conceſſs, becauſe he hath 
another at the ſame time, and together with that he cannot 
diam habere in titulum : cap. dudum, in 2., de Elett, cap. fin, 21, q. 1, 
For the Law compares the relation that is between a Rector and 
his Church to that of Man and Wife, and in expreſs terms calls it 
Matrimonium\, cap. ſicut vir. q.1. and fays, it is as odious to have 
more Benefices than one at once,as more Wives thanone at once ; 
cap. de multa de Prabend. whence it may aptly be inferred, That 
Plurality is a kind of ſpiritual Bigamy or Polygamy. Moreover, 
bythe Canon Law a Commendam may be either for a certain time, 
or for life ; cap. Extirpande v. quia vers, De Prebend. © C. nemo, de 
Elef,in6, And during the vacancy of a See the Chapter may 
grant the Commendam ad tempus : c. ſignificatum de Preb. & ditt, c. 
memo, If the Commerdam be grantedin Perpetuity or for life, it 
Is vice tituli : Nam ad tempus Collatio fieri nequit Beneficii : C. ſi gra- 
tioſe, de Reſcript. & C. ſatis perverſum. 66. Diſt. In the Church: of 
Komethere are certain Benefices which wcre never wont to be gj- 
ven #n Commendam, ſuch at that of the Holy Ghoſt in Sicily, St Toke 
(e 
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he ohtaincd a Patent with large words, Nor obſtaute retinere vale 
| in 


of Jeruſalem, St. Anthony, the Bleſſed Virgin Mary, and others; 
and this by a Conſtitution of Pope Alex the Sixth, asa mark 
of grace ; becauſe they were given to the Fraternity of theſe Or. 
ders in titulum Rebuff . de Commendis; 14. 41. Prox. Benif, 

(6.) Whether any man inferiour to a Biſhop, may Eccleſugy 
Commendare, isa Queſtion moved by Rebyffus, who holdsitin the 
affirmative, provided it be a Commenda only ad Tempus, that is, 
only for Six monuhs: Rebuff. Reſpon. 7 1. de Commenda, Which oyj- 
nion Panermitan ſeems to be of, by ſaying, Inferiorem 4 Papa non 
poſſe Perpetuo Commendare, ſed ad Tempus : fic Panorm. in C, ſicon 
ſtiterit, in 1. notab. de Accuſat, For the Canonilts of the Romifh 
Church do hold, That Co:mmendare in perpetuum poteſt ſolus Paya, 
Ad tempus ſex menſium quilibet Ordinarins poteſt : Likewile Panormi- 
ran ſays further , That a Chapter (Sede vacanre) poſſit uſque 4d ſex 
menſes Commendare : Panor. & Felin. in Cc. cum olim 11, q. de Me 
for. & obed, & Jo. Franciſc, in Tra, d: Offic. & poteft, Capitnli Sede 
wacante. in 2 part.q. 3. whence Rebyffus concludes, that any other 
qui Beneficia conferre poref may do the like; it being as a Rule in 
Law, That #Uud videtur permiſſum, quod non eſt prohivitum : C, nan 
co1cupiſcentiam, de Conſti, &+ L. precipimus C. de Appellat, The 
Canon Law, to which only we are beholding for the cleareſt 
apprehenſions we can poſlibly have of Commendams, allowsa very 
extenſive Latitude to the Pope inthe granting and revoking there 
of ; but thisdoth not concern us further than as the Popes Eccle» 
ſiaſtical power, heretofore exerciſed in this Realm by way of U- 
ſurpation, is now veſted in the King de jure ; yet it will be agreed 
on all hands, that a Commendamin the very nature of it, is meer- 
ly and properly Cuſtodial, that Church or Benefice being then 
granted 1 Commendam,quands in cuſtodiam, ſeu Cuſtodie cauſa datyr : 
C. nemo. ae Elett, in 6. And as he who hath only the Cuſtody of a 
thing, non facit fruftus ſuos : ſo neither he (according totheG@ 
2on Law ) who hith a Gmmendam, without the Popes ſpecial 
gra"t thereof tothe Commendatory : c. placwit, 10. q. 3. Rebyff, 
ae Commenda, who yet by the ſame Law poſit expenſas facere ex re- 
a:tibus Beneficii Commendats, ſumere ex to alimenta,& debita perſolvert, 

ſent is qui titulum habet : c, 1, de Solutio. hoc aflerit Archidiac. i 
Cap. qt plures, 21.09, 1, 

C7.) The —_— Caſe of a Commendam was that of Evans and 
K:fin againſt Aſcough, which being two daies argued by theJudges, 
and by oy Attorney,is acutely and ſuccintly Reported thus, vz. 
In Treſpaſs: Dr. Thornbury being Dean of York was choſen Biſhop 
of Limrick in Ireland: but before Conſecration or Confirmation, 
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in COMmmendam the faid Deanary, &c, And afterwards he was cho- 
fn Biſhop of Briftv!;, and then alſo before Inſtallation he obtained 
another Patent, with a more ample Diſpenſation of retaining the 
Deanary in Commeneam. It was agreed by all , That the Church 
or , &c.n England ſhall be void by Ceſlion, if the Parſon, 
or Dean, &c. be made a Biſhop in Ireland. For the Canon Law in 
that is one through all the World. Alſo Ireland is governed by 
the Laws of England,and is now as part ofEngland by Subordinacy. 
Note well 45 E. 3.19.6. Confirmation under the Great Seal of 
England is good in this caſe, Confirmation under the Great Seal 
of England of Preſentation to a Church in Jreland, of the Heir of 
the Tenant of the King ; and that a Diſpenſation under the Great 
Seal of England is good in] this caſe, without any Patent of it in 
hreland, vid. 8 Afſ.27. 10 E. 3, 42. An Exchange of Land in Exg- 
land for Land in Ireland is good. Note 20 H. 6, 8 Scir, fac, ſued 
in England to Repeal a Patentunder the Great Seal of Ireland, 
wd, the Iriſh Statute 2 Eliz. cap. 4. That an Iriſh — may be 
made under the Great Seal of England, Note , Star. 1 E.6, the 
Iriſo Biſhops ſhall he Donative by Patent of the King, under the 
Great Seal of England; yet the King may let them be choſen per 
Congt d"Eſlire,&c, (1) Noy Attorney argued at Bar, and fo ſtated 
the Points of the ſaid Caſe by themſelves: If a Commendatory 
Dean by a Retineye in Commendam may well Confirm a Leaſe made 
by the Biſhop; for it is Agreed, Thata Commendatory Dean by 

Recipere in Commend. cannot Confirm, becauſe he is but a Depoſira- 
rixs, Note 19 #H.6.16. 12 H.4.20. 27 H.8.15, a Commendato- 

ry ſhall be ſued by that Name, and by ſuch a Commend. he may take 

the profits, and uſe JurisdiCtion, and yet is not a Dean compleart. 

Note, he may make a m_— for Viſitation, but not for Confir- 

mation of Leaſes. Note, if there be two Deans 1n one Church, 


both ought to Confirm. 7id, Dy. 282. Co. Inſt. 30.4. (2) The Se- © * 


cond point, if ſuch a Biſhop be choſen to another Biſhoprick, if 
now the firſt Church in Commend. (admitting that there was a 
Full Incumbent) be void pteſently by the Election and aſſent of 
the Superiour (viz.) the King : Andit ſecemedto him that it was, 
becauſe there need not be a new Conſecration ; and he vouch'd 


Panorrs. 2 par. 101, The Biſhop of Spire: was choſen Biſhop of | 


Treveys, and had the aſſent of the Pope, and that he came to Tre- 
wr, and there found another in poſleſſion ; and he would have 
returned to the former Biſhoprick; and could not. He'alfo Cited 
8 Rep. Trollop's Caſe, That the Guardianſhip of the Temporalties 
ceaſe by the Eleftion'oof a new Biſhop. Note, that Serjeant Hex- 
&1, who argued on the contrary, A" Mich,4. Jac. May,Bi- 
h t ſhop 
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ſhop of Carli/ie made a Leaſe to the Queen, and a Commiſſion if 
ſucd out of the Exchequer to take ft, and the, Dean and 

Confirmed it before the Inrolment of it; and yet Adjudged good : 

That Caſe was for the Caſtle of Horne. . Firſt, the Judges having 

Hill, 22. Jac. argued two days,” Reſolved, (1) That all Commendams are Dil- 

B. R. rot.1159 penſations,..and that Ceſſion.commenced by the Canon and Goun- 

— Kr clof Laterar. .. (2) That the King may diſpence with that Ca- 

gainſt 4/cough 4 h 

No;'s Rep, OD :112,5,12, For the Pope might, and now hy the Statute 

21,H1,3, that power is given to the King cumulative by way of Ex- 

poſition vereris,and not by Introduftion »ovi Furs ; & by that Stat. 

2 concurrent,power is given.to the Archbiſhop of Canterbury, and 

may be granted tothe Kingy or by the Archbiſhop, &c. (3) That 

the Diſpenfation after Election to. the, firſt Biſhoprick and before 

Conſecration, &c, andalſo the Diſpenſation after EleQtionto the 

(Food Biſhoprick, and before Contirmation, is good enoughin 

oth Caſes, and he remains a good Dean to Confirm, &c. and af- 

terwards the Judgment in the Caſe, being an Action of Treſpab, 

was given accordingly. RE AM Ya A 

_. (8.) A Commendan is tobe granted Neceſſrate evidenti,, vel ueily- 

tate. Eccleſie ſwadente, and.in the Infancy of the Church, quangs 

defuerunt Paſtores they were neceſſary: A Commendam ordinarily 

is but for ſix months, and he that hath it is Gyſtos only , the other 

is extraordinary, and that js for life, and he is an Incumbent ; 

Hill. 14. Jac. The King by his Prerogative Royal may grant a Commenden with 

in the Erche- qut anyStatutez yet if ſuch Commendazg ſhall be. good, it maybe 

wk - _ verſe ery miſchievous to the Patron: It is it ſeems agreed inthe Books 

Roll. Rep, Of the Common Law, that the uſe of Commendams in their firlt 

Inſtitution was lawful, but not the abuſe thereof ;- and thata per- 

Bill. $9 Fliz. petual Commendamn, viz. for life,was held unlawful,and-condemned 

P. R. Armiger by a Council of 700 Biſhops. It is likewiſe Reported tous, That 

and Holland's where the Incumbent of a Church: was created a Biſhop, andthe 


Eaſe. ;, Queengranted him to hold the Benefice which: he had in Commer 
0. pate ** > dam: It was the Opinion of the Juſtices, That the Queen.had 
the Prerogative by the Common Lawzand that it is not taken away 

by ae py 6 0p. , . 
(9.) Ina Quare Impedit brought by the King againſt Gpries 
CB inreteng Horſefall and Robert Wale, on a Special plea pleaded by Walethe 


ber® een the Incumbent. the Kings Attorney demurred in Law: The Caſein 
King and Cypr, ſubſtance was this,v:z.the Corporation of Kilkenny, being Patrons 
H1o7/ejal,& Rob, of a Vicarage withinthe Dioceſs of Offory, Preſented one. Patrick. 
Fynre thereunto, who was Admitted, Inſtituted, and Induted, 
After that, during the Incumbency of the ſaid Fynne, Adam Loftm 
mbroſe Forth. Doctor of the Jas 

Wy 


*Falt, 
Pays Rep, 


Archbiſhop of Dublin, 'and 
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Law,being Commillioners Delegates for granting of Faculties,ahd- 
Diſpenſations in -the Realm of reland, according to the'Stat. of 
28H4.8.c. 16, bytheir Letters Dated 9 O#., 33 Eliz; granted to 
fobn Horſefall, then Biſhop of Ofſory, That the -faid Biſhop wmwn 
vel plura Beneficia, Curata-vel non Curata, ſui wel alieni Turiſpatronatus, 
non excedentia annuum valorem quaaraginta' Librarum, adtuns vd- 
cantia vel que per impoſterum vacare contigerint, perpetue Commends' 
titulo adipiſci y occypare , rerinere, onueſque frubtus \ad Familie ſue 
ſutentationem convertere, poſſit, juribus ſrve mſtitutis quibuſcnnque in- 
coltrarinm non obſtantibus,W hich Faculty or Diſpenſation was after 
ratiiedand conhrmed by Letters Patents' under the Great Scal of 
heland, according tothe Sratute-of 28- FF. 3c, 16. After this, viz. 
20 May, An. 38 Eliz. Patrick, Fyune the Incumbent died, whereby 
the faid Vicarage being void; and ſo continuing void by the ſpace 
of Six months, whereby the Biſhop had-power to Collate thereunto 
by Lapſe, the ſaid Biſbop by virtue of: the ſaid Facalty or Diſpen- 
ation adepros eſt, occupavit, & retinuts the ſaid Vicarage perperue 
Cmmende titulo, and took the Fruits thereof to hisown ule,uantil 
the a3-Feb. 44.,1609.0n which day the Biſhopdied: After whoſe 
death the faid Cyprian Horſefall, having purchaſed the-next;Avoid- 
ance of that Vicarage,Preſented the ſaid Walegwho'was Admitted, ' 
loſtituted, and Inducted : and afterwards the King Preſents one 
Winch, who being diſturbed by the faid Horſefalt atd Wale, the 
King brought a Duare Impedit, Whether the ſaid Biſhop, when he 
obtained and: occupied that Vicarage: by virtue of that Faculty or 
Diſpenſation, were thereby made compleat Incumbent theteof, {o' 
25the Church being full-of himy no title by Lapſe could devolve to : 
the Kingduring the life of the Biſhop, was the principalpoint mo- 
ved anddebated in this Caſe- And in the *Argument of this point 
(which was, argued at the Bar firſt by the Councel at Common ' 
Law,and theþby two Advocates well verſed in the Canon Law, & 
athe Bench by all the-Juſtices) Two things were chiefly confidet- ' 
ed by thoſewho argued for the Kings Clerk: (1) Whether the Bi- * 
opcould by any Law haye and hold' that Benefice without” flich-- 

penſation or Faculty... (2) What effect! or operation that Fa 
culty or Diſpenſation ſhall have by the Law. . As tothe Firſt} they: * 
held cleatly for. Laws: Thatia Biliop by: theancient EctleſiaſtitaÞ® 
Lawof Englandy., may, not held another Benefice with Cut in hiv 
on.Diocels:and if hg bath ſuch Benefice before his prombtivivtes? 
the Biſhoprick, thatit, becomes void whemlic is created a Biſhop. *: 
Andthis 1s the; Ancient Law of Engl.asis often ſaid in theBiſhop 60 
St, David's Caſea 3 He 45 85,4 L E3 yob. agreestherewith. The'' 
Reaſon ig ſoreh4 hy Bilbop camozatife 
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hath the Office of a Sovereign,ſhall nothold the Office of a Subjety 
at;the ſame time z as Havkefad laid in the ſaid Caſe of 11 H., 
And on this Reaſon it is faid in 5 Ed. 3. 9. That if a Parſonbe 
made a Dean, the Parſonage becomes void, for that the Dignity 
and the Benefice are not compatible. So no Eccleſiaſtical perſon,hy 
the ancient Canonsand Councils, could have Two Benefices with 
Cure ſand © ſemel, but the firit would be. void by taking aſe- 
cond. . And this was the Ancient Law of the Church uſed in 
England long before the Statute of 21 H.8. cap. 13, which wag 
made in Afhrmance of the Ancient Law, as appears in Holland's 
Caſe. Co.par, 4. And with this agrees the Books of 24 Edy, 3, 
33. 39 Ed. 3. 44.4. &: N. Br. 34.1. And the Text of the Canon 
Law, which is the proper Fountain of this Learning, provesit 
fully; Decretal, de Prebend. (Gap Dignit. C. de multa > Where It-is 
ſaid, De multa providentia fuit in Lateranenſi Concilio probibitum, 
ut nullus diverſus Dignitates Eccleſiaſticas, vel plures Eccleſias Pa 
rochiales reciperet , contra Santtorum Canonum nſtituta, ce. Pre- 
ſenti Decreto ſtatuimi , mt quicungque reciperit aliguod Bentficium, 
Curam habens animarun annexam,. fi prinstale Benefiermum habebat\co ſt 
ipſo jure private, & ſi forte illudretinere contenderit ,etiam aliv ſpolie+ 
twr,&c, And with this agrees the Text in Decrer, Cayſ.2 1. 9.1. vir. 
In duabus Eccleſius Clericus conſeribs nullo mods poreft, So that it is 
evident, that the Biſhop could not by any Law have or retain 
that Benefice within his Dioceſs without a Diſpenſatiens ' which 
is Relaxatio Juris, and permits that to be done, which the Law 
had before prohibited. It is to be obſerved, That Commendarf 
wedam proviſie, and therefore ' Gamez. in Reg. de Idiomate, [aith, 
hat Commendare eft Providere ,, & quad Commenda comprehenditur 
ſub quibuſcunque regulis de - Provifione loguantibus. And by the 
Canon Law the Conſent of the Patron is requifite, where a Be-/ 
nefice is given is Commendam, Lib.” 6. Decrerak, c. Nemo. where 
the Gloſs faith, fd Commendamwuacabnur Patronus, & fi qui abi 
ex; tal; Commenda leduntur. Alſo. in-Conſtir. Orbob.” de Commentis 
it is ſaid expreſly, That Gnſenſus Patrons ad Commendam requiri- 
zy. :'The Canon Law holds theſe Commendams as very prejudicial, 
and that in divers reſpects; and therefore ſay s, That Experienti« 
Aaget, occaſione Commendarum cultum Divinum: minui , Curam ani- 
marwn neghgs , boſpitalitatem confuctam & debirant non. ſeruari , 
ras <dipeia ſupporriz&cc. 6. Extra,' cap, Paſtoris, And wheteas 
it 1sſaid:of a Bifhop, That he is to be wins axoris vir; the Ca 
neniſts expound it, That he-fhall have but one Biſhoprick, 0r 
_— Cure, for they Jay , 'that: per Commendim Bigamia con 
erahitwr in Ecckſia « Thereloreitwasmell Reſolved by that good 
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and pious Biſhop, who ( when another Benefice was offered him 
to hold in Commendam ) ſaid; Abſit ut cum Sponſa habeam Conc 
binam, But for the clearer underſtanding of the nature and dit- 
ference of theſe Commendams, it is further to be conſidered, That 
Commenda Ecclefie is nothing elſe but Commendario Eccleſia ad 
odiam alterins ;, and therefore, Decyer, cauſ, 2x, 4.1, Que 
plures, the Gloſs there faith, Commeridare nihil alind e(t quam ac- 
ponere, This Commenda or Commendatio Eccleſie is divers, accord- 
ing to the nature of the Church, and the Limitation or Conti- 
nuance of the Commenda : for a Commenda may be of a Church 
eirher Grate or non Curate ;, and it may be cither T emporanea, viz, 
for a time certain, as for Six months; or Perperua, viz. during 
the life of the Commendatory. A Church with Gye may nor 
be given i» Commendam , unleſs upon evident neceſlity , or the 
benefit of the Church, viz. to ſupply the Cure til proviſion 
be made of a ſufficient Incumbeut: And therefore by the 
Douncil of Lions it was provided ,, That a Parechial- Church 
ſhould not be given in Commendam, niſe ex 'tvidents neceſſitare, 
vel wtilitare Fecleſie,, & quod talis Commenda ultra ſemeſtris rempo- 
ris ſpatium now duraret + & quod ſecus fattum futrit, ſit irritum 
ipſo jure, &c, 6 Decretal. c. Nemo. But a Benetice without Cure 
may be given by the Canon Law for the ſubſiſtance of the Com- 
mendatory, vel ad menſam : In that ſenſe the Canonilts ſay, That 
Commendam is quaſi comedenda, quia Eccleſia que traditur in Commen- 
dam quaſi comeditur & devoratur , ard inch a Benefice may 
properly be 'given #7 perperuam Commendam. Summa ſummar. tit. 
Commenda, «x, 1, &2. And by the Rule of the Canon Law;. 
he that comes in per Commendam; is not Pralatus, ſed Procurator 
tantum ,. & eſt mſi Cuſtes , ſeu Adminiſtrator, & jus in Eccleſia 
non babet, 6. Decretal. c. Nemo. & Conſtit, Othoban, de Commen- 
dis, fo. 65, And therewith agrees 27 H. 8. 15.. where it is faidz 
That the Cardinal of York had the Abbey of St. Albans- in Com- 
mendam, and yet' was not the Abbot. Inthis Caſe of a' Commen- 
dam in Davis Rep. the Original or invention of a Commendam 
18 aſcribed to Pope Leo 4. Arn. Dom. 848. aut eo oirciter, as ap-- 
ay lib, Deeroral. cauf. 2.3. q. 2. where ip is ſaid; Unde Leo 4. ſeri- 
ty Qui pluyes Eccleſias retiner, unam quidem Titulatam, alteram 
vero ſub Commendatione tenere deber :- For by the Ancient Canons 
and Councils a man couldhaye but ene Benefice, -and- yet it is by 
ience found' convenient,.that ſometimes, viz.in-caſe of Ne- 
#y or Vtility of the Church, a man may have-the' Charge ' and 
Fruits of more Beneficesthan one 3 therefore was that Diſtintith 
averted and allowed, that althougha man ——— 
nence: 


nefice 5». Titalo, yet he may have other Benefices/ in Commeyd,, 
viz,, That another Benefice may be commended and committed to 
his Cuſtody -and Curezuntil it be provided with an able Incumbent, 
But afterwards, there being great Abuſes found in the granting of 
theſe Commendams P the Ordinaries ( for e-mninm rerum quarum 
eſt uſus , poteſt eſſe abuſus ,  virtute ſolum excepta , ſays Ariſtotle ) 
another Canon was made in the Council of Lions, Anno Don, 
1274, for reformation thereof, as appears {:b.6. Decreral. de Ele}, 
c> Elett. poteſt. c, Nemo. Nemo deinceps Parocbialem Eccleſ, alicus non 
Conſtituto in legitima erate vel Sacerdotio Commendare preſumat ; 
nec tali, mii unam , C& evidents Neceſſuate vel Utilitate Eccleſie 
ſuadente. - Hujuſmodi . autem Commendam rite fattam declaram 
ultra Semeſtre temporus ſpatium non durare, &c, But the Gloſs there. 
faith, That ſta Conſtrtutio non comprehendit Romanum Pontificem, 
ideo Romanus Pontifex poteſt Perpetuo Commendare, So that the 
Pope , notwithſtanding that Canon, had power to give Benefices 
in perpetuam Commendam, And indeed after the ſaid Council of 
Lxons,, as the Pope had reſerved to himſelf: the fole power of 
piving Benefices- 817 p__—_ Commendam , ſo he reduced: that 
power into a(t, and nſed and practiſed the ſame in-all Realms of 
Chriſtendom : Specially the Popes that were reſident at Avignon 
in-France in the times of King Ed. 2. Ed. 1, Ed. 2. Ed.3. were very 
liberal not only in granting theſe Proveſcors (contrary to our Sta- 
tutes made.in the times of King H. 1. Ed. 3,) but in-giving all 
ſorts of Eccleſiaſtical Benefices in Commendam perpetuam. Andas 
at firſt it was done for theſupport of the Digniey of Cardinals, as 
Pope Clement-6. profeſled in his Epiſtle to Ed. 3. Hiſt. Walſing- 
ham, fo, 150. b. yet afterwards theſe Favours were purchaſed by 
other Eccleſiaſtical perſons of all degrees, in all Nations, ſpecially 
in England and Ireland, And whereas the Canon Law ſays, That 
a man hath a Canonical Title . by virtue of a Commendam, that 
muſt be underſtood de Commenda Perpetua, and; not de: Commenda 
Temporali;, for the Commenda Temporalis is but a kind of Seque- 
ſtration, and may be granted by every Ordinary pro rempore Se- 
meſtri, and therefore ſuch a Commendatory non eſt Prelatus, nec 
MAaritus Eccleſie, nec facit Fruttus ſuos, ſed eſt Adminiſtrator tan-' 
tun, & Cuſtos Ercleſie.. And ſuch a Gommendanon eft ritnluts; nec 
facit ttulum, fed eſt quodaangepoſition, until the Church be provi- 
ded with a ſufficient Incumbent; and therefore ſuch a Commerids 
is commonly granted when the Patron. doth not Preſent anable 
perſon, or, when the Church is Litigious. | But the Commends 
F5rpetua, which continues. during, the: Lyfe af! the iCommendarery;. 
cannot begranted by any.jatertour Oxdinarygbut.only by the Pope. 
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in ſuch Countries where he hath Juriſdiction, or by the King or 
his Delegates in this Realm , or ſuch whoſe power therein is de- 
rived from him or confirmed by him. And this Commenda eſt ti- 
tulu Canonicus ', nam militat eadem ratio in perpetuis Commend, gue 
in alicTitulis . Lib, 6. de Ele, c. Nemo, And fo it hath heen often 
adjudged #n Rota, as Gomez. aſhxm3n Reg . de Trien, Poſſeſſ. where 
heargues this point Pro & Con at largey and where he ſaith, That 
the Faculty of a perpetual Commendam is ampliſſima dilpoſtio, & ha- 
bet ubertatem werborum, vit.. Licentiam  Facultatem Frultis emnes 
ipiendi, C* 1n proprios uſus Convertends, Ge. Que verba impor- 
tart Collationem + Triulum , & non Simplex Depe tum, ' 
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CH AP. XXII 


Of Lopfe 


1. What a Lapſe is; thegradations, and Original thereof. 

2. The difference between the Canon and Common Law, 4s tothe 
time of Lapſe , and when the Six months ſhall begen. 

3. The King is Patron Paramount of all the Churches in Eng- 
land. 

4. In what Caſes the Patron is to take notice of the Avoidance a 
bu peril, or not ; aud how the Six months is to be computed by 
the days. 

5. A Uk is not an Intereſt, but a Truſt or Aminiſtration, and 

not be transferr'd or granted over, 

6, How or from what time the Six months ſhall be computed, before 
the Lapſe incur. by Lapſe of 

7, Whether a Biſhop may Collate e after Six months, upon fai- 
lure of the chit ſhewing his IE of Orders, or bee. 
Miſſroe or Teftimonial ? 

8. In what caſe Tempus occurrit Regi in point of Lapſe. 

9. Inwhat caſes the King having Title of Lapſe may loſe his Pre- 
ſentment, 


Apſms, or Lapſe, isa lip or departure of a Right of Pre- 
ſenting to a void Benefice, from the Original Patron 
neglecting to Preſent ( within Six months next after 

the Avoidance ) tothe Ordinary. .Whence it is commonly faid, 
That that Benefice is in Lapſe or Lapſed,whereunto he that ought 
to Preſent, hath omitted or ſlipped his opportunity (a). This 
Lapſe may happen & be, the Patron being ignorant of the Avoid- 
ance, as well as if he were acquainted therewith or privy thereto, 
except only upon the Reſignation of the former Incumbent,or the 
— upon any cauſe comprehended in the Statute of 13 
Eliz., c.12, In which caſes the Biſhop ought to give notice thereot 


, unto the Patron. In this matter of Zapſe there are Three grada- 


tions, ab Inferiore ad Superiorem, after the neglect of the true Ori- 
ginal Patron, upon whoſe default (1) the Biſhop of the Dioceſs, 
within whoſe precinCts the vacant Benefice lies,ſhallCollate,unlels 
the King be Patron. (2) If the Biſhop preſents not within the 

next 
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next Six months,then the Merropoliran ſhall Preſent : And (349) if 
be Preſent not within the time by Law limited, then the King (ball 
Preſent, for that he is Patron paramount of all the Benefices with- 
in his Realms; asalſo becauſe the King and his Progenitors, Kings 
of England, have had Authority time out of mind to determine 
the Right of Patronages in thisRealm in their own Courts,whence 
lies no Appeal to any Foreign pretended Power. The Roſell Sum- 
miſt indeed makes more Gradations in this matter,as from the Pa- 
tron to the Chapter, from the Chapter to the Bijhop, from the Bi- 
tothe Merropoliran, from the Aderropolitan to the Parriarch, 
and if none ſuch,then to the Pope, Sed hoe nihil ad nos, part of 
whoſe happineſs iS an Index Expurgatorins of the laſt recited Pre- 
miſſes. And although the Law is That the Ordinary ſhall Pre- 
ſent, in caſe the Patron doth not within Six months ; yet the Law 
withal is, That if the Patron Preſent before the Ordinary put in 
his Clerk, the Patron of right ſhall enjoy hiss Preſentation (6). 
And if the Ordinary ſurceſs his time limited, he loſes his power 
astothat Preſentatian , ſpecially if it be devolv'd to the King, 
And when the Preſentation is in the Metropolitan, he ſhall put in 
the Clerk himſelf,and not the Ordinary; and fo there is no default 
in the Ordinary,though he Preſent not the Clerk of the Patron, 
if his time be paſt, in which caſe there isno remedy for the Patron 
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(5)Dr.& Stu. 


cap.36. 


againſt the Ordinary (e.). This matter of Lapſe is of very ancient (Dr. Seu. 
practice,for Mich. 3 E.1.B.Rot.105. Staff. The Biſhop of Covenryy \2id- 


and Lichfield pleaded a Collation by Lapſe Authorttate Concilis 
againſt the Prior of Landa to the Church of Patingham, And6 E. 
1, Rot. Paten. membra 2.5, in a Quare non admiſit by the Abbot of 
ny Lapſe, viz., That he Collated Authoritate Concilii poſt 


HIM 
at Quia tempus ſemeſtre Authoritate Concilis non incipit verſus 
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among the Canons of the Council of Lateran held under 
Alexanaty 3. An. 1118, inthe timeof King Hen. 2. there isa 
Canon in theſe words or to this effeft, viz. Cunvero Prebendas 
Eccleſias ſeu quelibet Officia in aliqua Eccleſia vacare contigerit, vel 
ſi etiam modo vacant z mondiu maneant in ſuſpenſo , ſed infra Sex 
menſes perſonis , que digne adminiſtrare valent, conferantur : ſi autem 
Epiſcopus, ubi ad eum ſpettaverit, conferre diſtulit , per Capituljom Or- 
dinetur. And before the ſaid Comncil the Patron was not limited 
to any time, but might Preſent at his pleaſure without any Lapſe 
(f) Seld. d (f,). Touching other Preſidents of great Antiquity relating to 
Decimis,287 this Subject of Lapſe, the Reader is here referred to that Learned 
& Bratt.lib-4+ gerjeant Rolle,in the forecited place of his Abridgment. And al- 
m_-_ though according to the Gradations aforeſaid;the Lapſe deyolves 
from the Patron to the Biſhop,trom the Biſhopto the Archbiſhop, 
from the Archbiſhopto the King ; yet if after Lapſe incurr to the 
Metropolitan,and before Collation by him made the Patron Pre- 
ſent,he may Preſent to the Ordinary of the Dioceſs, without Pre- 
(eRoll.Abr. ſenting to the Metropolitan. Contra H.4.1.El.B.R.per Popham (g ) ;- 
ver.Preſemtm, for thereby he ſeems to redeem his negleft. But yet if Lapſe de- 
lit..N. yolve tothe King, and then the Inferiour Ordinary Collate by the 
Lapſe, and his Clerk be Inſtituted and Induted, ir ſeems this 
doth not make a Plenarty againſt the King to put him to his Quare 
Impedit, but he may notwithſtanding Preſent and o»ſt the Clerk of 
the Ordinary; for when Lapſe incurstothe King, it cannot be 
taken away by the Ordinary : And then when the Ordinary Col- 
lates without good Title, it makes not any Plenarty againſt him 
who hath the right as the King hath to Preſent; for a Lapſe incur- 
ring tothe King is not like that which incurrs to the Metropoli- 
tan(h). But if a Patron Preſent, and his Clerk be Inſtituted,and 
remain Eighteen months without InduCtion,in that caſe theredoth 
not any Lapſe incurr to the King; forthe King hath not any Lapſe, 
(4) Hob. Rep. but where the Ordinary might have had it before (z). But if a 
2c8. Biſhopdies, whereby the Temporalties are in the Kings hands, if 
dvring that time the Six months paſs, whereby a Lapſe happens, 
| the King ſhall have it , and not the Guardian of the Spiritualties 
(&) zraRt.l.g, (k). Nor doth an Admittanceof Reſignation by Fraud, take 
0.404.ScR.10 away the Kings Title ; for in Comber's Caſe againſt the Biſhopof 
Ciceſter, where the Iſſue in a Quare Impedit was, if S. R. by covin 
between him and C,, and R. did Reſign into the hands of the ſaid 
Biſhop, ifthe King hath Title of Lapſe, and a Reſignation be 
made by fraud, and one Admitted, this ſhall not take away the 
Kings Title,for if the Kings Title appear upon Record, then ſhall 
goout a Writ for the King, but otherwiſe it is upon matter of E- 
widencethe King doth loſe his Preſentation as well by reſignation 
as 
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lit.Q nu. 21. 
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2sby death,where he hath Title to Preſent byLapſe,and doth not, 


— 


except the Reſignation be by Fraud (7). And in the Caſe of the (1) Tria.6.Jac. 
Queenand the Archbiſhop of York, and Bucks,it was Reſolved by Rot-162g, 
Comber verl. 
Epilc.Caceft, 
Brownl. Rep. 
par. 1. Actions 
on 


the Juſtices , That a tion, although double or treble , can- 
-not be an Uſurpation againſt the King to put him out of an Ad- 
yowſon (m). - j | 

(2.)The Canon Law allows Two months more to an Eccleſiaſti- 


g. Inp, 


cal,than to a Lay-Patron, ere the Lapſe ſhall be incurr'd, the for- (n) Trin.zz, 


mer having by that LawSix months to Preſent, the latter but Four, £5 


Summ. Angel.tit .Fus Patronat.y. 16. So the Law of Scotland : Payſ. 
Connſ.par.1.c,2, Weneednot inquire into the Reaſon of that dif- 
_ or _ portion; letat ſuffice the Laity, | That it was the 
Canom(ts Þ 
intereſt; he CommonTLaw. impartially levels them bothtoone 
and the fame equal ſtandard of Six months. By the Common Law 
of England,as well Clerks as Laicks haveSix months to Preſent be- 
fore the Lapſe incurr : Dr. Stu, 116.6, Per la Com. Ley De Scoce : 
Laics Patrons imeſtre, Ecclefiaſtici vero Sex menſum ſpatinm ha- 
ben ſibi' conceſſum ad Preſentandum perſonam idoneam Eccleſia va- 
canti, Skene. Regiam Majeſtatem, 10.6, But Jac. 6.pl. 1.cap.7.pl.7. 
cap. 102. pl, 12. cap. 119, 158. Concedit Patrono Laico ſpatiwon Sex 
menſuon,infra quod Preſentare deber. The Queſtions not ſo much, 
when the Term ſhall end and determine,as when it ſhall commence 
and from what time the Six months ſhall be computed. The An- 
ſer falls under a double conſideration, or is diverſified according 
tothe divers manners of Avoidances;forift by Death;Creation, or 
Ceſſion the Church be void,then theSix months ſhall be computed 
from the Death, Creation, orCeſlion of the laſt Incumbent, where- 


ure to have it ſo,;for reaſons beſt known to their own - 


Cro.par.t. 


of the Patron is to take Notice at his peril:But if theAvoidance be 
by Reſignation or Deprivation, then the Six months ſhall ; begin . 


from the time of Notice thereof given by the Biſhopto the Patron, 
whois not obliged totake knowledge thereof from any other, 
than by ſignification from the Biſhop (»). But in caſe the Avoid- 
ance were cauſed by an Union (for ſoit might be) then the Six 
months ſhould be computed from the time of the Agreement upon 
that Union for in that caſe the Patron was not ignorant of, but 
privy to the Avoidance ; for there could be no Union made', but 
the Patron muſt have the Knowledge thereof; and thenit: was to 
be appointed who ſhould Preſent after the Union, as whether one 


(n) Dr.&e Stun 


or both, either jointly or by turns one after another, as the Agree- (») pr Se, 
þY 


ment was upon the Union (0), 


fa (3.) The 


uUnu2 


Ow 
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(3.) The Continuance ofa Voidance of a Church by the ſeverat 
Lapſes of Patron, Biſhop, and Archbiſhop, derives the Title 
-Prefentation at law to the King as Patron paramount of all the 
Churches in England; and wherever the Onginal Patron by Law 
ought to take notice of a Voidance at his Peri], there and in ſuch 
caie by a Non-Preſentation within Six months from the time of 
ſuch Voidance the Lapſe will ever incur: And generally by the Ad- 
miſſion , Inſtitution and Induction toa Second Benefice , Prima 
Eccleſia vacat de perſona of the Incumbent, & wvacans continuat til 
( p) Mick2, Pew Induttion (p). But when an Arc haiſhop, Biſhop, or other 
Car.C.B.Ror, Ordinary hath given aBenefice of rightdevoluteunto him byLapfo 
441.-The King of time, and after the King Preſenteth;and takerh his Suit againſt 
and the Biſh. the Fatron, who poſlibly will ſuffer that the King ſhall. recover 
_—_ yy without ACtion tried. in deceipt of the Ordinary or:the. poſleſſor 
Caſe.Co. Of the faidBenefice z in ſuch and all other like caſes, wherethe 
1.pa.258, Kings Right is not tried , the Archbiſhop, Biſhop, Ordinary, or. 
Poſleſlor,ſhall be received to counterplcad the. Title taken for the 
King, and to have his Anſwer, and to ſhew anddefend his Right 
upon the matter,althongh that he claim nothing in the Patronage 
(4) An.25.E%.. (4): ſo that the Ordinary may Counterplead the Kings Title for 
3-caP-7. a Benefice fallen to him by Lapſe.. Alfo when the King doth make 
Collation or Rreſentment to a Benefice in another Rights,theTirle 
whereupon. he groundeth himſelf,may be well examined,thar ir be 
true;which if before Judgment it be. by. good Information found 
ro be otherwiſe, the Collation or Preſentment thereof made may 
be Repealed, whereupon the true Patron or.Palleſſor may have as 
many Writs out of Chancery as ſhall be needful. There are ſome 
()St.25,Ed. (r) Statutes ( the King not being bound 'by Lapſe of Time, for: 
I-C-Je nullum Tempus occurrit Regi ) which are good remedies and re- 
Se.13R.2.1.. licfs for the Ordinary thar hath Collated by Lapſe, as al{o forthe 
St.g H-g-21- Clerk that is Colkated; for otherwiſe a cc mmon Perſon might by 
Practice have turned out a lawful Collatee : to which-purpoſe the 
Eord Hobart doth inſtance in a Caſe ; A Common perlon no true 
Patvon Preſents within Six months , and the true Patron himſelf 
Preſentsnot in.time , whereupon the Ordinary Collates-by the 
Lapſe,againſt wham the Pretender brings a Quare Impedit, becauſe 
his Clerk was refuſed, wherein he muſt needs prevail;ifhis Title be 
good:and-irmult be taken fox good, becauſe neither Ordinary nor 
Incumbent could deny it; for de 0x apparentibus, & de non exiſten- 
tbys eadem effratia;, which Inconvenience is remedied by the faid 
Szar. of 25 E.3.c.7. Note, that Lapſe doth not incurrto the Or- 
dinary by reaſon of his not examining the Clerk within 6 months. 
Trin.3.Jac.B.R. inter Palmer and Smirh, Reſolyedper Car. 


(4.) If 
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(4.) If a Plea be ing detweet T | re ng 
men vg | wo i 
al wn rn Tomei omega 
jent by - e,and-herthat hath the Right to Preſent tha - 
gory Statute recover his Dammages (-). Bur it is; ccord- 
Peoeath -- ba ſhalt of 13 Eliz.12. That no Titleto Collie: aq 
— - IP - = accrue vpon'any Deprivation ipſo fait ; + te ag 
: r Notice of ſuch Deprivation gi ? he tear 
Ordinasy to the Patron (+). Butt if the Church bec given bythe e In). 
_ Creation, or Ceſlion of the laſt Incumbent ey dy (+) Dyer, fo. 
Ms to take Notice of ſuch Avoidances Wirhin - Atron is 3463369,377- 
= hs thereof (#). But. if 1t become void by Depriy mms” TER 
a Clerkis not obliged totenderhis I os Re- 
_ nor the __ obliged to Prefent his Clerk, bur within the (u) 22 H.6, 
m——_— after Notice legally given him by the O dir one 2 /Dr $ 
= — ance by ſuch Deprivation or Reſignation ( ah worn L-2-c31+. : 
on nn 
. Noris %L COD 
_ — _ months ——— CO —_ O 2 Feb 100. 
botke Bi _ I Clerk,in caſe the former were legall . » 62.4. _ 
Jon op (z). Yet the Ordinary may not take ad I (x) Kelw. 50 
lined (a); though RIDING EINE dhegily.. 
| (4); though it be otherwiſe wi NT 
_ _ aliquo evincente,&c.verb CL Dr S03 As 
_ 7 the Patron Preſent before Induction . in: Sh _ 3-b. 41H 
Deer = too late (b). . Andat the Common Laws Cale it 4.804. &. 
ry; 4 — Counſellor makes. it a doubrful Qreſtion, if wma? 
King —_ plete the King, andthe Patron Preſents be = 3 if 0) Dyer 2704 
Kingstit! 1 of the Lapſe , whether this ſhall av wy wn '& Dy.2 
hk m q - ple? This (ſays he) isa Queſtion b wes e Þ-55e * 
the benefit of —_—_ to be cheayfiirirtharthe King ſhall end. © —— 
ma—_ the Lapſe(4); but addsthat divers Anthoriti Rs e)Geg Eh 
Far em (e). Andinthe caſesaforeſaid ,. wherein N > AY ATI 
_— onghe to be given to the. Patron before the L —_ of 116. _—_ 
perſon a ma is not obliged to take Notice thercof fr —— | 
aomult he than the Biſhop himſelf,orother Ordinary (which Roll.2.368.b. 
ovens —_— the Patron perſonally, ifhe livein hed: - Gan — 
Pai Chr and affixed on the? fob w 4 meg thereofin the - & Stud, 
Cs Beret eta Cane de Park Conple 
ice dath expreſs incertain(as i IVE turn > Parſ.Counſel.. 
Dopnivatize-ſat.(2) : As A — Gn of ay too & Dr.&'Su 
heoroereadingthe 39 Articlesof Religion the ns 
dpantic Eb) notice thereof,whichkrnotice ought to —— (e)Corfir 95> 
6) 18 Eliz. Dy ). Before Laepſecan incurr againit a Patr pe nyo & Cro. Ei. 1 9%. 
£r.345. Trin.41. ElB.R. Baker and Ereat's Caſe, n= qa Dyer. 32822. 
d "WO PUN . 3, Ce, 0799 


of Lapſe \ 


ofhis Clerks being refuſed by: the Ordinary forinſafficiericy,myſt 
be given tothe perſon of the Patron; 1f he may be ford, and it is 
notin that Caſe ſufficient to fix.an Intimation thereof on the Door 
of =_ Church to which he was preſented. D. 16.E1.327,7.bi Ad. 
A.) 53.1 01.5% ey / | m4 
"I It is ſaid; That a/Lapſe'is not an Intereſt naturally,.ask 

- the Patronagez: but a meer. "Truſt in Law: And ifthe Sx month 

be incurred, yet the Patrons Clerk ſhall be received , if he bePre- 

(i)3£.4.3, ſented before the Church be Filled bythe Lapſe (z). Obſerve 7E, 
Brook Ple. Dyer 241, for it feems bythat caſe, that the Patron ſhould Pre. 
narty,1s ſent againſt the Kings Lapſe, for he hath dammage-but for halſa 
43 340 year. And Hob. Chic: Juſtice ſays, That a'Lapſe is an at and 
*+2% . officeof Truſt repoſed by Law,inthe Ordinary,Metropolitan,and 
laſtly in the King 3 the-end of which Truſt” is 'to providei the 

Churchofa Rector,in default of the Patron ; and yet as forhim, 

and to his behoof. And therefore as he cannot transfer his Truſt to 

another, ſo canno the divert the thing wherewith he is entruſtedt6 

any other purpoſe, : ' :Nor cana Lapſe be _=_ over, as/a Grant 

- ofthe next Lapſe offuch-a Church , neither before'irt fall; nor af- 

ter. If the Lapſe incarr,and then the Ordinary die;the King ſhall 
Preſent,and not the Executors of the Ordinary : For it is an 
Adminiſtration than an - Intereſt ; and the King cannot hayea 


hl. hb — 


(4) Mich.1o. Lapſe;but where the Ordinary might have had it before-(k.). -If 


| ——"— 4g an Infant-Patron Preſent not within Six months,the Lapſe incurrs, 
ey ver.the The Law is the ſame as againita Feme-Covert, that hath right to 
Biſhop of:co- Preſent, 35 E.3.Qu.1m.46. . 
ventry and (6.) In the firſt Paragraph of this Chapter it is ſaid, That 
Lichfield. Tempus Semeſtre authoritate Conculis non mcipit - verſus Patrons! 
—— miſs a tempore Scientie mortis perſone, that is, of the laſt Incumbent 
(3) 6 E.1.Rot. (p). And ſo Adjudged upon a Writ in the time of E. 2. (4), and 
Pat.membr. {aid to be per Legem & Conſuetudinem Regni hattenus ufttatas, As 
25.  '-:- if the Incumbentdie beyond Sea, the 6 months are not computed 
W —__ from the time of his death,but from the time of the Patrons know- 
J%® ledge thereof; andſoitwas Adjudged in a' Quare non admiſtt be- 
| tween the Abbot of St.. Mary Eborumand the Biſhop of Norwich, 
/x) 4i&.6.E.z, aSaforeſaid (7). For the'Six months are not:reckpned from the 
death of the Laſt Incumbent, but from the rime the Patron might 
| (according to. a reaſonable Computation, having regard to- the 
diſtance ofthe place where he was at the time of the Incumbents 
death,if he were within the Realm at that time) have come to the 
(s) 5 E-t-76+ knowledge thereof;for he ought afterwards to take notice the! 
—_— ashis peril,and not before, forthat-he wasin ſome other County, 
contra Co:s. Shantbat wherein the Church is, and wherein the Incumbentdied 
Catesby,6 2b: . C) And if the Ordinary refuſe a Clerk for thathe is —_— 


Mt. a. AM. es Aa Mr a—_  co@u>t 4 Al. oa oc. 


jn that caſe the' 
Notice thatbeT 


Hare. 
( D.r5,15. 
JOt | ., TT EL229.7.per 
ifthe Ortlinary refuſe a Cletk bechul@Heis Oimod?, HE $48) curien. = 1+ 
give notice thereof e& the Parrbny biherwiſe rhe Lapfe: doth Bot! (2)! Hh7.9.by 
incurr (y). So likewiſe, if he be refuſed for Common Ufury,-Si- SS he 
mony,Adultery,or other Notorious Crime, Notice thereof ought Dr & Seuc16; 
to be given tothe Patron,otherwiſe the Lapſe doth not incurr (z). 5E.4-3-b. 
A Lay Patronought to have Notice ere the Zapſe ſhall Incurr, in () 38-£.3-2. 
caſe his Clerk be refuſed for /lirerature : otherwiſe as to a Spiritual (2 18 B. 7. 
Patron, becauſe the Law preſumes , he might well know of his CO 
inſufficiency before he preſented him(a). And if the Biſhop who Fowich v9 
took a Reſignation dies, the Lapſe doth not incurr to his Succeſſor (4) 18 A. , 
without notice tothe Patron (6). Kell.45.b. 
(7.) In a Quare Impedit the Defendant pleaded, That hede- (c) bid. 
manded of F.S. the Preſentee of the Plaintiff to ſee his Letters of 
Orders, and he would not ſhew them, and alſo demanded of him 
his Letters Miſſive or Teſtimonial teſtifying his. ability ; and be- 
cauſe he had not his Letters of Orders, nor Letters Miſſive, nor. 
made any proof of them to the Biſhop; he deſired teave ofthe 
Biſhop to bring them, who gave him a week ; and he went away 
and came not again, and the Six months paſſed, . and the Biſhop: - 
Collated by Lapſe : 1t was Adjudged in this Caſe, That theſe were 
no Cauſes to ſtay the Admittance of the Clerk,for the Clerk is not 
bound(underſtand'it only at Common Law) to ſhew his Letters of 
Ordersand Letters Miſlive to the Biſhop, but the Biſhop muſt try 
him upon Examination (c). (b) Trin-33- 
(8.) A Parſon of the Church of S. of the value of Ten pound, Eliz.B.R. 
took a Second benefice without a Diſpenſarion, and was lnftituted Palmer. and 
and Inducted, and continued ſo for twelve years : The Fatron cn 
pteſented 7. $,who was Inſtiruted and Inducted,and ſo continued cog. © 
diyers years, and died. The Queen preſented the Defendant C. Cro.par1. 
ratione Lapſus in the time of A. who was Inſtituted and In» 
dutted. B, the Patron brought a Quare Impedit againſt the Ordi- 
nary and C. It was held by the Juſtices, That the Writ did well 


liez and that rempws occrrit Regine in this Caſe,and that laſt Clerk | _ 


ſhould be removed. And it was held by the Juſtices, That upon a Bevery and 
Recovery in a Qua.Impedsr,any Incumbent that comes in pendente cornwall's 
Lite ſhould be removed. Caſe, 


(9.) In, 


Of Lajſe,.: 
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"(9.) In the Caſe-between Cunber and 
& are 2s, If Title of Lapſeac 
Patron Preſents, yet the King may Preſent at any time as long as 
the Preſentee is.Parſon; buttfhedies, or Reſigns before the K 
preſents, he hath loſt his preſentment. .(2.) If the King hath Ti 


"by L«pſe,becauſe a parſon hath taken 2 Second Benefice, if the par- 


dies, ox Reſigns his Firſt Benefice, and the patron preſeucs, 
ſcarce Reſigns upop.Covia anddies, Tek {oy 
that preſentment (£). 


CHAP. XXIIIL 
Of Collation, Preſentation, and Nomination. 


1, What Collation is, and bow it differs from Preſentation, 

2, Collationgains not the Patronage from the Crown, 

3, The Ordinary's Collation by Lapſe is only in the Patron's 
right, 

4. What Preſentation #5, and how in caſe of Co-heirs, or Joynt- 

*  tenaitts, or T enants in Common, 

5- Whether the Grantee of the next Preſentation, not Preſenting 
at the Firſt Avoidance , ſhall loſe the benefit of hs 
Grant ? 

6, The Right of Preſentation #s not an Eccleſiaſtical, but Tempo- 
ral Inheritance, and cognizable at rhe Commun Lew, ; 

7. The power of the Ordinary in caſe of Coparceners, Foynttenants, 
or Tenants in Common, as to Preſentation. 

8. Inwhat Caſe the Biſhop hath Elettion, whoſe Clerk he will. Ad- 
mit, 

9. Whether a Preſentation is revocable before Inſtitution ? 

10, Whether the Son may ſucceed his Father in the Church ? and 
who may vary from, or repeal-bis Preſentation. 

11. What Nomination #s, and the qualifications thereof, 

12, Inwhat Caſe the Preſentation is the Nomination, or both as 
one in Law. | 

13. In what caſe the Nominator ſhall have a Quare Impedit, as 
well as be that hath Right of Preſentation; And - there may 
te a Corrige Nomination -, 4s well. as a Corrupt Preſenta- 
tion, 

14. Whether the Collatee be Incumbent, if the Biſhop Collate bim 
- within- the Six months * And in what Caſe the Kings Pre- 
ſentation within the Six months may be an Uſurpation, or- 

+ : a, 
t5. Wherethe Ordinary. Collates , the Patron is totake notice of it 

at his peril. | 

16, Who ſoall* Preſent in caſe the Ordinary , to whom a Lapſe #3 
devolved , be within the Six months tranſlated to another Bi- 

' doprick, 

17.” AReſignation to a Proftor ,, without the Biſhops Acceptance. 

makes not the Chyrch void, 

; A X x 18,. 
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18, A Parochial Church may be Donative, exempt from the Ord;. 
nary's Turiſdiftion , and is Reſignable to, and Viſible by the 
Patron, not the Ordinary. | 

19. Where Twoareto Prefem by Turns; what Preſentation ſhall 
ſerve for a Turn, or not, _ POP 2 

207th. ad Gapor15 \abe\ Som mayer fired the Raberan Ye ſane 
Church, 

21, To what a Preſentation may be made. 

22, The Kinisrighr of Preſentation asSupream Patron, 

23. Inwhat caſe theKings Prerogative to Preſent doth tot take place, 

24, Inwhat Caſes ir doth. 

25. To whom the Patronage of. an Archbiſhop belongs. 

\ 26, "Whether Alien Miifters are Preſenrable to a Church in Eng 
land. | 

27, 'In what Caſe the Patron may Preſent de novo. 

28, Difference-betwten the King and 4 Coimion perſon in point of 

Preſentation, 
29. ACallation mukes no'plenarty where it ir tortions. 
30. Preſetitarion mily'be ver parol as well as byWrirting, 
31,” What difivtnt's to-n Revocktior of the King*s Preſentation, 
32, Canſes of Refuſal of the Clerk Preſented, 
33, Certain Law-Caſes pertinent to this Subjett , 
34. == Inſtitution granted after a Caveat entred, bk 
void ? | 
. 35. What ſhall be held a'Serving of a Turn, and good Plenarty and 
Incumbency, againſt a Patron in Severalty. | 
36, AClerk refuſed byreaſon of his not being able to ſpeak.the Well 
Language. 
37. What is the beſt Legal Policy upon every Preſentation by Uſur- 
| pation. 
' 38; "One of Two'Grairtees of an Advowſon, to'whom the other hath 
| = og , may Prefent alorie, and have a Qua.lmp.sn his ow 
ame, 
39. ACterkrefuſed for Inſufficiency by the Biſhop, may not afitr- 
wards be Accepted, 


(1.) YZ Ol[ation in its proper ſignification, is the beſtowing of 3 
Benefice by a Biſhop that hath it' in his ow proper 

__ I]UP]" right,gift,or patronage; diſtinguiſl'd from nfo 
only m this, That /»/tsrutio7 into aBenefice isat the inſtance,motion 
or Preſentation of the Patron,or ſome other Having pro cempore the 
Patrons Right,performed by the Biſhop.Exr.de. Inſtit;& dt Coed]. 
Poabe.&0.Byt Collation is, not only whetii theperſon is Admitted 
to theChurch or Benefice by the Biſhop or 6ther perſon Ecclelaſt 


, 
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cal;but alſo-when-the Biſhop arthat ocher-Ecclelaſtical -perſon 1s 
therightful Patron thereof,or when. the Biſhop or Ordinary hath 
right to preſent forLapſe of the Patron:and yet ſometimes Collarion 
is& hath been uſed for Preſentation(a), And ſo Preſentation, Nomi- (4) $t.25.E, 
nation andCollationzare commonly takenfor one and the ſame thing 3.5. 

in ſubſtance,though at times diſtinguiſhed(b): Andi\whereas it hath (9/14 Hg: 
been a Queſtion, If one hath the Vomrnarionand another the Pre- - =_ Kink;- 
ſemation,which of them ſhall be ſaid to bethe very Patrons it hath 

alwaies been taken to be the better opinion, that he who hath the 
Nominationyis Patron of the Church, And where an Abbot had the 
Preſentation,and another the Nomiiation,and the Abbey ſurrendred 

tothe King ; he that hath the Nomnarzonſball naw have all; for 

the King (hall.nor. Preſent for him, that being athing undecent for 

the King (c). But as to Collation and Re they were in 74) x Car. B; 
ſubſtance oneand the ſame thingzas aforeſaid(d):But to ſpeak pro- R.DI:kenſon 
perly, Collation'is where theBiſhop himſelf doth freely give a Bene- 20d Green- 
fice, which is of his own Gift by right of Patronage or Lapſe (e). —_ _ 
This word [Collation] ſeems allo tobe frequently uſed when the Us hs Ez: 
King Preſents;and hence itis that there is a Writ called | Collatiore 54, 

fatla uns poſt mortem alterius, cc, ] direftedtathe Jultices of the (e) 25 Ed-3-6.. 
Common Pleas, Commanding them to. direct their writ toa Bi- * = 
ſhopyfor the Admitting oneClerk inthe place of another Preſented 
bythe-King,which Clerk ( during the Suit: between the King and: 

the Biſhops Clerk) is departed this Life: For Judgment once given: 

forthe Kings:Clerk,and he dying before his Admiſſion, the King: 

may beſtow his Preſentation on another (f)). This GUarion, Pre- (7 geg.of 
ſentation;and Nomination,are in effect Synonyma,being diſtinguiſhed Wrirs,f0.31.bs. 
only in reſpect rather of Perſons,than of Things. 

(2.) Yet there may:be a great.difference betwixt Preſentation and 
Glatianywhich gains not the Patronage from the King, as appears 
Inthe Caſe of the Queen againſt the Biſhapof York , where the 
Queen brought a- Quare Impedir againit the ſaid Biſhop, and one 
Ms:k,and counted upona Preſcntment made by. King H.3. in the 
right of his Dutchy of Lancaſter, and ſo conveyed the ſame tothe 
Queen by Deſcent: The Biſhop-pleaded, That he and his Predecef- 
ſors haveColiared tothe ſaid Church,&c.% Monk pleaded the fame 
Plea,upon which there was a Demucrer. Andiit was moved by Beau- 
mont Serjeant, that. the Plea is not good, fora Cellation cannot gain 
any Patronage,& cannot be an Uſurpation againſt a Common per> 
lon,much leſs againſt theQueen;to whom noLapſes ſhall be aſcribed 
Calthough thcQueen is ſeized of this Adyowlon in theright of her 
Dutchy, yet when the Church becomes void,. the right to preſent. 
velts in the Royal perſon of the Qu. and yet vid. the Old Regiſt.31; 

Rex preſentat nan in jure corone,tunc incarrit et Tempms. Ham, 
XN. x. 2. Ser). 
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Serj.By theſe Collations the Queen ſhall be put out of polleſſion, and 
put to her Writ of Right of Advowſon , but the ſame ought to 
be intended,not where the Biſhop Collares as Ordinary, but where 
he Collates as Patron, claiming the Patronage to himſelf, for ſuch 
a Collation doth amount to a Preſentation; and here are twoor 
three Cliations pleaded, which ſhould put the Queen out of poſ- 
ſeſſion, although ſhe ſhall not be bound by the firſt during the life 
of the firſt incumbent. Yid.Br. Quare Impedit, 31, upon the a- 
bridging of the Caſe of 47 E. 3. 4. That two Preſentments the 
one after the other ſhall put the King out of poſſeſſion, and put 
him to his Writ of Right of Advowſon, which Azderſor denied, 
And it was holden by the whole Courtyhere is not any Preſentation 
and then no poſleſſion gained by the Collarions : and although the 
Biſhop doth Collate as Patron,and not as 0rdznary, yet it is buta 
Collation, And there is a great difference betwixt Collation and Pre. 
ſentation;for Collation is a giving of the Church to the Parſon, but 
| Preſentation 1$a giving or offering of the Parſon to the Church,and 
(e)Paſch. 33. that makesa Plenarry,but not a Collation (Fg), 
Eliz.C.B, , .(3,) The Clarion of the Ordinary for Lapſe is in Right of the 
on dhe 1414 P3tron,and will ſerve him for a Poſſeſſion in a DarreinPreſentment, 
Yorks 4-1 as appears by Colt and Glover's Caſe againſt the Biſhop of Coventry 
Leon.Rep, and Lichfield, where it is ſaid, That the Ordinary, or he that pre- 
ſents by Lapſe,isa kind of Attorney made by Law, to do that for 
the Patron,which it is ſuppoſed he would do himſelf,if there were 
not ſome lett;and therefore the Collation by Lapſe is in right of the 
Patron,and for his turn, 24 E.3.26. And heſhall lay it as his pof 
C6) Mich.10; ſeſſion for an Aſſize of Darrein Preſentment, 5 H. 7.43.(b). It 
Jac.Ror.2642. ſeems alſo by Gawdy's Caſe againſt the Archbiſhop of Canterbuy 
we and others, That although a Biſhop Collares wrongfully, yet this 
Cor. and Lich, MAKes ſuch a Plenarty as ſhall barr the Lapſe of the Metropolitan 
Hob.Rep, andtheKing(z). And this Collation by Lapſe is an act and office 
(z)Hill.197 of Truſt repoſed by Law in the Ordinary, Metropolitan and Kingz 
Jac.rot.18 - 4 the Title of Lapſe being rather an Adminiſtration than an Intreſt, 
_ £29) asinCol''sCaſeaforeſaid z which Title of Collating by Lapſe may 
of Daxt.c at, be prevented by bringing a Qua.Impedit againſt the Biſhop: Alſo 
Hob.Rep. Where andiin what Caſes the bringing of that Writ againſt theBi- 
C& ) Mich.15. ſhop ſhall or ſhall not prevent ſuch Collation, appears in the Caſe 
1 — or e Of Brickbead againſt the Archbiſhop of York, as Reported by Sir 
7arb. Hen, Hobart Chief Juſtice (k). 
Hob.Rep. (4.) Preſentation is the Nomination of a Clerk to the Ordinary 
to be Admitted and Inſtituted by him to a Benefice void, and the 
fame being in Writing,is nothing but a Letter Miſlive to theBiſho 
or Ordinary, to exhibit to him a Clerk to haye the Benefice voi 
ed;the Formal force hereof reſteth in thele words, viz, Preſents 
V0 
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vobisClericurm mexm.” Thus Preſentation properly ſo called, is the 

att of a Patron offering his Clerk to the Biſhopzto be Inſtituted in 

a Benefice of his Gift (7). It 1s where a man hath a Right to give (!) the Forn 

any Benefice Spiritual , and preſents the perſon to the Biſhop, to #%#20f vid. 

whom he gives itand makes an Inſtrument in writing to the Biſhop 9 kf 

;: his favour; andincaſethere be divers Coheirs,and they not ac- 3*E 

cording in the Preſentation,that which is made by the eldeſt of the 

Coheirs,ſhall be firſt Admitted, but if it be by Joynttenants,or Te- 

nantsin Common,and they accord not within 6 months,theBiſhop 

ſhall preſent by Lapſe (-). By the Statute of 13 Eliz. cap, 12, (#) Terms of 

a Preſentation of an Infant to a Benefice is void. And although a p09 ed: 

Preſentation , being but the Commendation of a fit perſon by the —_— 

Patron tothe Biſhop or Ordinary to be Admitted and Inſtituted 

intoa Benefice,may be don either by word alone,or by a Letter or 

other writing,yet the Grant ofa next Avoidance is not good with- ; 

out Deed (»).But a Preſentation, being noother than a Commenda- Cn) _— _ 

tion of aClerk to the Ordinary ( asaforeſaid) and only athing ©, Cripps &e 

concerning an Advowſon,without paſling any intereſt of the In- the Archb.of 

heritance of the Advowſon,may be done by word only;upon which Canterbury's 
ound it was reſolved by the whole Court,That the Kings Pre- Cc 

entation unto an Advowſon appendant to a Mannor parcel of his G) pk, - 

Dutchy, under the Great Seal of England, without the Seal of the 8. 71, King 

Dutchy,was well made,and good (o):Yea,and for the ſame Reaſon and the Biſhoy 

for that a Preſentation is but a Commendation,and toucheth not the of Linc.Caſe, 

Inheritance,was the Kings Preſentation to the Deanary of Norwich 7 _ 

held good,albeit in the ſaid Preſentarion he miſtook and miſreci- Caſe CD 


ted the Name of the Foundation of the Deanary (p). the King and 

the Bilhsp 0 
Chicheſter,then vouched and affirmed for Law. (p)Stephen Gardiner's Caſe there wncked Get, 
Chief 7uſt ice. Vid.Mich. 3 Car.B.R. Stephens and Potter's Caſe, Cro. 1. par.70,71.acc. Vid. Trin 
8 Jac, C,B, rot. 1811. Cro.2.par.247. the ſame Caſe, | 


(5.) 4. ſeizedof an Advowſon in Fee, Grants Preſentationem 
to B, quandocungque C quomodocungque Eccleſia vacare contigerit, pro 
wicavice tantums; in the Grant there was further this Clauſe,v:z. 
Inſuper voluit & conceſſit, That the Grant ſhould remain in force 
quouſque Clericus habilis & idonens ſhall by his Preſentation be Ad- 
mitted,Inſtituted,and Induted. Afterwards A. grants away the 
Adyowſon in Fee unto S. The Church becomes void. S. Preſents, 
The Church becomes void again. S. Preſents G.upon a diſturbance 
of 24. the Preſentee of B. the Firſt Grantee , a Quare Impeait is 
brought, The Queſtion was, Whether B.the Firſt Grantee, not 
Preſenting upon the Firſt Avoidance, had loſt the benefit of his 
Grant? In this Caſe it was Adjudged by the whole Court, That 
athough 4. the Grantor grants Donationem & Preſentationem, 
quam 
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(s) Dr.$ Stu. 
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KAndec Eccleſia vacare contigerit , pro uNica vice tantnum ; 
Frogtatobew taken the firſt Preſentation that hapned, and bk 
rotEleCtion to take any turn other than the Firſt, when theChurch 
firſt becomes void; and by his negteCt in not Preſenting then, had 
loſt the benefit of his Grantz and the ſubſequent words in the 
Grant are but only an Explanationofthewordsprecedent, and re- 
late to the next Avoidance (9). +1 

(6.) The Right of Preſentation isa Temporal thing,and aTem- 
poral Inheritance,and therefore belongeth to the Kings Temporal 
Laws to determine,as alſo to make Laws who ſhall Preſent after 
Six months as well as before;ſo as the Title of Examination of 4: . 
bility ox Non-ability.be not thereby taken from the Ordivary. The: 
Law-is the ſame touching Avoidances,for it ſhall be judged by the 
Kings Femporal Laws,when and where the Church may be ſaid 
to-be void or not; the Cognizance whereof doth not belong'to the 
Kings Eccleſiaſtical Laws;and therefore where a Parſon is made a 
Biſhopor acceptsanother Benefice without:Licenſe,or Reſigneth, 
or be Deprived:In theſe caſes the Common Law would hold the 
Church void;albeit there were any Eccleſiaſtical Lawto. the con- 
trary (7) : And: it is ſufficient for the Ordinary's diſcharge, if the 
Prelentee be able, by whomſoever he be Preſented; which Autho- 
rity is acknowledged onall ſides to have been ever inherent in the 
Eccleſiaſtical Juriſdiction: But as to the Rightof Preſenrarion-it 
ſeIf,to determine who ought to Preſent,and who not, and at what 
time,and when the Church ſhall be Judged to hecome void, and 
when not,all theſe appertain tothe Kings Temporal Laws.And in 
caſe it happen that the King Preſentnot, where of Right he may, 
in ſuch caſe theOrdinary may pro rempore depute a fit perſon toſerve 
the Curezas in like caſe he may, where there is a default or negle(t 
in other Patronsto Preſent,and do not (5). 

(7.)if the Patrons be Joynt-tenants, orTenants in Common of 
the Patronage,and they vary or differ. in their Preſentations,” the 
Ordinary is not in that Caſe bound toAdmit either of their Clerks, 
nor him that is Preſented by the Major part: And if the Six months. 
expire cre they agree,the Ordinary -may Preſent by the Lapſe; but 
within the Six months he may not. for if{o, and the Patrons a6 
cord,they may bring a Quare Impedit againſt him as a Diſturber, 
and remove his Clerk. But in caſe the Patrons have the Patronage 
by Deſcent as Coparceners,then is the Ordinary obliged to Admit 
the Clerk of the ElGeſt Siſter,who hath the precedency by Lay in, 
the Preſentationzii ſhe ſo pleaſe;after which and at the next Avoid- 
ance the next Siſter ſhall Preſent,and ſo in order by turn one Silter- 
after another til[all the Siſters or their Heirs have Preſented, and 
then the. Eldeſt Siſter ſhall Preſent again, and this is ay a Pre- 
cnting. 
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ſenting by Turn,which holdeth alwaies between Coparceners of an 
Adyowſon,unleſs they agree to Preſent together,or in ſome other 
manner by way of Compoſition,which if ſo, then the Agreement 
ougtit to hold good. Yet here note, That if after the death of the 
Common Anceſtor » the Church happen to be void , the Eldeſt 
Siſter together with another of the $1ſters,preſents,and the other 
Siſters ſeverall y and cach inther own Name; or jointly and altoge- 
ther; In this cafe the Ordinary is not- obliged to receiveany of 
their Clerks,but may fuffer the Church to run into the Lapſe; for 
there is no obligation on the Ordinary to admit the Clerk of the 
Eldeſt Siſter,but where ſhe preſents-in her own Name only. And in 
ſuch caſe of yariance'or difference;among the Patrons touching the 
Preſentation,Che Churchisnot' properly taid Lirigrons,obliging the 

- Ordinary at his peril to direMt'aWritto enquire de Jure Patronatne, 
which Writlieth only where twoor more Preſent under pretence 
offeveral Titles,But in this caſe all the Patrons preſent under one 
and the ſame Title , for which reaſon the Ordinary may, ifhe 

- ptraſe, fuffer itto paſsinto the Lapſe (:) 


+ (8.) Suppoſe a Patton preſents to a Church void,and beforethe 
Admiſſion of the Clerk the patron dies; after his Executors (be- 
foreſach Admiſſion)Preſent another Clerk. 2. Whether the Arch- 
deacon onght to receive the Clerk of the Teſtator, or of the Exe- 
cators ? The Opinion of the whole Court : was, That the Biſhop 

"ſhould have jon thereiti (#). Andin caſe-an Agreement be 
made by way of Compoſition between divers claiming one Ad- 
vowſon,& Enrolled,or byFme;that one ſhall ſucceſſively after ano- 
ther Preſent in ſnchan order certainzand after one hath preſented, 
heto whom at the next Avoidance the Second Preſentation doth 

'belong,is difturbed by any that was party to the faid- Fme , or by 

ſome other imhisſtead : In fach caſe-it is provided, That ſuch ſo 

diſturbed ſhall notbe punt to the Qmare Tmpedir , but their reſort 
to the Roll -or Fine ſhall be ſufficient, where if the Concord or 

Agreement be found, the Sheriff ſhall be commanded, That he 

give knowledge to the Diſturber, that he ſhew byſuch a time cer- 

tain ('as fifteen days, or three weeks )- if he can alledge any 
thing, wherefore the party that is diſturbed , oughtnot to pre- 
ſent ; and ifhe appearnot, or appearing alledge nothing fuffi- 
roy by Bar , he ſhall recover his Profinraion with Damma- 
865 (x), 


(9) In 


(t) Dr. & Stu, 
Cap.30» 


s) Trin. 13+ 
lIz.C'B, 
Smallwood 
yerſ\. Biſhop, 
of Lichfiel 


Leon. Rep, 


(xz) Srat. 13; 
Ed. 1.Cap. 5+ 


258 Of. Collation, Preſentation, 


C9.) Inthe Caſe of Evans and Aſcough it was the Opinian' of 

Doederidge ;, That a Biſhop hath no more ina Church by Ele&oy 

than a Parſon hath by Preſentation. And that if a man Preſent to. 

a Church, yet any time before Inſtitution he may revoke it, and 

Preſent another; and if in that caſe the Biſhop will Inſtitute the 

(5) Cale Evans Firſt, a Quare Impede will lie againſt him(y.). But if the Patron 
and 4/7942h. preſent one,and he be Admitted by the Ordinaryzhe cannot in that 
(3) Stoke verſ, Caſe vary from his Preſentation : as was alſo held by Doderidgein 
Styles. Szoke*s Caſe againſt Styles (z.); where he further ſaid, That it was 
Latch.Rep, out ofall queſtion at the Common Law;that before Admillion by 
[0.253 the Ordivary the Lay-Patron may revoke his Preſentation ; becauſe 
a Preſentation is no other thana Commendation, which may be by 

word only : And if the Caſe be, that one hath the Nomination, 4- 

nother the Preſentation, the Preſentation and Nomination are all 

one. It was then ſaid by Whitlock, That in the Canon Law it is 

allowed to a Lay-manto vary, but not to a Spiritual man ; but at 

the Common Law it is all one, Doderidge and Jones ſeemed to 

give the Reaſon thereof, when they ſaid, That it may be intended, 

that a Lay-man cannot at firſt ſo well judge or isable to diſcery of 

the ſufficiency of the party preſented, but a Spiritual-man may, 

Quere ;, If after Admiſſion of the Patrons Preſentee he doth after- 

wards again preſent another to the Ordinary, and the Ordinary 

Admit, Inſtitute, and Indudt the laſt Preſentee, what remedy for 

the firſt ? So if a Spiritual perſon change his Preſentation by the 

conſent of the Ordinary,what remedy tor the Firlt after Igluctian 

(a) Caſe. ibid: of the Second (4)? if a 
(10.) To the ſame purpoſe with the premiſſes is that which is 

Reported in Sroke's Caſe againſt Sykes ; the Caſe is this, vis. A 
Lay-Patron, having the next Avoidance of a-Church after the 

Ste this Caſe in death of one Sroke's, Father of the Plaintiff, then Incumbent of the 
Noy's kp. faid Church, after the Fathers death preſented Sroke's Son, whom 
the Biſhop refuſed , for that by the Caney Law Filins Patrs non 

poteſt in Eccleſia ſuccedere, Whereupon the Patron preſented Sykes ; 

And now Stokes obtains a Diſpenſation Nor obſtante the Canon. 
Notwithſtanding the Ordinary doth Inſtitute Sykes,& cauſeth him 

to be Inducted, Whereppon Stokes doth Sue Sykes and. the Ordinary 

in the Delegates, and now Baxcks prays a Prohibition, . and by all 

the Juſtices it was granted. And Jones faid, That he had known 

it to be thrice ſo granted in the like caſe, (viz.) in the time of 

Juſtice Gaway, as alſo in the time of Juſtice Gke'in the Common 

Pleas, where both Parſons claimed by one Patron : But Doderidge 

there held, That the Canon before-mentioned doth not hold in this 

Church; and ſo,faid Daderidge,was the Opinionof a Learned C+- 

vikan :: So by the Canon Law a man cannot haye that Womanin. 

; Marriages. 
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pot hold in our Church. Dederidge ſaid, that the Civilians hold, 
That a Lay-Patron cannot revoke his Preſentation, - but he may 
cumulando vyariare, and ſo the Ordinary hath Election to Inſtitute 
whichof them he will ; but that a Spirirxal Patron 'cannot vary at 
all. But he ſaid, that at the Common-Law it isout of queſtion, 
That a Patron before Inſtitution may revoke his Preſentation: And 
- if the Patron preſent one, and the Ordinary admit him, but will 
not give him Inſtitution, Duplex Buerela lies againſt the Ordinary, 
toenforce him todo his duty : But if both Parſons claim by one 
Patron , andthe one ſues a Duplex Þyerela, a prohibition lies not 
before Inſtitution. But Jones denicd it, and faid, That it had been 
Reſolved to the contrary. Doderidge ſaid, That in that caſe the In- 
duction was pendenre Lite (b), And in Calvert's Caſe againſt Kitchin 
it was ſaid, that the King may revoke his Preſentation, and by the 
ſame reaſon may Preſent another;before his Preſentee is Inſtituted, 
for proof whereof it was ſaid, That a Common perſon may re 
cal his Preſentation before the Inſtitution,&c.for which was vouch- 
edthe Book of 31 E. I. tit, Quare Impedit, 135. the Abbot of 
Liceſters Caſe , although that Dyer citing it, 12 Eliz. fo. 292.con- 
ceives the Book contrary; but it ſeems to be in reaſon that the Law 
isclear, That a Lay-Patron may change, although that a Spiritual 
patron cannot,and the reaſon is(as aforeſaid )becauſe-a Lay-perſon 
did not know his Sufficiency perhaps atthe firſt; but a Spiriraal per- 
ſon by intendment may inform himfelf thereof well enough, and 
therefore was vouched 18#.7.and 1H,8.Kelway's Reports,which 
lainly proves that diverſity: And by the 19 El:z,fo, 360, in Cole- 
fois Caſe it is ſaid, That when the —_ preſented,a Repeal 
by him ought not to be admitted after Inititution: And by Dy. 339. 
in Tatror's Caſe,the King may Repeal his Preſentation by a new 
Preſentation,without mention made of the former,/ except that the 
Second Preſentation be obtained by Fraud. Alſo the King may pre- 
ſent by Paroſl, as was faid by Sir Edward Coke in the Lord Windſors 
Caſe, and as appcars by 17 Eliz. Dyergas was vouched by Bromley 
Baron in the foreſaid caſe of Calvert againſt Kirchin; where it was 
ſaid by Atham Baron, That by the Kings death his Preſent ation de- 
termines ( underſtand it, before Inſtitution; ) and fo it isfaid in 
34+E, 3.8. tit, Quare Impedit , 11. That a preſentment made by 
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a mm becomes null and void by his death. Andin 38 E.3.3. 
if a Biſhop preſent and die before , &c. the King ſhall preſent () xjtchiv 
a new (c ). ver{.Cal 


(11.) Nomination , ..is a power, that by virtue of a mannor or Lancs Rep. 
otherwiſe,a man hath to Nominate or Appoint aClerk to a patron 
of a Benefice,by him to be preſented to the Ordinary for the ſame; 
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where Note, (1) That it may be in right of a Mannor, or other- 
wiſe. - (2,) That the Clerk Nominated oughtto be a perſon fit, 
able,and worthy. (3) That it may be toa Parſonage, Vicarage, 
or other Spiritual promotion. (4) That it ought to be toanother 
than the Ordinary-which other ſhall preſent himto the Ordinary 
(d). And if one hath 'a Right to 'haye the. Nomimation of a 
Clerk to 2 Benefice, and-another Diſturbs him, he cannot have a 
Quare Impedit ipſum Nominare ad Eccleſiam, . but the Writ ſhall 
be Quod permittat ipſum Preſemtare : And the Court ſhall be , That 
of Right he ought to Name a Clerk to ſuch an one who ought to 
Preſent him to the Biſhop,and that a Stranger doth diſturb him of 
his Nomination, and in cafe he doth recover, the Judgement 
ſhall be Quod Eprſcopus admittat Clericum ad Nominationem ſu- 
«am (e). 
(12.) If A.B. doth Grant unto 7:5. That he ſhall Name a Clerk 
to him to the Church of C. when it ſhall become void, and that 
A. B. ſhall preſent unto the Biſhop the Clerk which 7. S. ſhall. 
Nominate tohim ; in that caſe the Preſentation is in F.S. and he 
ſhall have a Quare Impedit , for all the Profit is in him: andthe 
Grant of the Nomination and Preſentation isall one. But if A. B. 
doth Grant unto F.S. T hat he ſhall Noxunare to him Two Clerks, 
whereof A. B, ſhall preſent one ; in that caſe the Preſentation is not 
given to 7.S. the Grantee, becauſe it is in the Eleftionof A. 3,. 
which of the Two ſhall have the Benefice : And this was the Opi- 
nion of the Juſtices-in Smith and Gaytor's Caſe (f). 

(213.) If 4. hath the Nomination to an Advowſons. and P. the 
Preſentation, if A, Nominates C, fox his Clerk, and B. that ſhould 
preſent E. doth Preſent D. for the Clerk; A. that hath the Nomi: 
nation, ſhall have a Nuare Impedit, and the Writ ſhall be Qwod per- 
mittar eum Preſentare, albeit A. had but the Nomination : otherwiſe 
he ſhould be without remedy;for in ſuch caſes where the party can- 
otherwiſe have no Right done him,the Law will admit ſach Writ, 
albeit the words therein be improper (g). And if he who had but 
a Nommation, Corruptly agree to make a Preſentation, or Nomina- 
tion,this Nominationſhall be forfeited to the King, within the Sta- 
tute of 31 Eliz. cap. 6. as was ſaid in Calvert's Caſe againſt Kitchin 
and Perkinſen (b); and asitis ſaid in Plowden, in Hare, and Bick- 
ley's Caſe, He who hath the Nomination,. hath the effect of the Ad- 
vowſon. Yet (as in the ſaid Caſe of Calvert) this diverlity ſeems 
to be good, Thatif 4. hath the Preſentation, and B.the Nomina- 
tron to a Benefice,. and the Preſentor upon a Corrupt agreement, 
make a Preſentation unknown to the Nominetoy , here the Nomi- 
#&tor {hall got be prejudiced within the Statute of 431 Ekz. cap. 6. 


Langs Rep» (4). 


(14.) In 


('4-) In Greer'sCaſe vouched by Arrbowe Serjeant in. the Caſe 
CES TS Ennis 
mas » upon a Luare /mpe ro the Ki it is ſaid, 
That if the Biſhop Collate before the Six months incurr , the 
Collatee is Incumbent;but the Patron may preſent at any time af- 
ter, for that fills the Church, but not againſt the Patron, and hin- 
ders that no Lapſe may incurr toanother, In Sir Hen. Gawdy's 
Caſe for the Churchof W. the Church there became void, and 
within fourteen daies after the King preſented one to it Zwre Preyo- 
gative ;, the Preſentee continues on above thirry years, and 
chen the Mannor and the Advowſon came toSir F{enry Gawdy 
the Church is void,and tlie King preſents again, and was diſturbed 
by Sir Henry. For that the King brought a Quare Impedit : and 
Adjudged » That the Preſentation of the King within the Six 
months was not an Ufſurpation : But if he had preſented in his 
ownright, there ſhould haye beenan Uſurpation, Whena Title 
by Lapſeis in the King, if any preſent, the King may remove him 
during his life by Quare Iped; , all this appears by Backervil's 
Caſe ; but if the Incumbent die, the term oof the King is gone, 
andif he Reſign not, the King may _ during the Life of the 


Incumbent : And that was a inconveniency, that after ſo 
long poſſeſſion in that manner, the Incumbent may be removed by 
the King,&c. /i4. the Caſe of the King againſt the Archbiſhop 
of Canterbury and Thomas Pruft, Clerk.  Trin, 4, Car, Hetley's 
Reports, | 1 
75) If an Incumbent Reſign, and the Ufurper preſent within 
Six months.and is in for Six months,no Notice being given to the 
Patron of the Reſignation ; yet that ſhall bind him,and he ſhall be 
ut to his Right of Advowſon. Otherwiſe. if the County had 
Lated;becawle the InduCtion is notoniousto the Ordinary and the 
Patron ought to take notice of it at-hus peril,to prevent the Uſur- 
pation of an Eſtranget (& ). 4 VIS"! (hb) Switinas 
(16.) There was a Queſtion upona Demurrer in Law,If a Lapſe guaſt the Bi. 
devolves to the Ordinary, and withinthoſe Six months the Ordi. !hop of Lix- 
nary is Tranſlated to another Biſhoprick; Whether the King or his _ R 
Metropolitan ſhall Preſent to that Lapſe,in default thatthe Patron 2 DP 
does not preſent? Noy Attorney, that the Guardian of the Spiritu- 
alties ſhall preſent whoſoever he be. #34. Dyer 98.71. 103,(4). (1) In Robbins 
(17.) Ina Quare Impedit, It was Reſolved and Agreed by all Caſe. 
upon Evidence at Barr, That a Reſignation to a Proctor, does not 9's Rep. 
make the Church void,until it be Accepted by the Biſhop, and ac- (m) Smith 
knowledged before him. So that a Preſenearzn inthe meantime jainſt roars 
was void (#»). Noy's Rep. 


Yy2 (18.) A 


Of Collatian, \Preſentation, 


(18,) A Parochial Charch may be aDonarive,and exempt from 
the Ordinaries Juriſdiftion, and the Incumbent may reſign to the 
Patron and not to the Ordinary ; nor may the Ordinary Viſit, but 
the Patron by Commiſſioners to be appointed by him. Co, Lit.144, 
Cite Hill, 1 Fac. B. R, Rot./601. between Fairechildand Gater jn- 
Treſpaſs for the Parochial Reftory Donartve of St; Burien im Corn, 

1) Bill.1. wall; ſo reſolved inthat Caſe (#). But in ſuch caſe of a Paro- 
ac.B.R.rot» Chial Donative,a meer Lay-man is not capable thereof, but a Clerk 
601. Fairechild ;, Holy Ordersis ; for although he comes in by way of a Lay- 
—_— donation;and not by Admiſſion and Inſtitution, yet his FunCtion is 
no "Spiritual; As was Reſolved in the faid Caſe of St. Burier (o), . So, 
(p) Da.1,45- that a Donative may paſs by the Gift of a Lay-Patron, without In- 


b,& Roll. ſtjtution or Induction (p). 
Abr. verb. 


Preſent.lit.B. 


(19.) In a Quare Impedit the Caſe was this; 4. ſeized of Two, 
parts of an Adyowſon,and B.ofthe Third part: A.preſented one 
whodied,afterwards he preſented again C.who is deprived 1 Mar. 
becauſe he isaFavourer of the: Religion of E.6. B. preſented D., 
whoafter isdeprived, and C. reſtored; . The Church void by the 
death of C.Z.prefents,and A::brings a Quare Impedir, It was Ad- 
judged that it did not lie: Andit was Agreed, That if Two have 
Title to preſent by r»s, and one preſents qne who is Admitted 
and Inſtituted,and afterwards deprived for Crime; yet he ſhall not 
preſentagain,butit ſhall ſerve for his Tu", becauſe the Chur 
was full, till a Sentence of Deprivation came : but when the Ad- 
miſſion and Inſtitutioftare rheerly void;the ſame ſhall not ſerve for 
a Turn: But in this caſe,although the Clerk of B. was Incumbent 
fora time toall putpoſes, yet when the ſecond Sentence came, C; 
was Incumbent againby force of the fixſt Preſentment, and then 
(a) Trin. 4x7, when he was dead, B. ought to preſent at his Tan (4). Inanother 
Eliz.B.R. Onart Impedit the Caſe was this, iz... , The Biſhop of Linceln, Par 
— _o of fron and Ordinary Collated to a Benefice,jyx8 E, The Incumbent 
Canterb. Caſe, Cook another Benefice without Qualification, by which the firſt 
Cro.par.1. Was void: TheSucceſlor Biſhop 18 El:z. preſented one E.but non 
| conftat,zwhether by Avoidance,Death,or Reſignation : E.beinginy 

the Biſhop was tranſlated or removed to Wincheſter : the Bilhop 
that then was,certified that E.did not pay his Tenths,upon which 
the Church was void, and the'\Biſhop Collated 7.S.to the Church. 
The Queſtion was, Whether the Queen might now avoid the In- 
cumbent, to have her Preſentment,which accrued to her upon the 
avoidance of the firſt Incumbent,who took a ſecond Benefice with- 
ont Qualification.The Juſtices at the. firſt doubted it, but after- 
wards it was Adjudged for the Queen againſt the Biſhop. Paſch. 
30Eliz, The Queen and the Biſhop of Lincolns Caſe. _ yy 
20.) It 


- and "Nomination, © | 263 


— 


- (20.)'It is out of the Canon Law, one of Cardinal. Orho's Ca» 
nons, That Ne ſuccedat in Eccleſia Filins Patri, the Son may not 
ſucceed the Father in the fame Church ; or in caſe ſuch happen to 
beſo Inſtituted or Admitted, they are forthwith to be deprived 
thereof by the ſaid Conſtirution. Conft.Othon Ne ſuccedat in Eccleſia 
Fikus Patri, This is indeed according to the Canon Law,though 
with us not practicable;by the ſame Law alſo the Son is prohibited 
to ſucceed the Father immediately -1n the ſame Prebendy, albeit to 
haveanother he is not prohibited ; but if it be where the number 

of Prebends be not definiteand certain, there he is not at all by 

that Law prohibited, Extr. de fi. Pref. c. dileftus;, yea, by that 

Law the Son may not be a Vicar in that Church, where the Father 

ReQor laſt, Exty. ib. ad Extirpandas, & c. Michael, But this 
might be omitted ;. for the Queſtion, Az Filinspoſſie Beneficiari in 

Eccleſia Paterna ?. is with us grown too abſolute to admit a: Nega- 

tive. Solution. 

21.) A Preſentation may be to a. Deanary (r ),to an Hoſpital (s), (r) 17 E.3.496 
d toaChappel (tr). :And if a Stranger Preſent to.a Donative, $Judg'd. 

and hisClerk be thereupon Inſtituted and InduCted,yet it is meerly G ———_ 

yoid (#); for which reaſon ſuch Inſtitution and Induttion upon > Inpedie: 

ſuch a Preſentation ſhall not make that Preſentareve, which before 1 83-Adjudg- 

was Donatzve.But if he that is the true Patron of a Parochial Re&- («) Co.Litr. 
Donative,ſhall preſent to the ſame, and his Clerk be thereupon 344- 

Adnigied and Inſtituted, that now.makes it to become Preſent a- 
riveand it ſhall never afterwards become Donative (x ). 7) Ca.lire. 

(22,) Ifa Church become void;to which a Biſhop hathright to A : 
preſent in reſpect of his Temporalties, in this caſe,. if the Biſhop 

happen to die before he hath preſented to that Church . void , - the 
King ſhall have the Preſentation,and not the Biſhops Executors(y). (3) 50 E.3.28. 
Alſo ifduring the vacancy of the Archbiſhoprick of York, and the 94-5-16.b. 
Temporalties being ip the Kings hands,the.Deanary becomes void, yg Po 
the King ſhall preſent to that Deanary,albeit there be a Compoſiti- > Aur. FE 
on.between the Archhiſhop and the Chapter,that theChapter ſhall 
chuſe him ; for de jure the Patronage thereof belongs tothe Arche 
biſhop,yet the Compoſition cannot bind the King, who comes in 
paramount asSupream Patron(z). - (4) 19 E. 36) 

(23,)Although it be admitted, that where a- Common perſon 42.Adjudge 

Incumbent is created a Biſhop, there the King ſhall have the Pre- 
ſentation of the Church for that turn by his Prerogative; yet it 
ſeems,if the King grant toan Incumbent, before heis Created Bi- 
ſhop,a Diſpenſation rerinere the Church with his Biſhoprick , and 
afterward is.created Biſhop and dies Incumbent ; it ſeems the King 
ſhall not preſent to the Church by his Prerogative , for that the: 

Church is not void by his being made a Biſhop, in which _ 
e 


oy of Cellation, Prientation, 


the Prerogative gives the Preſentation to theKingybut by the death 
of the Incumbent, in which caſe the Prerogative doth not take 
place. Co.Ent.474.Hele's Caſe; there pleaded , that in ſuch caſe 
the Churchis void by death, and admitted, that it belongs to the 
C«) Rol. Abr. Patron to Preſent upon hisdeath (4). * W793 
ver. Preſent; = (24.) If a Church, whereof a Biſhop in right of his Biſhoprick 
D. ou-2* +45 the Patron,becomes void after the death of the Biſhop and be- 
fore the Seizure of the Temporalties , yet the King ſhall have the 
(6)12 E.3- Preſentation (b). Andif a Church belonging to the Patronage of 
2«4"t Imp, 55+ a Biſhop become void, and the Biſhop preſent and die before faſt 
per _ > ar. £uti2nLthe King ſhall have that Preſentariew by his Prerogative (c), 
C —okig So ifa Biſhopdie after Inſtitution of the Clerk, and before Indu- 
21 E.z-the Ction,the King ſhall have the Preſentation by his Prerogative(d). 
Prior of Ber- Al{oif Lapſe incurr to the Ordinary, and before the $1x months 
mundſey's cle 12255 the Ordinary is Tranſlated or dies,it ſeems the King ſhall have 
A = the Preſentation ,and not the Ordinary ; or his Executors, orthe 
20 adjudg'd, Guardian of the Spiritualties.P.40, E!.B.DubitatwrcHob, Rep. 208, 
Rol.ubi ſupr- in caſe ofdeath. But if a Biſhop having right to preſent to a, Pre- 
lit.E-wu-5 hend,and preſent his Clerk,who is Inſtituted and Indutted in the 
(4) drag Morning.andafter noon the ſame day the Biſhop dies,whereby the 
ſees. Temporalties come into the Kings hands,yet the King in that caſe 

F.N.B.34-K- may not have the Preſentation (e ). 

36.K.38E.3:4+ (25.) ThePatronage of the Deanary of an Archbiſhoprickdoth 

—_— of Common right belong to the Archbiſhop, and he ſhall Prefent 

wm - = to the Avoidance(f ). Butby Compoſition it may be Eleftive by 

40.b. the Chapter,andyet the Patronageremain inthe Archbiſhop (g), 

(z) Ibid. And wherea Parſon ought to preſent to aVicarage,if the Vicarage 
become yoid during the vacancy of the Parſonage, the Patron of 

(b) 19 E-2: the Parſonage ſhall preſent (+). 

Que Imp.178: 8 (26.) An Alien,who is2 Miniſter may be preſented toaChurch, 
and Anciently it was uſual for Aliens to haveSpiritual promotions 
here,and Priors Aliens had great poſſeſſions in England, and were 

£5) Rol.Abr. Parſons Appropriate (s); yet by the Statutes of 13 R.2.& 1H. F. 

_ reſentmm. .French-men are diſabled from having Benefices in England, and 

_ French-men Denizon'd : Sed Qu. whether they continue of force 

(4) Rol.ibid. at this day (k,.). And ifa meer Lay-man,or a man altogether illi- 

| terate,be preſented,Inſtituted,and Induted, -it is not in Conſtru- 

' Etion-of the Common Lawa meer Nullity,but ſuch are parſonsde 

fatto; but if a Woman be preſented,Inſtituted,and Indutted, it is 

a meer Nullity at that Law, becauſe her Incapacity is apparent 
(1) Thid. & (1). 

Hob.209 * (27.) Ifamanpreſent his Clerk to the Biſhop , and hediebe- 

| fore he isreceived, he may 5 another; andalthough a man 

hath preſented his Clerk v0 the Biſhop,yet he may preſent another 

. at 


au? Nomaethen 


at any time before the Biſhop ſhall have received ſuch his Clerk 


—— — 


(m). | ;  (n)38E-3.36. 

(28,) If F. S, Preſent. and hisClerk be Admitted and Inſti- >-RoAbr.u6; 
tuted; before Induction 7. D. cannot Preſent his Clerk ,. for the /#'--O- 
Church was Full befere as to a Common perſon, for by the Inlti- 
tution he had Cram an;marum: But where a Common. perſon Pre- 
ſents, and his.Clerk be Admitted and Inſtituted, yet before Indu- 
{tion the King ( if he hath Right ) may Prefent,. and his Clerk vid 
ſhall be Iaſtituted ; for the Church is not full as againſt the King Arg 
before Indution(z). But ifthe King hath not right tothe Church 

in that caſe the Church is full by the Admiſſion and Inſtitution of _ 

- a Common perſog's Clerk without Induction, as againſt the King, (9 1bid nu. 3. 
ſo as that he may not in that caſe Preſent (0 ).. 

(29.) If a Biſhop Collate without any good Title of Lapſe or 
otherwiſe,. and then the Patron die aſter the Six months elaps'd, 
and his Executor bring Quare Impedit by force of the Statute of 
4 E.3.and the Biſhop and Incumbent plead Plenarty by 6 months, . 
it was Adjudged no Plea on Demurrer , for that the Gollation is: 
notany Plenarty, being Tortions (p). Allo if a: Biſhop Collate (7) P.32.E. 
without a good Title of Lapſe, it puts not the Patron out of poſ- 55. 8 


ſeſſion z but he may preſent aftegwards,. albeit the Biſhop's Clerk - — of 
were Inſtituted and Induted (4). Smalwond 


and the Biſhop of. Coventry and Lichfield. (4) Co. 6: Green 25. b, {Roſwell go, Co Lit 344+ 
 (30.) A Common perſon may Preſent to a Church per Parol; 
and ifit be by Writing, yetit is uot any Deed, but only in nature 
of aLetter to the Biſhop(r). Alſo the King may Preſent cither (r) Co.Lir, 
by his Letters (s);. or per Payol without Writing (7). Bur if the 17% 

ing bedeceived in his Title, it will be 2 void Preſenturion (x), ©) 2E: 1-807 

if the ng roms a Preſemation by his Letters by the words nenjras.s, 

[ Damus,Eoncedsmus] without other words of Preſentation, yet it (t) 19 Ec3 
ſeems it ſhall amount to a Preſentation, and be a ſufficient Warrant 28ar? _e. 
for the Biſhop to Inſtitute him. Dubitatur 19 E.3.Luare Impedir,60, PRTee* 
A Commen perſon by his. Letter or his word may make a preſenta- (Co. 6, 
tzon toa Benefice to the Biſhep; the King may Preſent by Word, if Greez 29.6. 
the Ordinary be preſent, if the King under any Seal preſent,it is Pubitatur, D. 
good:and M4. 10 F. it was held by the whole Court, that a Preſent- 19 417-64 
ment under the Great Scal, . toa Church parcel of the Dutchy of Le. 
Lancaſter is good, and necd not tobe u the Dutchy-Seal (x): (x) Dom. 3x 
Where a man accepts a Second Benefice with Cure, without a dif- verſ. Emerſon 
penfation or ; = cationthe Firlt Benefice is void,and the Patron Trin-® Jac. 
may Prefent; but if he doth not preſent, then if it is under value,no 399% 
Lapſe ſhall incurr until there is a Deprivation and Notice:Byt if it par.1.A&t.on. 
beabove yalue, then the Patron muſt preſent within 6 months (4). 2s. imp 
0) Hill 22. & 23 Car, 2 C.B. Rar. 680» Shite-verl, Higdens Vaugh- Regs and Arguments! 


Of Collation, Preſentation, 


(a) The King 
and Biſh.of 
1.ixcoln and 
Kings Caſe. 
More's Rep. 


Mich.s.Eliz, 
Mort's Rep. 


Paſch.30.Dliz. 
Aore's Rep. 


(9) M.& H. 

8 Jab.in Scac. 
incer Calvert 
& Kztchin, 

per CIV. 
(:)Ibid.& D. 
12 El.292.70, 
16 El.327.4. 
(a) Dubitatur, 
D.18 El.348, 
I2.C0.9.Holt, 
132. Said to 
be Reſolved in 
the ſaid caſe, ' 
of 18 El.OD. 
20 El.360.7. 
admirr. 


(et) 15H;7.5, 
b 


Cf) Co.5.'Spe- 
cot.58. 


Rokibid. 


The King ſeized of an Advowſon in the Right of his- Dutchy of 
Lancaſter, Preſented toit under the Great Seal, and not pnder the 
Seal of the Dutchy. And Reſolved, That the Preſentation was good, 
for the Preſentation is but a Fruit fallen from the: Tree, and the 


King may Preſent by word, becauſe a Preſentation is but a Com- 


mendation of the'Clerk to the Ordinary (a.). 

A man ſeized of an Advowſon in Fee granted to another and his 
Heirs, that when the Church ſhould become void, that theGran- 
tee and his Heirs ſhould Nominate a Clerk to the Grantor and his 
Heirs, and he and his Heirs ſhould preſent him to the Ordinary, 
Reſolved, That if he who hath the Nomination Preſent, he which 
ought to Preſent ſhall have a Quare Impedit againſt him, and 8 
Contra. ' 

In Beverley and CormwelPs Caſcit was Refolved;” that ifany Ad- 
yowſon comes to the Queen for Forfeiture by Outlawry, and the 
Church becomes void,and the Queen preſents, and then the Our 
lawry is reverſed for Error, yet the Queen ſhall enjoy the Preſent- 
ment, becauſe it came to the Queen asa profit of the Advowſon; 
but if the Church be void at the time of the 'Outlawry, and the 
Preſentment be forfeited as a Chattel principal and diſtin, and 


-then the Outlawry is reverſed, the party ſhall have Reſtitution of 


the Preſentment. 

(31.) If the King dies before his Clerks Admiſſion and -Inſtitu- 
tion, it isa Revocation in Law of his Preſentation (b). Or if the 
King preſent oneto 2 Benefice,& then preſent another tothe ſame 
without Revoking the former,or making any mention thereof,yet 
this alſo is a Revocation in Law of that former (c), unleſs the Se- 
cond were by fraud or ſurreptitiouſly obtain'd. Likewiſe, if the 
Kings preſentee dies after Inſtitution,& beforeInduCtion;thatalſo 
isa Revocation in Law, becauſe the King had not the effet ofhis 
Preſentation,and ſo ſhall preſent again (4). Or if the King Preſent, 
and then before Inſtitution revoke the ſame, but before Notice 
thereof to the Ordinary, the Ordinary Inſtitute 2nd Indu@ him z 
yet it ſeems that Preſentation is well Revok'd in Law, and the No- 
tice thereof tothe Ordinary is not material as to the ſubſtance of 


the Revocation,but only to diſcharge him from being a Diſturher, 


D.12 El.292. adjudg*d. Dyer makes a Quere thereof. Dubitarur D. 
16 El.328.Vid.25 £.3.47. & Rol. Abr.ubiſupr.lit.U. 
(32.) Ifthe Patron,who Preſents his Clerk,be Excommunicated, 


it 8a good cauſe of Refuſal of the ſaid Clerk (e); it is alſo faidto 


be ſo held in the Books of the Common Law (f). And where there 


-are Three Joynttenants of the ſame Adyowſon, or of the next A- 


voidance , and on nly one or two of them. Preſent, the Biſhop is no 
Diſturder ifhe refuſe the Clerk ſo preſented; for he is not _ 


= 


and Nomination, 267 


Admit the Clerk,unleſs all theJoynttenants joyn in the Preſentation 
(z). Bat where there are Three Grantees of the next Avoidance, (2) D.14-E!s 
and the Church become void,and Twoof them Preſent the Third 394-54 
beinga Clerk,the Ordinary in that caſe is to Admit him, for that ®*1b.lir. Y, 
he cannot joyn in a Preſentation of himfelf,and he may relinquiſh his 
Title, and accept the Preſentment of the others (h). (b) 2.D. 14-E4. 
(33) A. the Defendant had been Parſon for Three years, and 304-54. 
pleaded Plenarty generally by 6 months of the Preſentation of one Rolabid. 
Styles, a Stranger tothe Writ : and the Court held the Plea to be 
naught, becauſe the Defendant ſhewed no Title in Styles (s ). 

"(34 lnthe Caſe between Philipps and Hayter Prohibition was (mt 
granted for the Church of T. the Suit being in the Arches after In- Brownl.Rep. 
duction to avoid the Inſtitution,for that the Inſtitution was made pa. 1.44;ons 
after a Caveat entered,Not to grant Inſtitution, &c. for that doth 9» Qua.Imp. 
not make the Inſtitution void at the Common Law (k ). Mich 

(35.) Ina Quare Impedit; A.and B.ſeverally Patrons of the Mo- CINE =n.3 
ity of the Churchof S, inFee to Preſent by turns; 4. Preſents tween; tipy; 
his Clerk, who is Admitted and Induted. The Church is void a- and Hayter, 
gain,B.Preſents his Clerk,who is likewiſe InduCted,and after is de- pr Cv & 
prived. The Biſhop Colares without giving notice of the Depri- oy —wogy 
vation. A.grants his Advowſon to 7.S.in Fee; the Clerk Collared "et: 
by the Biſhop died : B. Preſenteth, and is diſturbed. Reſolved, 

(1) When 4. hadright to Preſent upon the Deprivation, as in his 
Turn ( although the Collation of the Biſhop was not good ) yet it 
was but a thing in Att:07, and when he had granted the Adyowſon 
over, the Grantee could not have this thing in Action, nor the 
Grantor could not have it,for he had deſtroyed it,& ſo none could 
hareit. (2) Reſolved, although the Grant was ſufficient to pals 
the Advowſon in Fee , yet the Collation of the Biſhop was good 
againſt all,but againſt the very Patron,ſo as he might have remo- 
ved the Incumbent by a Quare Impedit ;, but when he doth not re- 
move him, ſo as he dies Incumbent; this is as a ſerving of his Turn, 
anda good Plenarty and Incumbency againſt him ({ ). C1) HiL.qo.E1. 

(36.) In a Quare Impedit the Defendant pleaded, That the Di- B.R.r24b and 
vine Service there was in the Welſh Tongue, and the Pariſhioners the Biſhop of 
underſtood not the Englifh;and the Preſentee could not ſpeak Welſh RY sCaſe. 
and therefore he refuſed him:It was the Opinion ofall the Juſtices, "2" 
That it was a good cauſe of Refuſal of him, for he cannot inſtruct 
his Flock according, to his duty and charge.But in this Caſe it was ,, 
held, That Notice ought to be given to the Patron himſelf, ifhe {he Biſhop of 
= within the County , if not , publick Intimationto be on the Sr..4/api'scaſe. 

urch-door. | Cro.par.l, 

(37.) In a Quare Impedit brought ina Caſe between La.and Lo. 
it was held, That the King —_ be a Dilturber; but the Biſhop 

Z may 


Of Collation, Prefentation, Ge. 


—————— 


Mic.3 Jac. 
B.R. Lanca- 
fer and Low's 
\ Caſe. 

Cro. par.2+ 


Cro -Par. Is 


Paſch.26.El1. 
B-R.che Biſh. 
of Hereford's 
Caſe. 
Cro.par.1z 


may be a ſpecial Diſturber 5 andin that caſe it was faidIt is good 
policy upon every Preſentation by Uſurpation, to bring a Quare Im- 
pedit as ſpeedily as may be ; and it isas good policy to name the 
Biſhop in the Writ, for then he ſhall not Collate for Lapſe, if the 
Church remainvoid 6 months ; nor ſhall the Metropolitan Col- 
late, if the time come to him, for the ſame Lapſe : For it was faid 
to bea Rule, That the Metropolitan ſhall never Collate for Lapſe, 
but when the immediate Ordinary might have Collated, and hath 
ſurceaſed his time : and in ſuch caſe the Ordinary cannot Collate, 
becauſe he is made party to the Writ. 

(38.) In the Cale between Benet and the Biſhop of Norwich it 
was Adjudged, That ifthe next Avoidance of a Church be granted 
to 4.and B.and A.Releaſe to B.andafter the Church become void; - 
in that caſe B.may preſent,and upon Diſturbance havea 9s. Imp, 
in his own name. 

(39.) If the Biſhop ſhall for Inſufficiency refuſe the Clerk that 
is preſented to him,he may not afterwards Admit him : and there- 
fore where the Patron preſented 7.S. his Clerk to the Biſhop, and 
upon Notice by the Biſhop given to the Patron of the Inſufficiency 
of the Clerk, the Patron preſented another Clerk, and then the 
Biſhop admits the firſt Clerk which was preſented within Six 
months : in this caſe it was Adjudged, That the Biſhop wasa 
Diſturber for having once refuſed him for Inſufficiency, he cannot 
afterwards accept of him. 


CHAP. XXIV. 
Of Examination, Admiſſion, Inſtitution, 
and Induflion. 


1, What is here meant by Examination , where enjoyned , 
how , and by whom , and at what time to be pirform- 
ed, | 

2, Inwhat caſe the Biſhop is held at Common Lay a Diſfturber, in rt- 
fuſing one Clerk, and Admitting another, 


3. The Ordinary , as he is not obliged to Examine the Clerk at 
ſome certain times, ſo he may not refuſe to examin” him du- 
ring all the Six months. 


4. Altheugh the Six months be Elapsd, - yet if the Patron Pre- 
ſent the Church not being Full, the Biſhop. onght to Admit his 
Clerk, 

5. How an Uſurpation upon a Leaſe for years puts the very Patron 


out of poſſeſſion. 
6, q— what ; and under what qualifications it ought to 


7. What the Remedy, where the Ordinary doth refuſe to Admit the 
Clerk,,, the Formof ſuch Admiſſion. 

8, What Inſtitution is, and the Form thereof according to 
the Canon Law; what required of the Clerk, in order thereto, 
and his Remedy in caſe the Ordinary denies him ſuch Inſtitution 
as be may claim 7 Law. 

9, Matters of Inſtitution properly cognizable in the Eccleſiaſtical 
Courts, yet incerrain Caſes not excluſively to the Common Lay of 
Temporal Furiſdiftion. 

0, Inſtitution. gives the Parſon jus ad rem, or jus in 
re. 

11, Whether Inſtitution wirhour Induction works a Plenarty ? 

alſo whethey it be good , being . Sealed with another Seal , 

/ and: done out of the; Proper , Dioceſs * The differente berweert 

theCommon Law and the Canon Law as to a Cayeat enmred 
ore Inſtitution, 


0 L 2 : (12.) Whether 


Of Examination, Admiſſion, 


' 


{4) Canon 3% 
Eccteſtaftical, 


12. Whether Suit may be in the Eccleſiaſtical Court to remove. an 
Incumbent after Induction ? 

12.. Whether the Fi-ſt-Fruits be due upon the Inſtitution before In. 
duction ? 

14. ACaſea: Common Law touching Reſignation 3 'ard. whether 
it may be made Conditionally ? | 

15. ACaſe touching the Rightful Patron”s Preſentation, after the 
Induttion of another by Uſurpation, 

16. What Induction is, andihe Biſhops Ordey therein, 

17. Induction is 4 Temporal, not Spiritual Act: In what manner 
it is to be extcured, | Eq 

28, A Caveat entred in the Life-time of an Incumbent is 
void, 

19, In what Caſe an Induction made by a Miniſter not reſudent with 
in the Archdeaconry, may be good. 

20, Inſtitucion ro 4 Minor and Vnder-age ts meerly void. 

22, Whether after InduCtion, the Inſtitutivn may be queſtioned in 
the Eccleſiaſtical Court, 

22, Whether Incumbency be triable only at Common Law. 

23, In what Court thewalidity of Induction 5s determinable. 


or Ordinary makes before his Admiſſion of any perſon 
to holy Orders or toa Benefice, touching the qualifica- 
tion of ſuch perſons for the ſame re{petively. So that there are 
Two certain times or ſcaſons eſpecially, wherein this Examination 
is required ; the one before an Admiſſion to Holy Orders, the other 
before an Admiſſion to a Benefice, The former of theſe is exprelly 
enjoyned by the 3 5th Canon Eccleſiaſtical, whereby it is required, 
That the Biſhop,before he Admit any perſon to Holy Qrders,ſhall 
diligently Examine him in the preſence of thoſe Miniſters that ſhall 
aſſiſt him at the Impoſition of hands, or incaſe of any lawful Im- 
pediment of the Biſhop, then the ſaid Examination ſhall be care- 
fully performed by the ſaid Miniſters, provided they be of the Bi- 
ſaops Cathedral Church, if conveniently it may, otherwiſe by at 
leaſt Three ſufficient Preachers of the ſame dioceſs. And in caſe any 
Biſhop or Suffragan ſhall Admit any to Sacred Orders, who is not 
Examined as is before ordained, then fhall the Archbiſhop of the 
Province,having notice thereof.and being aſliſted with oneBiſhop, 
ſuſpendthe ſaid Biſhopor Suffragan from making eitherDeacons 
or Prieſts for the ſpace of Two years (4). So alſo when the Clerk 
is preſented by the Patron of the Advowſon, before he be Admit- 
ted as Clerk to ſerve the Cure, the Ordinary is.to Examine him of 


bis Ability : For ifupon his Examination hebe found m_ to 
erve 


(1 "own is tha: Trial or Probation, which the Biſhop 


% 
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ſerve the famezor be Criminous, the Ordinary may refuſe to Admit 
and Inſtitute him into the benefice (b). By the Ancient Canons (6) Co.g.par. 
the Biſhop hath Two months time to-enquire and inform himſelf $p*cot's Caſe, 
of the ſufficiency and quality of every Clerk preſented to him, as 
ars by the Canon 1n 1 7ac.cap.95, But by the ſaid Canon it is 
Ordained; That the ſaid Two months ſhalt be abridged to 28 days 
only (c). Upon ſufficient enquiry and Examination the Ordinary (£) Rot. Abr. 
may accept or refuſe the Clerk Preſented, and regularly all ſuch ver-Preſentnt. 
matters as are cauſes of Deprivarion, are alſo cauſes of Refuſal (d) ; '*X: 
but for a Preſentee to have another Benzfice, is no cauſe of Refuſal, _ Y 
for that is at his own peril;and poſlibly the Second Benefice is more Y 
worth than the former,which only is void 1n ſuch caſe (e), (1) 14H. 7+ 
(2.) If the Biſhopdoth demand of the Clerk his Letters of Or- 28.b.Curies 
ders,and Letters Teſtimonial of his good behaviour,and the Clerk 
vires time toſhew themzas the ſpace of a week or the like, be- 
cauſe he hath them not there with him;and the Biſhop doth there- 
upon refaſe him to the Church,and preſents another : the Biſhop 
inſuch caſe hath been adjudged to be a Diſt urber ; for the Statute 
of 13 Eliz, doth not compel the Clerk to (ſhew his Orders, nor 
Letters Teſtimonial of his good bchaviour : And ſoit was Ad- 
judged (f). Yerby the 39th Canon it is by way of Caution exprelly (1) pach.z; 
Ordained; That no Biſhop ſhall [nſtirate any to a Benefice , who Eliz. C. B. 
hath been Ordained by any other Biſhop, exccpr he firſt ſhew unto Pines and 
him his Letrers of Orders,and bring him a ſufficient Teitimony of = mas 
his former good life and behaviour;if the Biſkop ſhall requireir, 2994"? 
.(3.) Examination of the Clerk 1s to be done at a convenient Leon, 230. 
time within the Six months; for the Or.linary cannot refuſe to Ex- 
amine the Clerk during all the Six months,and fo ſuffer a Lapſeto 
incurr to himſelf;for by ſo doing the Patron thould loſe his Pre- 
f-ntation,and the Ordinary take advantage of his own wrong. But 
if the Ordinary,when the Clerk comes. to be examined, Seger circa 
cram Peſtoralemyhe is not then obliged to1cave the buſineſs in hand, 
and preſently Examine the Clerk 3 but he may appoint a con. e- 
nient time and place for the Examining of him (g). This Exa- (s) Mich.1 
mination by the Dioceſan, touching the Converſation and. Ability 1,,C.BAQ 
of ſuch as were ordained to Preach the Word of God,or Preſented judg'd. vid. 
toa Benefice, is enjoyned by the Provincial Conſtitutions, Lindy, <5 H.7-7+ 
de Hereticis,cap. L. _ Sat 
(4.) A Quere Impedit was bronght by B. againſt the Biſhop of a © 
Rocheſter, who pleads, that he claims nothing but as Ordinary; 
and yet pleads further, That the Clerk which the Plaintiff preſent- 
ed, had before contratted with the Plaintiff Simoniacally, and 
therefore becauſe he was Simoniacus he refuſed, and that theChurch 
was then void,and fo remained yoid; waereupon the Plaintiff ha 1 
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0f Examivation, Admiſſion, 


(6) Broton a- 
gainſt the Bj- 
ſhop of Ko- 


cheſter. 


Hutt, Rep. 


(i) Rid. verſ, 
the Biſhop of 


Lincoln, 
Hutr.Rep, 


(+) Co.on Lit. 


fo.334.2. 


23R 2, 

7 H.4.1H.s, 
& Rot. Bar. 
6 .4.nu.48. 
& 4 H.6.nu, 


29 


CoMits. 


(m)Co. g.par. 
Inſtit.cap-7 4. 
5 Conſi[tory 


a Writ to the Archbiſhop of Canterbury, who returned that before 
the coming of this Writ, viz. 4. 7ly the Church was Full of one 
Dr. Grant, ex Collatione of the ſaid Biſhop of Reoheſter, who had 
Collated by Lapſe , and this Return was Adjudged Inſufficient : 
Firſt, it is clear, That though the Six months paſs, yet if the Pa- 
tron preſent, the Biſhop ought to Admit, althoughit beafter the, 
Title devolved unto the Merropolitan : And it ſeems alſo Reaſon, 


. that he ought to Admit,though that the Title by Lapſe be accrued 


to the King, for he claims it as Supream Ordinary. /7d. Dyer 277, 
quere, But in this Caſe the Biſhop who is the Defendant is bound 
by the Judgment, and the Writ is, notwithſtanding the claim of 
the Biſhop, that he Adwit the Clerk ; for the Biſhopought toex- 
ecute the Proceſs of the Court. It was urged by Serjeant Hendey, 
that there is a Canon in Lindwood , That it the Church be vacant 
when theWrit comes to the Biſhop,that he is bound to execute the 
Writ; but if it be Full,then he certihes the Juſtices : And the Arch- 
biſhopis Sworn to the Carons,and he vouched 22 H.6.45. he, lib, 
6.49,and 52, Dyer 260. F.N.B.q7, Dyer 364. 14 H.7. 22. 34H, 
6.41.9 E.3, Suare £0 admiſit.18 E.4.7.(b). 

(5.) In Rud's Caſe againg the Biſhop of Lincoln, it was among 
other things Reſolved by the Courtzin a Quare Impedzr,T hat when 
one uſurps upon a Leaſe for years, that this Uſurpation gains the 
Fee,and puts the very Patron out of PollefTion ; and though by the. 
Statute of Weſtm. 2. cap. 5. he in reverſion after the Leaſe may have 
a Quwre Impedit when the Church is void , or may preſent , and if 
he Preſent, and his Clerk be Admitted and Inducted, that then he 
is Remitted; yer untill it be recovered, or his Clerk be in, the U- 
ſurperhath the Fee, and againſt him lies the Writ of Right, &c, 
Alto that the Patron,which hath recovered in a Quare Impeart,may 
Preſent,and that being accepted,and Inſtitution and Induction en- 
ſuing thereupon,it is good ( z ). | 

(6.) Admiſſion is when the Biſhop upon Examination of the 
Clerk Admits him to be able and ſufhcienr, ſaying, Admrro te ha- 
bilem(k,). TheLord Coke in the Fourth Part of his In/tirures ſays, 
That vpon conſideration had of the ſeveral S:atutes (/) (whereof 
mention isthere made,)Ifan Alien or Stranger born be preſented 
toa Benefice,the Biſnop ought not to Aamir him, but may lawfully 
r:fuſe him (-z). There are ſeveral things whichthe Statute-Law- 
of this Realm doth require in him, which ſhall be Admitred to a 
Beneſice ; for no perſon may be admitted to any Benefice witlr: 
Cure, except he then be of the Age of 23 years at leaſt, anda: 
Deacon, and ſhall firſt have ſubſcribed'the 39 Articles in thepre» 
ſence ofthe Ordinary, and publickly read the tame in the Pariſh- 

Church ofthat Benefice,with Declaration of his untoigned _ 
there- 


thereunto; and except he be Admitted to Miniſter the Sacraments 
within one year next after his Induction (1f he were not ſo Admit- 
ted before) he ſhall upon every ſuch default be ip/o fatto deprived. 
And none ſhall be made a Miniſter,or Admitted to preach or Ad- 
miniſter the Sacraments under the Age'of 24 years,. and unlefs he 
bring with him to the Biſhop a ſufficient Teſtimonial, and be able 
to render an account of hisFaith in Zarin. All which appears by 
theStatute of the 13th of Eliz. whereby it is likewiſe Provided , 
That none ſhall be Admitted toany Benefice with Cure, of or a- 
bove the yearly value of Thirty pounds in the Kings Books, unle& 
he ſhall then be a Batchelor of Divinity or a Preacher lawfully al- 
lowed by ſome Biſhop within this Realm, or by one of the Uni- 
verſities of Oxford or Cambridge; and thatall Admiſſions to Bene- 
fices, Ioſtitutions, InduCtions, Tolerations, Diſpenſations,Quali- 
fications,and Licenſes whatſoever,made contrary to.the Premilles, 


ſhall be utterly void in Law (zz). And by the Three and thirticth (nm) Se. 13 El 
Canon of the Eccleſraſtical Conſtitutions, Ratihed and Confirmed by cap 12+ 


King Zames under has Letters Patents,, Ar. 1603. it is in Con- 
formity to manyDecrees of the Ancient Fathers,further Ordained, 
T hat no perſon [hall be Admitted into Sacred Orders, except he 
ſhall at the ſame time Exhibit to the Biſhopa preſentation of him- 
felfto ſome Eccleſiaſtical preferment then void in that Dioceſs; or 
bring tothe ſaid Biſhopa I'rve and undoubted Certificate, that 
either he is provided with ſome Church within the Dioceſs, where 
he may attend the Cure of Souls, 'or of fome miniſters place va- 
cant, either-in the Cathedrat of that Dioceſs , -or in ſome other 
Collegiate Church therein alſo ſcituate, where he may exerciſe his 
Miniſtry : or that he is a Fellow, or in right as a Fellow, or to be 
a Chaplain in ſome Colledge in Oxford or Cambridge : except he 
be a Maſter of Arts of Five years ſtending, that liveth of his own 
charge ineither of the Univerſities: or except by the Biſhop himſelf 
that doth Ordain him Mi» ſterzto be (hortly after to be Admitted 
either to ſomeBenefice or Curatelhip then void. And in caſe anyBi- 
ſhop (ball admit any perſon into theMiniſtry,not qualified as atore 
laid,he is to keep and maintain him;till he prefers him to.ſome Ec- 
Cleſialtical Living, on pain of Suſpenſion for ore ycar from giving 


of Orders,by the Archbiſhop aſliltcd with another Biſhop (n).  ' (4) coren rc. 
(7.) Ifa Biſhopthall refuſe to - dmit the Clerk, the Writ of :!:faftical.33. 


Quare non Admiſi may lie in the Caſe (9); yet the Ordinary, be- 


forehe Admits the Clerk Preſented , may take a reaſonable time (0) Hill.8 Car. 


to examine him , and if upon Examination there be jult cauſe of ,,; yerc x. 
Exception in reſpect of the- Clerk preſented,or otherwiſe in re- piſc.Se.Dav. 
{peCt of the Patron preſenting, he may juſtifie the non- Admiſfion Croke. 


of him, for this Admi{ion is no other thanthe Ordinary's Allow- 
ance 
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{4) Mich. 10. 
Jac:rot.2542, 
Colt & Glover 
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anceofa Clerk preſented roa Church that 1s void. But,if the 
Biſhop refuſe toadmit the Clerk preſented to him by the Patron, 
as ſcrupling the faid Patron's Right of Preſentation, and the aid 
Patron afterrecover his Right of preſentation againſt the Biſhop in 
the Common Bench, he ſhall then have the Writ of Admirrends : 
Clerico (p). ' Hobart Chief Juſtice, in the Caſe of Colt and Glover 
againſt the Biſhop of Coverrry and Lichfield, compares this Admiſ. 
ſion and ſuch Acts of the Ordinary to the Admitranceof a Co 
holder upon Surrender, ſpecially where the Admiſlion of onehe 
upon the Reſignation of another Incumbent : And he is there of 
opinion, That ifa Parſon Appropriate(whichis Patron Preſent, 
and his Clerk be not Admitted, but refuſed for juſt cauſe and No. 
tice given, the Lapſe ſhall incurr(q). Theutual Form or Tenor 
ofan Admiſſion into a Rectory or Parionage runs in this manner, 
viz, 4 A.B. by virtue of this Inſtrument from John Lord Biſhop of 
L. inhis Triennial Viſnation, to all Clerks, . Rettors, Vicars, Ming 
ſters, Chaplains, and Curates whatſoever within this Dioceſs direfled, 
do Admit F. G. into real, attual,and corporal poſſeſſion of this Church 
of R. together with all the profits, dues, members and appurtenances 
whatſoever thereunto belonging , In the preſence of thoſe whoſe Names 
are under written, 

(8.) Inſtitution according to the Canon Law, 1s noother than a 
Verbal Collation toa Benefice or ſome other Eccleſiaſtical Living, 
De Inſtit. lib. 4, Decretal.c> Sexti. and is by that Law taken for an 
Invelture ;, c. ad hec, de Offic. Archid. c. cumveniſſer,dic.tit de Inft 
For when among the Romans a Clerk was Inſtituted; the Cuſtome 


' was, thatby a Verbal Collation the Clerk was inveſted in the Be- 


nefice by the delivery to him of a Ring, Staff, Cap, Pen, or the 
like, in the nature of Livery and Seiſin: intoken of his poſſeſſion 
of the thing to which he was ſo Inſtituted : c. cum olim, de ve Tu» 
dic. cap. ex ore, de tis que ſi & Prelat. & cap. ut noſtrum, de Off. 
Archiaiac Somewhat in relemblance to'our Tenents by the Verge, 
or ſuch as are Admitted by the Rod in the Court of antientDemeſn, 
But this Inſtitution as practicable with us, conſilts in the Letters of 
Inſtitution direfted from the Biſhop or Ordinary,in whoſe Diocels 
the Church is, to the Clerk the Preſentee, by which he Admits 
him as lawtul Incumbent to that vacant Church whereto heis Pre 
ſented by the Patron thereof; the ſaid Clerk having not only firſt 
taken the Oaths of Allegiance and Supremacy,with Renuncration 
of all Foreign Powers and Juriſdictions,according to theLaws and 
Statutes in that behalf provided,but alſo of Canonical Obedience 
to the Biſhop of that Dioceſs and his Succeſſors, and that he hath 
made no Simoniacal contraCt,for or concerning the faidpreſentaty 
or;whereupon the ſaid Biſhopor Ordinary doth by his faid —_ 
0 


of "floſtiturion conſtitute and inyeſt the ſaid, Clerk ReQtor of the 
Rectory of the ſaid Parochial Church » Cum Cura animarum Paro- 


chiavorumy together: with all Rights,Priviledges, and Emoluments 
belonging to the. ſame; , . Furibus &- Conſuerudinibus Noſtris, Epiſco- 
palibus, & Eccleſee nofire-Cath, #67 Diger e & \honore iu omnibus 


ſolves. \Dicecehs {dem ſignific as wn off ett Tariſdiftionem 
Jonper jabvsr! | 11 effetty quoad Tri 


ICAM: + T err4t07 19h, qu404 onem T emporalem. 
Jt« Andrz,.& 'D.D.un c, cum Ep we, de Offic. Ord,dib,, Dicecclis 
ſynificar, decuwn Spifituale,, . ſicuts . orium.. locun Temporalem. 


Alberic. in ſyo Di&t,veri Dogceſss This Inſtitution to a Benetice may 
not, by the 39*k: :Arvrele; ; of zhe Canons , be to any perſon pre- 
ordained; xxE&pt,be-fait ſho;the ;Bilkop his Lerxers.0 of Orders, 
a3alſo- Gfhe.require it):a;Teſtimonjal of his former good life apd 
behaviout. - by the. Law be. is obliged to fubſcribe the 
Articles ef Religion, to Sweax,, Canonical: Obedzence to the Arch- 
Þiſhop9 wy and his Succellors, and to his Dioceſan; and 
for his Perſonal Reſidence z. ifit.hea Vicarage. Jar amenram, de 
Cgnonicy Dbediemies vid ;Eger A. Be. juro, quod preftabo veram & 
Ghonicam 'O » -Epiſcopo Lopdinen © jjque Succeſſoribus, 


5# oinnilus licitio. 0+ boneftis.; - $6, me- Deus adjunuet, If a Clerk © 


ſhould all his. Prelare, to whom he hath Sworn Canonical Obedi- 
elice,itis Petty Treaſon, Vid,19 H.6.47.b.vid.Stat.2.5. E. 3. De Pro- 
4,4p.2. But if the Dioceſan, pownehſtapging.thethibiringghe | 
Preſentation before him,or his General,having power to1 
ſitute., :and.votwichſtandiug. Requiſition magdehima by the. Clerk 
Preſented in order to laſtitution,fhall refulato. _lpſtuotcens adm 
him ; -he may thereof enter his Complaint, before the Dean of the 
Arches,who thereupon ſends his Letters to rhe faid Bilhops, which 
Lettess:90 Baſeiptin prone Oe: Rerrela; So, A astoth 
=yroy of © Subjettthe Prattice' w 
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afty, viz. Cura ammarue; the Preſeuteeiscompleit Parſon by Jy. 


(r.) 41 EL.B.R. Coram ram & meam (r), And the very Inſtitution to a Benefice 
CHISEIS> the Law underſtands as an acceprahce) and thehaving of a Bene 
Pagnts CE: ce; 2s-in that Caſeof Digby; where itivheld, [Thar if-a Clerk 
bePreſented, Admittedand Inſtifutte ton Benchice with Cure, to 
theyvalve of 81. and afterwards and! before '7ndnlion he accepts. 
of another Benefice with Cure, and is Inducted in the fame ; 'the 
Firſt Benefice is void by theStatuteof 21 #.3. For thewordsof 
the Statute are, A Parſon, baving ove Benefkce with Cure, Cc, 
., "andtabe anotber,erc. And he who 1s Inſtituted to a Benefice,-is ſal 
Cs) _—_ ., to have Accepted a'Benefice, and to havea Benefire(s).” - Andie 
aſch.12 that is Iiſtitmed may eater into the Glebe-Lands before his In- 
(t) 3. . k - - 
Jac.B.B.yer. duttien,and hath right to have it againſt any Stranger whatever(t) 
Co.Rol.Rep. And albeit by the Civil and Canon Law an /nftirurion granted after 
Cu) P. 13.Jac 2 FOR Entered Is void) yet dy the CommonLawir | othet- 
itch : wiſe (k).. Tv SH OUBTOYED: © 121 F If IO, 11919% 10 Rena, 
Cho 4 * (10.) By theliffitution the Parſon hath only-Flowl ras; ke 
Rol.Rep, Hathnot Jay # re witiFhe bath IndfFo# 3. and therefore if a Pres 


(x) 5Eliz brite rb the Prebendary;Parſon,. or Vicar,and not vpon.the 
yer 221, Bout 300% 3h eE 9 {3G e012 LNE 
vid. Hare and "(7 1) 'Fhe Chirehatthis dy; ſince the Statute of Weſtin ili" 
==. 40g not Fullby lſticutien-of the K ie 
5 28. ACC > Tithe by Lapſe'to Preſent pro bi 1 
Clepkhe inſtituted , "but du pero manye ates, þ- 2 
0910 thee ape Pho es AER Nena ELP 
vid. Cort, phinly ſhows,” that Dſfrthriex withbur 


par.132.in Plenarty . It hath alſo been held, Thar 
Halts Caſe. Sealed with another Seal 3 and made out of the Dioceſs, is good 
vid. $0.Eliz. Dyer, 348 Piftex's Caſe acc. | 


enough 


enough (x). Or if a Cevear be Entred with a' Biſhop, and he ( "= 
after grant Inſtiturjon, yet the Inftirxtion is not yoid by the Com- n rot.g 54. 
mon Law 3 otherwiſe by hetpinnl Low (a). Notwithſtanding —oapeiogg 
at what was juſt now faid,it 18 rye dork chk caſe, That a navids. 
e.is taken,received and had by only; and there- Cro. Rep. 
a loronor Aiienſation following comes too fate (b). (Ph 
So that if aman-having:one Benefice with Cure by Infetion only, Jac-B.R 
accept another by Inſtitution only,without Diſpenſation,theCom- Hitchings 


mon makes Avoidance Actual, if the Patron will (c ). ———o_x 
0G bars. &: ck, 20 Jacuret.66ya.cot'& Glover: ver; B. of cov.and Lichſ. Hob.R, 


Fn yore iqos beiog.in the Eccleſiaſtical Court to remove an 
er Indultion, 2 Prohibition was granted to ſtay the 
rag On Oter ſheds Quere Impedit againſt Hufſey , and while 
thardepended s Huſſey was Inſtitutedand Indufted , and Ofiver 
ſued Hufey in thes Court * to remove 'him. / Noy prayd a - 
Prohibition, Figlt becauſe he may nor ſue in Two 'Courts forthe . L 
fame cauſe 5 Secondly;becauſeit is Sair after Iadn@tion;and opon ” 
my rot gry nnrbarks par (4). a (4 pline | 
13 Caſe of Denys againſt Drake it was faid, That Ye1-H»[#9- 
if aman be Inſtitutedto a Benefice, he onght to pay the Firſt. -ReP- 
Fruits before [ydu#:oz by the Statute: but by the CommonLaw 
it yas otherwiſe z for he is notto have the Temporatries until [7 
Wition, and therefore he could norpay the Firſt-Freits; bur 4no- 
ther perſon cannot be Preſented to his Beneficeduring the continu- nooks 
ance of the Firſt Iſtituriou. And an Inftirution toa Second Benefice mine wi 
5a preſent Avoidance of the Firſt 6,4 
es G. Parſon of the Chncechof E.. did by Inſtrument in Wri- LAS hep. 
I his Banefice-befores Norary publick, and others, into Kea 
ds of the Biſhopzaud the Reſignation was abſolute andvo- a 
luntary, and to the vic of 2. and B. or either of them. ' Andl it | 
was further inſerted in the faid Inſtrument of Reſignation, Pre- Kefgration of. 
kong & ſub Conditione',, quad fi aliqui eorum non Admiſfi fae- © Benefict. 
per <fſenſuon Epiſcop. infra Sex annfes , quod tunc bee prefens 
rye nals habe ; & mee prone mere, 
[IRE pr dv 31G"; - and a» came within the time limited 
to the Biſhop;and did offer to Reſigato him,which,the Biſhop re- 
- nt &c, Cake for the Phaintiff;, Foraſmuch as the 
ur hap ates Reſign on Condition as well as a particular Tenant 


Candition:and Two Parſons may - Exchange, 
ta cenrcatedibarhroney d norton the other, 
nooner tis Benefice a- 


Hine cis iadepie the 45.3. .Bur Coke Sollic.and Godfrey were 
the comzary OpinionFor that m che Incumbent may Tron 
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the  Inficxting , 96k bg 15-90% FRO 4d Bexefinopy till ds. SIN. , | 

EEE: NN EFs <owiihy Tag: war off tot Ts 


LEI 
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{M1 © OaaTndiAAy And ied [rcineinqueſtion i if the Eceleſaltiel 


© Coort;who had the beſt right;and there Sentence was given, That 


_ 10; the Firſt Inſtitution — & ita Vacua, & Inanis, by reaſon of the 


0 + --7goo;for 


| oe | oro be be diſanhiu 


dovar;-ud then the C Fr f hls Premton ret 


ny at this 449 void; beeanfE it was in 
. the life'of the Tncumbent. According to the Common Law, If s 
Ceventbeentred withthe Biſhop, and he grant Inftitution: after- 
fecha tution-i$'not.- 


- wards,yetit isnot-void : ROBIN 
vil bythe Conti La Pa. Te FA itchinwe+[Glover,- 
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inthe hart enthe Preſentation'of Glover was- voil by rex- 

Þ Cn mn thereforego edcletrhtry 

x n one,& one good , 

Gn rr ion-he yoid, the Sc | 
Inteon Ne Wo 

Cavs airborne 


Inſtitution,and the perſon hath 
 DoaeridgeJuſtice ſaid; He hath by it 
bythe —_— And alth 


- ana Sum of Money | 
co Full age, and he after ſhe for it tin the Spirii ;they ought 
to take notice'ofthe Time of Full age,as a uſed by the Common 
Lawy viz," 21; and potoeherime of Fallen vat Ciyf 
EN ooo NT bieAerdoir ths 
jt eCominon 0 etred : 
2 es Oe Coty rage t to givehigrlndilti- 
on. id Dyer 293. Bedin Caſe, cited  Hangheon toaccord 
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4608 WY Lg "Sur ,\ 
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Thatif a Femc whois an lofant under 14 years hath iſſue, itis a 

Baſtard (y?. (»)Paſe: 2.].c. 
(21.) It is ſaid at the Common Law, that after Induion, the C.B.rot.1320, 

Admiſſion and Inſtitution "60ght cot tobedrawn into queſtion in —_ ange vert. 

the Eccleſiaſtical Court ('z) ; for they ſay,That after Induttion the Noy' %Rep 


hh gut ney IN: 


vg That (4) Mich? 
by In ſtir 10 perſe but not (Wt, 
ain th King _ nels Cal a Jnduttzon ry nd tory be put out teen Sir 
ved, 


efſion (). « becween Rewrtb and the Bi- Ph-Hutton 
ſhop ol "Cheſter,it was cReſo hat after an Indutt;on , an Inſti- ,F cheſter. —_ 
tution is not to be examined in the Eccleſiaſtical Court, but by a { Hill.1 5, 
o Impedit only : ad oe Ka 1 chry 7 may (2s R. 
mitstoghe. Biſhop: toCe Hitcham and 
22, 


o Patrons pretended lets to Preſent ; the ane Pre » Dn d _ 


ſented, and the Biſhop refuſed his Clerk. - 6 ſuedin the faubqrce (6) More's 
abptfa tahbition to the B In- Re 
fron Iedattion abr for ne Abe: rho oere 6 ae laſer F 


lodieogh 980  Glerk. of the other ;, 
which iT AE uedout of yp upon 


prayeda Prohibitionand a Prolibjcian was Awarded atonholn- 
eumbency, becauſe the Eccleſiaſtical Courts nat to meddle 
with lnſtitugion and.InduCtions (as wasthesefaig) for tharwould 
d&termine the Incumbency,which is triable.at Common Law (c). (:) Middleton 
£(23.)19a Pabibitian prayed iothe br ; Conte the and Lawte's 
Caſe appeared to be this,viz. Hole was Pref __—_ 
to-the. Pariſh-Church of Srorinegu -afterw ate Drakes —— 
draws —_— the Eccleſiaſtical Court », queſtioning of him for 
rumor mantis bus Induction, and-upon 
Poolibicina hap prayed:Wiltieons Julticen Probibiti- Tries. Jae 
en reed e = to be granted,this being, 5 GieQly within ng, 7 ws 
tlie Statute 5 Eh 3.64, wp manner rr 4 of ti Pacronage Caſe, in 
comes in-queſtiony. ith the. deteargingeueant of which they ought Bulftr.par. 12; 
not 2a\intermeddle ; alſo matter of Indtizon;.aud the validity 
isdeterminable at the. Conmenawand-net in the Eccle- 
GCaurta.and pop were tobe granted, 
the whole Court ts _ fare dy the 
Rulewf cone yrogige granted, "| - 
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12, In what former Benefice is not void by OfbsNhwvide 
ſtanding chr. of keftorlit$i Incompatible, ant without 
ſation ;, Had inwhat caſe Church voids beld woid ny od il 
 ſonsy\ att $1::id 03191 229746 12697 2lodvw ods 
13. Indaſe of 'Thrze « 3 of he" Dlleker- Dedert—— 
Two of them may Preſent the Third, being a Clerk, 
14, What difference berween an Avoidance by Parliament , and an 
Avoidance at the Eccleſiaſtical Law. 
F,. In what caſe an Advowſon granted to a man , ſhall enure to 
:hizh only for his life, and not go to his Executors. 
116. Aman having an Advowſon in Fee A Oburch, whereof 
himſelf is Incumbent , Deviſeth that his Execxtors ſhould 
next 


"Of Awidwce. and Next Awidancyc, 283 


_ Preſent ,, Whether ſuch Devico. of the Next Avoidance be 
goed. 
17, A grant of aNext Avoidance tooneis not after grantable 
jos 74 -4Am to another. wth 7 
18, Whether the Creating of an Incumbent 4 Biſhop tnIreland be 
a ſufficient cauſe of Avoidayce, | 
19. Where a Next Avoidance i gremed to Two,whereaf the one Res 
leaſes to the other, that Other may after bring a Quare Impedit 
his own Name, 
20, If one Grantes of the Next Avoidance Preſent the othey 
Grantee of the ſams Avoidance , whether ſuch (iran be ward or 


yot? 


(1.) Vaidance is,when aBenefict or atherEccleſialtical living 
is yoid of a lawful Incumbent : which generally may 
be faid to be Twofold; either in Fat and in deed, as 
when the Incumbent is dead, or aftually deprivcd : or in Law, as 
whenthe ſame perſon or Parſon hath more Benefices than one [n- 


compatible,having no'/Diſpenſation,nor qualified for plurality (4). 
Oran Ayoidance 5 either 


as by death of the Incumbent. (2) Spiritual , as by Reſignation, 

ivation,Creation,Ceſſion, The Temporal is an Ayoi de 
fafto;, the Spiritual is an Avoidance de jwe. Of this latter or Spi- 
ritual Avoidancethe Eccleſiaſtical Court takes cognizance and de- 
termines, and therefore the Head may fo diſpence there, 
that ſuchAyoidance in Lay ſhail never come to be an Avoidance in 
Deed, and of this Avoidance in Lawno Title accrues tothe Pa- 
tron, unleſs ſomething be thereupon done by the Eccleſiaſtical 
Court, a3 a Declaratory Sentence, or ſuch like, But upon Avoid- 
ancein Deed,Preſentment acerueth to the Patron preſently. An- 
cently when a Biſhop was alſo the Parſon of anyBenefice,either in 
right of his Biſhoprick, or that the Benefice was annexed to his 
Ke, for the m_—_— = __ able , CW ye of 
Hoſpitality, ruits Benefice or nage,during every 
Vacancy or Avezdance of ſuch Biſhoprick, where. the Biſhop was 
both Lord of a Mannor, and Parſon of a parſonage thereto an- * 
nexed , did not come tothe King ( as they now do,whereby the 
| and Mannor are both conſolidated into one, being now 
both halden to be Temporalties, ) but. the Parfonage came to the 
Archbiſhop of the Province, as a ur to his See by 
Prviledge, during the yacancy of the Sees of ſuch Biſhops as were 
12 kis Province, as may appear by the Records of the Lord Arch- 
bilbop of Genrorbwry, Ex. Regiſtro Archiepiſe, Cant. & Ridl. View, 


' 496S&82.1, X25 +34 
25 Bbb (2.) There 


emperd or Spriewal : (1) Temporal, owg1. 


7 Avoidence » and Mext - Avoidance, 


(6b) Paſch.28. 
El.C.B.7ard- 
ly ver. Peſcau. 
Owen Rep. 
(c) Mich.31. 
& 32 Eliz. 
Cripps Caſe. 


Rep.ibid. 


{d) Broo tit. 


Naare 1. 
Du. 51. 


-(2.)' There is in operation of Law a wide difference between 
Aroidance and Next Avoidance ;, the former is #n efſe , the other is 
only in poſſe; the former is the want ofan Incumbent upon a Be- 
nefice de preſenti; the other is the grant of a ſupply of that want 
de futuro,. and; is.the grant of a Next Avoidance in a Parſonage 
or other Spiritual promotion,whichis grantable whiles there is an 
Incumbent aftually in being > and is inthe nature of a thing in 
Action,and therefore will not paſs without Deed.But a preſent 4 
voidance, though it be not meerly a thing in Aftion, yet it is not 
Grantable in that kind as the other: T he preſent Avoidance is not 
valuable, and therefore ſnall not be Aſſets; it may be otherwiſe- 
with a Next Avoidance in ſome Caſes,for the Next Avoidance is but 
a Chattel (b), the Grant whereof is not good without Deed(c). 
For an Advowſon- or the Patrons” Right of Preſentation to x 
Churchzisnot a Spiritual, but a Temporal Inheritance, grantable 
by Deed;and (if Appendant) as the Mannorirt ſelf to whichit is 
Appendant, as an Acceſlory to its principal. 
- (3.) Thecognizance of Yo:dance of Benefices is Eccleſiaſtical 
by the Statute 25 Ed. 3.c4p.8.it being the want of an Incumbent on 
a Benefice (asaforeſaid )and is oppoſed to Plenarty, This YVoidance 
may be either by Death,Deprivation, Law or Act of Parliament, 
Ceſlion or Plurality,Reſignation,Creation,Incapacity, Union, Non- 
payment of Tenths,&c.So that a Yoidance may happer: to be foch 
either in Law, or in Deed ; virtually, or actually. Reſignation: 
is 7uris propris ſpomtanea Refutatio,. or the voluntary yielding upef 
the Incumbent ( into the hands of the Ordinary ) hisintereſt and' 
right,which he hath in his Benefice. Touching the Form of Reſy- 
mationzand Proteſtation,which muſt be when the party will Reſign 
vid, Regiſt fo.302, F.N.B fo. 273. and this Reſignation, which is 
one of the cauſes of Avoidance , .is to bei'made tv'the Ordinary, 
foritisa Rule in the CazonLaw 4 Apud eu deber fieri Renimezario, 
apud quem pertinere dignaſeitur Confirmatio,, The Next Avoidance 
is only a power legally granted to arother by the Right Patron to 
preſent a Clerk tothe Church,when it ſhallnext become void{(4). 
Andduring ſuch Yoidance.ofa Parſonage,theFranktenement of the 
Glebe thereaf is ſaid to be in no'man;but is fait}to be-in-Abeyance,” 
that is,only in the remembrance,jntendment; and'confideration of 
the Lawzthat though for the preſent, -during the time of ſuch Va- 
cancyzit be not aCtually in any perſon, yet it is(by way of Abeyance ) 
in hope and expectation belonging to ſuch one-as ſhall next enjoy 
the ſame. The word Avoidance hath: Two- ſignifications in the: 
Law; the one- (and that here intended) is whena Benefice orany” 
Eccleſ aſtical Living becomes Yordof an-Incumbent;, the other 
may bc that, which is underſtood by. what we intend in- Pi&ad- 
10gs 


+-16 840. of .Ceſſions |. 1+; © a8s 


ings in Chancery » when we ſay Confsfed or Avoided, Traverſed or 
Denied,;&c. which hath no relation to the matter in hand. Like- 
wiſe after thedeath of a Biſhop, or Parſon, the. Freehold is in A4- 

ance of neceſſity (e) ; but the Law will not admitthe Framing 
x Abeyances needleſs and in vain,as ia;Vacations of Biſhops, Par- 
ſons, or the like,as incaſe of Single Corporations,Biſhops, Deans 
and Parſons, which muſt die , and leave a Facwm of the Free- "INV 
old (f). And this Next Avoidance is a Chattel locally, where <5 224. 
the Advowſon is, not where the Deed is, for it was reſolved in the vert. Biſhop of 
Caſe of Holland yerſ. Shelley , - That the Advowſon had ſuch a Cov. & Litchf. 
Locality if the Rape,where the Church was,that it accrued to the Hob» Rep. _ 
Plaintiff, whereſoever the Deed of Grantor the Grantee himſelf 7213. he be 


#* «+ 


was(#). | | 96. Sheffeld 
verſe Katcliff. Hob, Rep. (g) Mich. 197 Jac.C, B.Rbt'2910, Holland vers. Shelley. Hob.Rep 


(4.)-C. brought a Quare Impedit againſt the Archbiſhop of Car- 
terbury and others,and Declared upon a Grant of the Next Avoid- 
knce, andthe Defendarit dematided Oyer of the. Deed z and the 
Plaintiff ſnewed a Letrer,. which was written to his Father by the 
true Patron,by which he had Writ to his Father, that he had given 
tohisSon, that was the Plaintiff,the Next Avoidance; and upon 
this there was a Demurr : And the whole Court for the Demurr, 
For that ſuch Lerter was a Mockery, . for the Grant was not good 
without Deed : and Judgment was given accordingly. (z), But (i) Mich$1.& 
by Deed itis Grantable,whereby Advowſons are alſo Grantable, as Eliz.CB. 
as other Inheritances are, and thedelivery of the Deed of Grant cyipys ver. 
of it (hall be inſtead of Livery made of the Church it ſelf, ac- the Archb.of 
cording to Sir. Edward Coke, in the firſt Part of his Inſti- _ and 0- 
. tutes(k). | WT "Ry 
($.) If a Feriant in tail and hisSon joyn,in a Grant of. the (4) £9 ar 
Next Avoidance , it is void againſt the Son, and no Confirmation, Inilic.gs,8 
for- in the caſe of a 2uare Impedit brought . by Sir Marmaduke 335 . | 
Wivel, the Point was this: Tenant in tail ofan Adyowſon,and Wy 
his Son and Heir joyned ina Grant of the Next Avoidance. The : 
Tenant in tail died ; and it was Adjulged;that the Grant wasutz 
terly'void againit the Son and heirthathoyned un. the Grant, -: ber 
cauſe-he had nothing' in the Adyowſon ,; neither, in polleſſion 
or right, nor inadtn poſſibility at the time of the Grant Ff; , + Sir Marnad. 
(6.) The Acceptance'of an Archdeaconry by one. who bath a #»*'s Caſe, 
—_ NE Souls, may work an Avoidance at wb rs Hob.Rep. 
was to ſuch Axchdeaconry 3. yet, au. Archdeaconry 4, .and.the 
Promotion thereof; as being not. any Cite of Souls, thongh an 
Eccleſiaſtical Prefetment”\, ſeemsnot to be within- the | Statute 
of :21 H;'$;" 13. *'And the Oplaih of 121, Chic Jalficg 
6917 4 2a idea | 5 aaa 
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(1) Paſch. 31» 
Eirz.B.R.#n- 
derhil and S4- 
vage'5 Cafe. 
Leon.Rep. 


(m) Mich.30. 
& 31 EL.c.B. 
Caſe Brookesby 
againſt wick- 
bam and the 
Biſhop of 
Lincolte. 


6) Hl.35 
Eliz. BR, 
Foph. Rep. 


in Underhill s Cafe uponthat Stattitewas', thitt he-conceived the- 
Lawithete'to be qualified inthareafe,by reafon of a Peoviſo in the 
aid Statuirezviz, Provided, that-no Deanary, Archdeaconry,&c. 
be taken or 'comptehended underthe'name of .a Benefice having 
Cure of Souls, in any Article above ſpecified (7). , 

(7.) In a \Quare Frgedir the Caſe was, The Plaintiff counted; 
that R.B. was feizcll of an  Advowfon, and grantetl the -Nexz 
Hhooidance to the PhintifFand'H'8, and that afterwards. the Church 
became void,and after during the Aveidence H, B, releaſedtothe - 
Plaintiff, 'and ſo that it Hel6ngs to Him to Preſent. Upon this. 


' Count the-Defenidant &d'demurriy Law ; fort appearsupon 
the PlaintiſRownſhewing), that #.'B. ought to have joyned with, 
"the Plaintiff in the Aftion , for the Releaſe being made after the 


Chnrch-became void snetvf any effett,: bur atrerly void; Sois. 
the Grant of the Preſegtment to the Church whene the Church is. 
yoid,for it isa thing ig con pay yr - H. 6. 26. 
3 M, Dyer 129, '11 Efjz. Dyer 283, And. afterwards Judemend 
was gd that the Releaſe was void (mm). | juag 
.)Touthing Avoidarces there is a wide differencebetween-the 
Judgment of the Common Law, -and that of the Canon: forifa 
meer Lay-man, not having holy Orders, be Preſented toa  Bene- 
fice, theChurch-remains'void according to the Canon Law, not-- 
withſtanding ſach Preſentation ; but at the Common Law, albeit 
this be a'meer mulllity there alſo,and void, yet it doth Adjudge the 
Church to'be Ful according tothe publick Admiſſion,laſtitutiony. 
and taduQtion,. and not according the capacity of the perſon,, 
which is 2 thing fecret ,. until ſuch an one be. deprived-for-it by 
Sentence inthe Spiritoal Court;and fo the Church in-conſtrattion 
of Law (underſtand it of the Common Law. ). is eld: void but 
fromthe time of Depriyation,. of which notice ought to be given 
to the Patron (7). 'S6thar according to the Canon Law4here- 
cannot be a Plenarty by the Preſentation, "Admiſſion, Inſtitution 
and Induction, ofa meer Lay-mantoa Church; it is vtherwiſeat 
the Cammon Law, 'which doch. not ſo -much conſider the Caps-- 
city orincapacity of tho fierſon Inftituted and Inducted, .a5the 
titytionand' toduttivnncſelf;; until Tuch timeas there is aSen- 
tence of Deprivation if the Eccleſiaſtical Court. | 
(9.) E&ffron iswhen an Eccleſiaſtical perſon Beneficed is Created 
a Biſhop : orwhen the Parſon of a.Parſonage taketh- another Be- 
nefice without Di ion, not being atherwiſe qualified for 
Phurality:In bort whichcaſes their fixſt Benefices- become veiduand 
zre ſaid tobe ſepwdby Cob, inſomuch.that the King ſhalPre- 
ferit jy'o ha vite'(thorver; be a Patron;) to that Benefice which he 
kad who was-Cicated Biliop x; and inthe other Caſe the Patron 
may 


6: of Coffin. 287 
may Preſent (vo). So that if Parſon orD ——_—_ Engl ed takeand (6) Tirns of 
ofa Bilkoprick in Jreland, it will.cauſe thatehe feſt Church £49 werd-” 
become voud by Ciſſion(p). Reſolved in Helind's Caſe, and pA gu 
ig Daghy $ Cale» 4. Rep. \T har the Patron may: Preſent, as{oon as bo 
the kacumbent is Iaiticutedin a Sggond Living, without Depriva- a 


(10,) By the Council of Lateran it was Ordained, That who- 
ever having a Benefice with-Cure; of Souls, ſhould accept of ano- 
ther can Gaza , ſhould pſo jure be deprived of the Former , the 
Patron-whereof might Preſent as to aBenefice void (q); and 7, « 
this without. any Seatence Declaratory of -the Firſt Church. being 2 ©n® 14 
void, if therewere. ao Licenſe INIT to. the congrary in Innoc.3. Paps 
the caſe (7), toprevent a.Ceſipn of the former- -Benefice; :For it &/) 24E-3-32. 
tath 'been Reſolved, Thatthe Acceptance of a Second Benefice j* 74 — IG, 
widsthe{ormer,by C:ſioz;athout;any Seatence Declaratory by N.g.24.1. 
theStature of 21H; 3, 13, bytifhaving-aBenefice cum Cura he = "ww 
Accept of an Archdeaconry: the james not fuch a Benefice with | 
Cure of Sauls within the ſazcl Katute,-a5 towake the former void, 

WS nent pe 70 (s ge rey 

-(11.) locaſe of fas in thiskind, it is vequiſitethat Notice (2 P-lch.3r. 
thereol be given by the.. Ordinary to the —_— ahernith the -_ —_ 
Lapſe will yot,incver againſt himyin caſe he preſent not wichin the $4947! * 

6 months(+). Nordothe Courts at. Common Law take noticevf Caſe.Leon.r, 
fach @ſion,untiH.the ſame be certified. untothem by the Ordinary. FP 315. 
And wherever an Eccl&ſaſtical Dignity anda Benefice with Cure C) <4 P47: 
ae. Incompatible , - there -the - Acceptance .of the one will-be a LEY Gaze 
Cſſun of the other:Forwhich reaſon, if the Incumbent of a Parſo«- | 
mage or Vicarage with Cure,be made Dean ofa Cathedcal,his par- 
2 we Vicarage becemes void by Ceſſiox (x), unleſs he be: qua- (1) 5 E4.4. 9: 
for Plurality. Or: a Dean be. made a-Bilkop,:yea ha-Qua.Imp.35. - 
DeanorParſonia England bemadea Biſhop in Ireland (asafore- 24 E 3-38- 
faid.)his Bepefice becomes voidhas was! Reſolved in Eaens and At- + pam 
wa'sCaſe;for that the Conſtitution or Council, which makes it ©*** 
void,is generaland not imited-toany place: And ſoit was alfore- 
falved,3-E. 3. Fitz, Trial, and fa adjudged , 2174s. C.: B. inthe. 
Caſe between--Woodly and. the Biſhop of Exon and.. Adanya- 


rag (x). 
$12) The caſe may ſo-happen; that albeit a. man having a Be- Mr 
nefice with Cure-of Souls accept. another, and be lnſtitured.and. za; m4 
Fw ON one 3 pig: firſt may not be-yoid by pn oo 
v,though.t ces, be 3ncompatible,: thoughthere: beno 4 
Dilpeaſation.in the caſe » andalthough bimfelf be not otherwiſe /** AD: 
lified for Phuzalities : For ithath been Rofolved, That if a man 
pgangBeneficeaccopt angther and. be inflituted and Inducted 1 
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Of Aidan and Next Awoidance, 


—— 


(5 } Dy.on Ir, 
13 Eliz. rhe 
lat C:fc 
youch'd, in 
Caſe Stub:ly 
verſ.B:tley. 
Hob. Rep. 


(2) Trin 4+ 
Car.Rot.441+ 
rhe King verl. 
George Archb. 
of Cant.and 
ho.Pryſt. 
Cro.Rep. 


{a) D. 13,14 
El1zZ.304-54- 

Ro', Abr.vcr. 
Preſentment, 

lir.M, 


into the Second, and then read not his Articles; That yet the Firſt 
Benefice voids not by Ceſſion , becauſe the Second is not taken 
(9). Notwithſtanding, it cannot be denied , but that where a 
man having a Benefice with Cure of Souls, above the value of 
Eight pounds per Ann, doth take another with Cure, andis there 
to Admittcd, Inſtituted, and InduCted, the Firſt Benefice (with 
out Diſpenſation ) becomes void, as in the Caſe of the King a- 
gainſt George Lord Archbiſhop of Canterbury : In' which Caſe it 
as held , Thatthe Church was abſolutely void in fatto & jurt 
by takingofa Second Benefice, and that by the Expreſs words of 
the Statute of 21 7.8, So that by the Acceptance of a- Second 
Beneficgthe Church is void fatto & jure, quoad the Patrontf 
all others (z). Sed Q. whether void as to an Ufurper; for in 
ſome caſes a Benefice may be void as to- ſome perſons, and not 
voidasto others : As in the Caſe of S:mony, whereby as well as 
by Ceſſion a Church becomes void ; yet in that Caſe although it,be 
void toall men quorum Intereſt , to the King and his Incumbent, 
andall that claim under him, and to the Pariſhioners, to the 'Or- 
dinary, and tothe like, yet (according to Sir Hen, Hobayt Chief 
Juſtice) itisnot void to an Uſurper ; for a man without Right 
cannot Preſent unto it asunto a Church void,nor the Ordinary ſo 
diſcharge himſelf , if he receive the Clerk of an Uſurper; for he 
is none of them quorum intereſt, Paſeh, 14. Fac. Rot.” 1026, Caſe 
of —_ againſt the Biſhop of Wincheſter and Rich. 'Pullſten, 
Hob. Rep, 

(1 = If the Next Aveidance be franted to three perſons, ' and 
2frer the Church become void , and then Two of the Three Pre- 
ſcentthe Third Grantee, being a Clerk; in this Caſe the Preſen- 
tation is good , and the Biſhop may not refuſe him, inaſmuch as 
all Three were Joynt-tenantsthcreof by the Grant,and only Two 
of them joyn in the Preſentment, for that the Third perſon cannot 


* Preſent himſelf; but if only one of theſe Three Grantees Pre- 


ſent,the Third,the Biſhcp hath power to refuſe him (4). And if 
an Incumbent having the Advowſon, do Deviſe the Next Avoid- 
gnce;it ſeems itis good. . Trin, 13 746.B. R. Hartis verſ. Auſten; 
Rol, Rep. , TOTS $i 407 VIS BY SOS II UP 

(14.) In Hollands Caſe it was Reſolved , That before the Sta- 
ture of. 21 #. 8.7.13. if he which had a Benefice with Cure, ac- 
cept another with Cure, the Firſt was void ; but this was no 4- 


' voidnrce'by the Common Law, but by Conſtitution of the Pope, 
- of which the Patron might take Notice-if he would, and Preſent; 


without Deprivation : But becauſe the 4voidance accrued by the 
Eccleſiaſtical Law. no Lapſe incurrd'without Notice, as upon 
Deprivation or Reſignation z ſothat-the Church was void - 


 .@" alfo. of Ceſſhon, 269 


— 


the. benefit of the Patron, not for his diſadvantage : But now if 
the Firſt Benefice be of the value of. Eight pounds per annuwn , the 
Patron at his peri] ought to Preſent , for toan Avoidance by Par- 
Lament every one is party 3 but if not of Eight pounds, it is 
void by the Ecileſiaſtial Law, of which he nceds not take.No- 
tice (b). 1 | - (b) C04. Hol-- 
(5. )-Ina QGyare Impedit The defendant ſaid 4, was ſeized lands Cafe. 
of the Advewipn of the Churchof D. and by Deed 19 Fac. 39 Ez, 
granted to Z.5. the Next Avoidance, and that 7.5, died,and made 
his Executor. , who Preſented the Plaintiff to the. Church being 
yoid, Upon Non conceſſit it was found , That A. granted to F.S. 
durante vita ipſins ]. S. primam & proximam Advocationem, and that 
he died before the Church became void. Whether this was anab- + **Ou 
ſolute Grant of the Next Avoidarce , as is pretended, was the Que= 
ſtion. &nd Reſolved, it was not; but it is limited to him ro Prey 
ſent to the Advowlſon ifit becomes void during his life , and not 
that otherwiſe it ſhould goto his Executors ; and therefore. it was 
Adjudged againſt the Defendant (c). Cc) Trin. 14 
(16.) The Incumbent of a Church purchaſed the Advowſon Car.B.R. 
thereof in Fee, and deviſed that his Executor ſhould. Preſent after Mann and _ 
his deceaſe, and deviſed the Inheritance to another in Fee. It was "© _ oF 
faid, the deviſe of the Next Avoidance was void, becauſe when his ou ant 
Will ſhould take effect ,. the Church was inſtantly void. But the Cro.gar.3.. 
Court held the deviſe was good , for the Law is ſo, . and it ſhall 
be = z according to the intent of the party expreſſed in his 
will (4). The Grant of the Nexe Avoidance during the Avoid- (4) Pyncbis » 
ance ,, is void in Law.. Stephens and Clark's Cale. More's 304 Dr. Here 
Reports. _ 
 (17.) In a Quare Impedir the Cafe was , The Corporation of B. 
being ſeivedof an Advowſon, granted the Next Avoidance to 7.S, 
and afterwards granted primam C> proximam Advocationem to the 
Earl of. B. .who.granted.it to the: Plaintiff : The Church became 
void, 7.S. Preſented his Clerk, who was Indacted, and then the 
Church became yoid.again. It was Reſolved,that the Second grant 
was void, fo as the Plaintiff had no Title,for when he had granted 
primam C& proximam Advocationem to one, he had not Authority to 
grant if after-tq another5 but if the Firſt Grant had been loſt ſo as - 
It could not have been pleaded, . there perhaps the Second Grant | 
tad been'good (>). * (e) William: 
(18.) In a Quare Impedit-the Caſe was, H:; being Incumbent of ar the B. of 
aChurch, was Created Biſhop in Irelana,and theQueen Preſented Lintoins Caſe,;, 
the DefendantIt was the Opinion of the Juſtices, That this Cre-. Cro-par-1+. 
ating of the Incumbent a Bilhopin Irelard wasa good cauſe of 4- 
widexce, and that the Queen ſhould have it by —— 


« 


Cro.pdr.2.. 
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if the Queen doth not take the benefit of the Firſt Avoidaxce, but 
(f) Mich. 42. ſuffers'a Stranger to Preſent, and the Preſentee dies, ſhe may not 
& 43 Eliz.B, haye Prerogative to Preſent to the Second Avoidance (F). 

R. Sir R-Boſ= (19,) The Next Avoidance of a Church was granted to A, and 
+ ug Ges B, A, releaſestoB. and after the Church became void : it was 
Cropar.r.  Adjudged in this Caſe,that B. may Preſent,and upon Diſturbance 
(2) Benttand haye a Quare Impedit in hisown Name (g). Or thns: The Next 
the Biſhop of _4y,0;darce was granted to Two, the one Releaſed to the other, 
Norwic% who brought a Dacre Impedit in his own Name; and it was ad- 
Caſe, Se . 

Cro.par.r. judged maintainable , becauſe it was before the Church was 
(b) Lewis and void (b). : | 
Benet's Caſe, (20.) A. ſeized of the Mannor of D. to which an Adyowſon 
More's Rep was Appendant,granted the Next Avoidance to B and D. & corum 
(7) Sir Godfr, 'Cuiliber conjunttim & diviſon Hered, Executor. & Aﬀfignatis ſui, 
Foliamb's The Church void,B.Preſents D.to the Church : Adjudged, that 
Caſe, the Preſentment of him was good , though he were one of the 
More's Rep» Grantees (+). 


CHAP. XXVI 
. . Of Pluralities, 


1. Pluralities condemned by the Council of Lateran ; yet difpenc'4 
with by Kings and _ 

2, What in this matter the Pope anciently exerciſed by way of Uſ; 
prom the King may now do de jure; The jr auch Abe =_— 
in the manner how. 

3, What perſons are qualified for granting or recerveng Plurali- 
f1ES» 

+. } 0c Laws relzing to Pluralities, Dsſpenſations, and Qyali- 

ations, 

5. How the $1, annual wvalut of 4 Benefice ſhall be underſtood , 
whether as in the Kings Books, or according to the true value of 
the Benefice. 

6. The Lord Hobart's Opinion touching the Statute of 21 H, 8. re- 
lating to Pluralities. 

7. What the Pope's Power in England was before the making of the 
ſaid Statme , And whether the taking of 4 Biſhoprick, in Ire- 
land by a Dean in England , makes the Deanary void by 


Ceſſion ? 
8, FeCheplain of Perſons of Honour , having divers Benefices, 
' ſuall retain them for their Lives , though they be diſcharged of 
their Service, 

9. Whether the Eccleſiaſtical Court may take cognizance of Ple- 
narty or Voidance , after Induttion and whether the cogni- 
zANce of Ceſſion or-no Ceſſion, belongs to the Temporal or Spiritual 
Court, | 

10, Difference between Voidance by Ad of P arliament,and Vaoidance 
by the Eccleſiaſtical Law. | 

11, ry Probibition granted upon Sequeſtratian of a Benefice by the 
Biſhop. | ; | 

12, The Fifth Paragraph aforeſaid Adjudged and determined. 

13. How.the Voidance in caſe of Three Benefices in one perſon, 

14, Benefice not void , if the King Licenſe rhe Incumbent to be an 
Iscumbent and a Biſhop. 

15. How the taking of a Second Benefice is a Voidance of the 


16, WWherber ſo, in Caſeof @ Chaplain of the Ring. 
Ccc 


17, W herher 


Of Phuralities. 


17, Whether ſo,in caſe of a.Si modo or Modo fit, by way of 4 Li- 
mitation in the Diſpenſation. 

18. Whether the word Diſpenſamus be neceſſary in the Letters of 
Diſpenſation for 4 Plurality ? | 

19. The King . Retainer of+ a Chaplain, by Word only qua. 
lifies him for « Plurality within the Statute of 21H, 
8 


20. Whether a Third Chaplain retained by a Counteſs Wi. 
dow, is qualified to purchaſe a Diſpenjation for Plurali- 


2 4 reference to Plurality s whether regard is to be had tothe 
walue mentioned in the Statute of 25 H. 8. or to the true value 
of the Benefice, 

22, Whether Admiſſion and Inſtitution makes the Firſt Benefice void 
without Induttion, | | 
23. Whether before the Statute of 25 H.8. the Pope might here grant 

Diſpenſation for Plutalities. 

24. Whether the Retainer of a Chaplain may be good and: ſufficient 
without a Patent, | 

25. In what caſe a Diſpenſation for Plurality may. come to late, 
Though before Induttion, | 

26. Three Reſolutions of Law to reference in Avoidance by reaſon 
of Plurality.. | 


word, is where one and the ſame perſon'is poſſeſſedof 

Two or more Eccleſiaſtical Benetices with the Cureof 
Souls,. ſimul & ſemel. It was long ſince condemned'by the general 
Council of Lateran (4),whereby it was Ordained, That whatever 
Eccleſiaſtical perſon, having one Benefice with Cure of Souls, doth 
take another ſuchzſhall zpſo zxye be deprived of the former;and if he 
conteſt for.the retaining thereof,ſhall loſe both(b). Notwithſtand- 
ing which Ca7o,it was heretofore uſual with the Pope touſurpa 
power of Diſpenſationin this matter, the which de jure was an- 
ciently praCticed by. Kings, as Snpream, and as the Original.Do- 
nors of Benefices and Eccleſiaſtical Dignitics;witneſs Edmond that 
Monk of Bary; who by virtye of ſuck Diſpenſations held ſeveral 
Eccleſiaſtical Benefices at one and the ſame time. The ſaid Canon 
(as to the ſubſtance thereof,. relating to Pluralities) isnom Con- 
firmed by the the Statute of 21 #. 8. 13.which limits the former 
Bencfice with Cure of Souls tothe yearly value of Eight pounds 
or _ and the time of Ayoidance thereof to be immediate- 
ly aſter polleſſion, by Inductianinto the other with Cure of _ 


(1, Pp Lural:ty, according to the Common acceptation ofthe 


bo Of Pluralitles. 


" with power of Preſentation de novo granted to the Patron of the 
Former Benefice, and all benefit of the ſame to the Preſentee, as 
if the Incumbent had died or reſigned. ©. whether the ſaid 
yearly value of Eight pounds or above, ought to be computed ac- 
cording to the valyation in the Kings Books,as returned into the 
Exchequer,and now uſed in the Firſt-Fruits Office , or according 


tothe jult and true value of the Benefice (c). Q. likewiſe, Whe- 7) Dyer 232. 


ther a Parſon of a Church Impropriate, witha Vicar perpetually 


p29. 
endowed, accepting of a Preſentation unto the Vicarage without Ci9-Eliz-853- 


Diſpenſation; be a Flxralt within the Canon and Statute aforeſaid? 
The Negative is ſuppoſed to give the belt Solution to the Queſti- 


on (4). | ; (4) Vid.Parſe 
(2.) The ame power of granting Faculties, Pluralities, Com- Law cap-21- 


mendams, &c. which anciently the Pope exerciſed in this Realm 
by Uſurpation, is by the Statute of 21 #.8, cap. 13, and 1 Elize 
transferr'd unto and veſted in the Crown de jure; alſo from and 
under the King, inthe Archbiſhop of Carrerbury andhis Com- 
miſfaries by Authority derived from the Crown: The Pope an- 
ciently granted to Biſhops after Conſecration, Diſpenſations Reci- 
prre + obtinere Beneficium cun cura animarum, to hold the fame 
in Commendam, the which he did in this Realm by Uſarpation. 
2nd which the Crown may. now do de jure; for the ſame power 
(asaforeſaid)which the Pope had, is by the Acts of Parliament in 
25 H. 8. 1Eliz, inthe King de jure, But there is a very mate- 


rial difference between the Diſpenſations anciently here granted Þid- 


by the Popes,and thoſe at this day by the King and Archbiſhop, 
Confirmed by the Kings Letters Patents, which are not good o- 
therwiſe than to ſuch as are Compleat Incumbents at the time of 
granting thereof, whereas it was ſometimes otherwiſe with the 
other z whence it is obſervable, that in Digbie's Caſe the Diſpen- 
ſation came too late : A. is Inſtituted and Indutted into a Benefice 
with Cure, value Eight pounds per amn, Afterwards the King 
preſenting him to another with Cure, he is Admitted and Inſti- 
tited:Afterwards the Archbiſhop of Canterbury grants him Letters 
of Diſpenſation to hold Two Benefices; the King Confirms the 
fame: Afterwards he is Inducted into the Second Benefice. In 
this cafe thBDiſpenſation comes too late,becauſe by the Inſtitution 


into the Second Benefice the Firſt Benefice was void by the Stat. of 
21FH.8.(e). ht 


(3.) The Acceptance of a Second Benefice , with a Diſpenſati- (:)Co.4-par. 


on, comes not under the notion of prohibited Plaraliries, in caſe 79 


theFirſt were under the annual value of Eight pounds, or fine * 6. Calc.” 


ca, And what perſons are qualified either for "the granting or 
receiving Pluralztie3, appears by the Stat. of 21 H.8.c,13.1n which 
; "0a CCcc2 there 


\ 
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mm is not any Imitation of N umber of Chaplains't6 be retained 


by the King,Queen, and Prince, and ot 


her the Kitg's Children; 


ich reaſon they may retain as many Chaplains as they pleaſe, 
_— of them qualificable by a Diſpenſation for P luralgy: But 
if either of the King's Chaplains be Sworn of his Majeſties moſt 
Honourable Privy Council , ſuch may purchafe a Diſpenſation to 
hold Three Bentfices with Care of Souls. "The Perſons fpeciall 
qualified by Diſpenſation for Pluralirzer, are either (1) Such a; 
are retained as Chaplains to Perſons of Honour, Or (2) Suchas 
are qualified thereto in reſpeCt of their Birrh': Or (3) Such as ae 
dignified with ſome certain Degrees in either of the Univerſities gf 


In the Parſens Counſellor, par. 1, chap.4. 


Chaplains. 
Archbiſhop 8 
Duke - ——__—_ —6 
Marqueſs cm. wonmnninng— — 5 
Earl » —— 
Biſhop —_—— — m— s 
Viſcount —————— - — _—_—— 
Lord Chancellor =—m—_.c——— — — 3 
Knight of the Garter —————— 3 
Baron —— - - 


Dutcheſs, 
Widows, 
each 


Marchioneſs, 
of the Kings Houſe, 
cach 


a— _ 


— 


Counteſs, 

Baroneſs, 

Treaſurer, 

Controller, 

Kings Secretary. 
Stat. 21. H8. Cap. 13» 

Kings Almner, : 

Clerk of the Cloſer, & each ft 2 

Maſter of the Rolls, 

Chief Juſtice BR. w—— - —— 


$2 


8 —— 


—_—_ 


this Kingdom. In reference to the firſt 
of theſe , every DO and Due 
may'have Six Chaplains; Marqueſs.and 
Earl, Five; every Viſcount and other 
Bifoop, Four, Lord Chancellor, Three; 
Knight of the Garter, Three ; Baxon, 
Three; Dmrcheſs,Marchioneſs, Counteſs, 
and Baroneſs (being Widows,) Two; 
Treaſurer and Controller of the Kings 
Houſe, Two; the Kings Secretaryand 
Dean of his Chappel; the Kings Alm- 
Fer and Maſter of the Rolls, Two; the 
Chief Juſtice of the Kings Bench, and 
Warden of the Cinque Ports, One. 
In reference to theSecondqualification, 
viz, By Birth, the Brothers and Sons of 
all Temporal Lords, and of Knights, 
born in Wedlock, may purchaſe Dif 
penſations to hold twoParſonages,Gc, 
with Cure of Souls. In reference to 
the Third all Do&ors and Batchellors of 


-Divinity > Doftors 2nd Barchellors of 


Law, Preſented to any of theſe De- 


pork not by Grace only, but by any of the Univerſities ef this 
calm, may purchale and holdasaforefaid. Yd, Staugte 21 HS8, 


Cap. 13. 


(4.) Although by the Letter of which A the Firſt Living is 
not void until Induftion into the Second, the words being [/f th 


party be 
Ou 


ye and Indufted in poſſeſſion of the 
the firſt ſhall be void :] yet to avoid the great inconveniency 


Second Living » 


Per.v.chap.q. (2s Sir Simon Degge obſerves in his Parſons Cour.celor) that other- 


Co.4. 79- 
Hob, 166» 


wife. would 


 enidezit has been! held; -That the Firſt Livi 
upon the bare Inſtitatiowiato the Second;and foit ſhould feem " 
| = W 


is ya 


Diſpenſation. The ſufficiency of qualification' for Phivality relates 
aswell tothe Diſpenſatian asto the Parſon;for if the Diſpenſation 
aſterits being had from the Maſter of the Faculties, be not cop- - 
firmed under the Great Scat of &zglard , thier qualfications"will - - 
.not{yſhce:Nor' are: the ſuþernbmerary Chaplainsof any perlon'ot * 


«fer, and Seveacre. Andrenſ. More, 561. The death,attainder, 
degradation or diſplacing of a:Chaphains Lord, er his diſcharging 


ws (7); otherwiſe. of the.Chaplain of a: Dutchefs, Marchion! (5) Co. 4.19. b; 
fel a Baroneſs in caſeof After-mariage(k). Rouble ) Id.4. 148, 


Caſe Two Preſidents it ſeems were ſhewed | \B. the King 
en, which inclined to have it taken according tothe very yalug of and the Biſhop 
the Benefice(s); me4s 
any yon after inn, : | 
2aunkt'the Opinion, which was or the very value! o tefict: 

But(ſays be)the Oaſe was not then reſolvetor adjudg.d 3**butre- ——_ _ 
mainetha Queſtion undetermined: ( P). ' Dunere the | 
and Walmſly Juſtices held the-valie 'houldbe taken according og 3b & Snith's 
the Taxed value;as in the Book of Firſt-Fruits : but /arbyrtokrtid oo RT od 
Cote Chief Jultice, Covraat.hathbeeh reſol}oll; Rp 9 Giles 22. ou 
ud likewiſe in Digby's Gaſes ' Rep, 4.-and often before finte" ang bers. 
Council of Zaterev, AncDo: 1215.T hat ifslnan 'haye4"Behefict 


vith Cuxe, 
into 


, 
'L 
-2 


with{tandingwhernthe ſame of Briſtol and 
ntEqueſtion, the Contr rhen ſie re O—_ =_ 
i Vid. Hught 


Ct 
another Benefice with Core;of what yalae-ſoeyer ho V) Vide Park 


I 
atahenaf winter ithe-valie; ESR NG 


— w_A41, > ww 


the party had-no 


;  F4 
proof of that Opini- (n) Paſc. $ [ac 


re z Saw ub ' 
0 vpid, #2der Poge In- 
NOccne. 3. 


incurr 


_— "— 
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(4) Shute yerl. 


Higden. 


Vaugh. Rep. 
vid. Anderſ. 1, 
pa. f.200.b. 


incurr until Deprovation of the firſt Benefice , :and Notice. But if 
of the value of eight pounds, or above, the Patronat his Peril muſt 
Preſent within Six months by the Statute of 21 #.8. (q), And 
in that Caſe of Digbyit was _—_ That when a man hatha 
Benefice with Cure above Ezght and afterwards taketh ang- 
ther with Cure, and is Preſented and Inſtituted, and before hy- 


p-23 6-vide qyCtion procures the Letters of Diſpenſation,that this Diſpenſati- 


Moor's Rep. 
Cal.Larg. ad 
cuad. effec. 


on comes too late:For by the Inſtitution Eccleſoa plena & conſults eg- 


ſtir againſt all'perſans except the King; for every Rectory conſiſt. 


eth upon Spiritualty and Temporalty. Andas tothe Spiritualty 
viz.Cura animarymy he is compleat Parſon by the Inſtitution ; for 
when the Biſhop upon Examination had, admitteth him able; then 
he doth Inſtitute him, and ſaith, [rfirno te ad tale Beneficixm, '& 
[habere curam animarwit of fuch'a Pariſh, & accipe curam thi, 
cc. Vide 33 H.6.13. But touching the Temporalties, asthe 
Glebe-Lands,&c: he hath no Freehold in them untill Induction:for 


| by theGeneral Council of Lareran, Anno Dom. 1215, it appear- 


.eth, That by the acceptance of two Benefices the firſt is void, 
Aperte jure ; for upon this Council are the Books of the Common 


_ | LawinthisCaſe founded. Anidit was in this Caſe reſolved;That 


this was an Acceptance of a Benefice cam Cura within the Statute 
of 21 H, 8. Juſtitution is an Acceptance by the Common 


( ) Co.4-Dig- Law ). 


y's Caſe, 


© Aman was Preſented to a Church wich a Vicarage endowed ; 


41Eliz.f.78- the Parſon accepred of a Preſentation tothe Vicarage without dif 


Jac.B.R. 


Woodley and, * 
the Biſhop 


Areterarnd 
Mauwzring's 
Caſe.Cro. 


fears. 


1-25 Clear, T har jf aBiſdaphave.ornake two Benefices, Parſdhages; 
— -of Vicaragegwith Cures (eitherby retaitier, or othefiviſeus ves 


penſation: Whether this were a Plurality by the Canon Law, and 
by the Statute of 21H. 8. was the Queſtion. ' Hobart Chief Ju- 
Rice was of Opinion, That notwithſtanding they were ſeveral Ad- 
vowfſons, and ſeveral Quare Impedits might be brought of them, 
and ſeveral Attions maintain'd for their feycral Poſleſſions, yet 
the Preſentment of one man to the Parſonipe and Vicarage was 


| no Plurglity, becauſe the Parſonage' and Vicarage are but one 
* © Cure; And there.is a Proviſo in the Statute, - That no Parſon? 


age that hath a Vicar endowed , fhall be taken by the Name 


of a Benefice with Cure within the Statute, as to make it a Plu- 
Cs) Mich.22. 


rali [IN + 2r06t 1; hy _ \ ; . 
25 TheLonl-Hebars in Cott and Clover's Caſe againſt the Bi- 
and Lchfield is clear ob 'Opinion ; That Biſhop- 


' ſhop _of Covemyyrand | 
oF. ip fon within the Law under the word-{ Benefices] iti the Sta- 


rute of :24 #, 8, cap. 13; Sothatifa Parfontake a Biſhopriekzit 
'avoidsnat the Benefice þy force of this Law, bur by the ancient 
Gommon Laws itis hoklen .1 1 #.4, 60- Bur.withal he haſdsir 
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heis direCtly as to thoſe Benefices within the Law ; for heis to all 
orpoſes for thoſe not a Biſhop ( whether it be in his own Dioceſs 

or not. )but a Parſon or Vicar ; and by that Name muſt ſue and be 

ſned, and Preſcribe and Claim, For if any perſon,” having one 

Benefice with Cure, &c. take another;&c. whoſoever will hold 

two Benefices,muſt have ſuch a Qualification, and ſuch a Diſpen- 

fation, asthe Law 21H. 8, requires : Whereupon the Lord He- 

bart in the foreſaid Caſe is clear of Opinion, That if a man be qua- 

lied Chaplain to any Subjeft, and then be made a Biſhop, his , 

Qualification is void,ſoas he cannot takeT wo Benefices de nave af- on” 

ter by force of that Qualification: But if he had fawfully two Be- 

nefices before his Biſhoprick, he may by difpenſation of Retainer 

( beſides his former diſpenfation ,. to take two. Benefices )) hold 

them with his Biſhoprick. And if a man, being the Kings Chap-- 

lain, takea Biſhoprick, he holds that he ceaſeth to be the Kings 

Chaplain 3 and Biſhops are not in that reſpect Chaplains tothe: 

King, within the meaning of the Statute: So that the Clauſe of 

the Statute that gives the King power to give as many Benefices as 

he will of his own-gift to his Chaplain, will not ſerve them C q). 

Inthis Caſe of Golr,&c, againſt the Biſhop of &c.. he is of Opi- \ fn n 

nion, That if a man have a Benefice with Cure worth above - 38. 72+ and py on 

he cannot without Qualification and Diſpenſation procure another wr ver. Bi- 

with Cure, to be united to it after,though they make but one Be- ſhop of Con- 

nefice ; for this Cautel of Union is provided for by Name: But of prey _ 

Unions before ,, he is of another Opinion:; Caſe Colr ,, Hob, Hob Rep 

Rep. , 

(7:) Inancient times the Pope uſed'to-grant Diſpenſations of* 

the Canons in this Realm,and ſo might the King have done. The- 

firſt Statute thar reſtrain'd the power of the Pope, was that of 21- 

H.8, of Pluralities: That the Church. ſhall be void- notwithſtand-- * 

Ingany Grant ofthe Pope : Alſo the power. of the Pope was taken- 

away by the Statute of 25 H.3, Before that of the 21 #7, 8. the 

Pope might have diſpenſed witha man to have 20 Benefices; and- 

ſo might the King. The 21 F48:. was the firſt Statute, or Law, 

which gave allowance for Pluralites ;, afterwards by the. 28-H. 8; 

the power of the Pope was giventothe King : But as-it was ſaid- 

andagreed in the Caſe of Evansand A4ſengb, that was not by way 

of Introduttion,, but Cumulative and by way of Expoſition. And 

by that Statute the Archbiſhop of Gazrerbury: hain this matter a 

concurrent power with the King, and Diſpenſation granted by the —"— 

King, or by the Archbiſhop, isgood(r). Alſoin the ſaid Caſe jo2. B.8.ror. 

it wasagreed by all the Juſtices, That ita Parſon or Dean in Eng- 1154.Evans 

land dotiytake a Biſhoprick in /re/and,. it makes the firſt Church verſ Aſcough. 

reid by Ceſfian';. becauſe Ireland is a. Subordinate Realm to _—— Rep. 

an 


( i611.£.234. 


(t) Savarre's 
Cale. Gwen's 
Rep. 
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land, and governed by the fame Law : For it was there agreed by 
all as well by the Juſtices as thoſe of the Barr, That if a Perſox or 
Dean in England take a Biſhoprick in Jreland, the firſt Church is 
void by Cefſion. Juſtice Whztlock gave this reafon for it, Becauſe 
there 1s but one Canon Law per totam : Eccleſiam ;" and therefore 
wherever the Authority of the Pope extended it felf,be it in one or 
divers Realms;the taking of a Biſhoprickmade the Deanary or Par., 
ſonagevoid. Nemo poteſt babere duas Militias, nec duas Dignitates, 
+ eſt impoſſibile quod unus homo poreſt eſſe. in duobus locis uno tempore, 
And 5R. 2, F. Trye 54. the whole Spiritual Court is but one 
Court ; which Book is very remarkable tothat purpoſe. That the 
Canon Law is but oneLaw : Which! reaſon was alfo given by Ju- 
{tice Doderzage in the fame Cafe, and upon' the ſame point , who 
faid, Thatthe Law ofthe Church of England is not the Pope's 
Law, but- that all -of it is extraCted out of Ancient Canons, as well 
General as National. Another Reaſon which he then gave was,Be- 
cauſe Ireland isa ſnbordinate Realm, . and governcd by the ſame 
Law - Becauſe although before the time of H.2.they were ſeveral 
Kingdoms or Realms,yet the Laws of England were there Pro- 
claimed by King John, and is ſubjeft to the Laws of England. And 
if the King, having a Title to Preſent to a Church in 1reland, con- 
firm it to the Incumbent under the Great Seal of England , itis 
good. 45 Ed. 3. 70. (e). Us 

(8.) In Savacyt's Caſe it was adjudged in the Common Pleas, 
That ifa Baron, or others mentioned in theStatute of 21 #. 8, 
take divers Chaplains which have many Benefices, and after they 
diſcharge their Chaplains from their Service;they ſhall retain their 
Benefices during their Lives, and if the Baron takes others to be 
his Chaplains, they cannot take many Benefices during the Lives 
of the others, which are Beneficed and diſcharged of their Servi- 
ces; for if the Law were otherwiſe, the Lords might make any 
_ of holding Bencfices by admitting them to be their Chap- 
lains (t ). 

(9.) T. prayed a Prohibition tothe Arches; the Caſe wasthis, 
One had a Recovery in a Quare /mpedit, and hehad a Writ to. the 
Biſhop againſt T, upon which A.his Clerk wasadmitted,&c. and 
after the Recovery diced, and T. ſuppoſing his heir to be. in the 
Ward of the King, andthat the ſaid 4. took another Benefice 
without ſuſficient Qualification,by which the Chnrch was void by 
Ccſlion, and he attained a Preſentation of the King, and he was 
Admitted, &c, by the Lord Keeper , .heing within the Digceſsot 
Lincoln,and- A.ſned him in the Eccleſiaſtical Court, and 7. pray- 
cd a Prohibition, and it was granted per roram Cyriam ;: for with- 
out queltion there ought nothing to.bequeſtioned in the D_ 

| ic 
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cal Court after the Induction of the party : And whether it is a . 
Ceſſion or not, doth properly belong to the Common Law : And 
Fonts Cited a Judgment in William's Caſe according. Note, that by 
the Conſtirution of Otho and Orhobon, That Inſtitution and InduQti- 
60 is voidable in the Eccleſiaſtical Court, if no Prohibition Le 
prayed (#). «DID FRG 

(10.) In the Caſe of the King againſt the Archbiſhop of Canter- Caſe. 

and Thomas Pruſt Clerk in a Quare Impedit, was vouched Hol- #hinch. Rep. 

lend's Caſe in Cok. 41,51. to ſhew that there is a difference bc- 
tween voidance by Act of Parliament ,and Voidance by the Eccle- 
ſaſtical Law : For before the Statute by the taking of the ſecond 
Benefice, the firſt Church was void z but not ſo that the Lapſe in- 
curred upon it. And as for Pluralities, the words of the Statute 
are, That it ſhall be void, as if he were naturally dead ; and there- 
fore if a man takes a ſecond Benefice and dies, Iflue ought to be 
taken , whether the firſt vacavir per mortem; And it 1s found, 
That Not: For it was void before the death of the Incum- 


&) Thornton's 


bent (w). (w) TheKing 


(11.) P. was Collated, Inſtituted, and Induced by the Biſhop againſt the 
of Exeter, Patron Dr. Hall; the Biſhop Collates another, pretend- be pens. 
ing that the firſt Incumbent had taken a ſecond Benefice,whereup- 114 pup. | 
ol the firſt was void ; and revera the firit Incumbent had a Diſpen- xuc1ey; Rep. 
ſation ; And notwithſtanding that, the Biſhop Sequeſters the Be- 
neficez and upon diſcovery thereof to the Court, a Prohibition 
was granted (x). (x) Pinſon's 

(12.) In Bene's Caſe againſt Tricker, the point was, Whether <a in Het- 
the valuc of the Church for Plurality by 21 H.8.ſhall be eight pounds hn 
according to the book of Rates and Valuation in the Firſt-fruits 
Office, or according to the very value of the Church per Annwn, 

Atkinſon, T hat according to the value of the King's Books : For 
the Parliament never thought that any man could live upon ſo 
little as ezghr ponds per Annun, which 1s not fx pence a day. Note, 
38 E.3,4. and Dyer 237. but by the Court, That it ſhall be ac- 
cording to the very value of the Church in yearly value in the 
Statute of 21 H.8, And by Gaway and Fenner, to whom agreed 
Telverton, . That the eight pound ſhall be accounted according to 
the very value of the Church per Annumn (y).. {121 | 
1(13,) In a Quare Impedit it was doubted, If A. having two Be- E1iz- B. R. 


nefices with the Cure by Diſpenſation, and then take a'third Be- re wg 


nefice with Cure, - If now both the firſt Benefices, or the firſt of Noy's Rep. 
them only be void: Aieron faid, That it was adjudged that both {49 The King + 
of them ſhould be void:(4). {1 1-42: / 1 F { againſt, the ,, 
+(14,) If the King grant a:Licence to an Incumbent tobe an It Bibe.o Chy-. 
chmbent aud-a/ Biſhop, and he afterwards be -madea Bilbop,- the Noy's Rep. 
Ddd Benehce 


(1) Trin.g3+ 
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(a) 11 H.4.60. frefice 1s Ot yoid (4). at. Blais, Brother to King's 
H.39. El.B. R. was Biſhopof Wincheſter, and: Abbot of Glafſenbary (b)... m_ 
inter Armigrr * (15.). It ſeems tharat the Common Law, if an Incumbent had 
dear od ro takena ſecond Benefice with'Cure, neither the firſt nor the ſecond 
(b) Li2er.Suc- had been'void/(c),. But by the General Council of: Laterun , hetd 
ccdianis 149+ .+ in the year 1215. it was ordained, That if a man took diversBe- 
(-) 0.4. Hole nefices with Cure of Souls, the firſt ſhoald be void, unleſs he had 
wp rg + a Diſpenſation fromthe Pope'(4). This Conſtitution of the faid 
= 79, 45 General Council is ratified and confirmed in Pecham's Cohſtiturs 
(/) Lindw. onsat a Provincial Synod held in this Realm (e). Alſoif an{acum- 
10.81. bent take-a Second Benefice with Cure, whereby the firſt is void 
by:the Canon as to the Patron, fo as he may Preſent before-any 
Deprivation, yet until Deprivation it is not void as.to-a'Stranger 3 
for if he {ves a Pariſhiomer tor Tithes, the taking of a ſecond Bene« 
fice is not any barr to him. T74n, 13, Car. B. R, per Juſtice Back, 
which Juſtice Telverton in his Argument in Praſt's Caſe ſaid; That 
(7?) Rol. Abr. it had been ſo Adjudged (f ). Andif an Incumbent of one''or 
ver». Prefent- more Benelices with Cure be conſecrated Biſhop, all his Benefices 
ment. lit. L. -re ipſo f«fto void 3 upon whith Voidaute the King, and not the - 
P'5-353* Patron is to Preſent to the Benefices ſo void by Cſſion ; and any 
Diſpenſation after Confecration comes too late to prevent the 
Voidance ; for the Pope could formerly,and the Archbiſhop now; 
can ſufficiently Difpenſe for a Pluraliry by the Statute of 25 #, 8, 
(2) Eaes verl. (g). The chiet Text of the Canon Law againſt Pluratities ſeemsto 
the —_ of". Le that of the Decreral de Prebend, c Dign. c. de multa, where it 
£4 is ſaid, That i# Concileo Lateranenſs probibitum , ut nullus diverſa 
Dignirares Eccleſtaſticas , wel plures Eccleſias Parothiales, reciperets 
contra Santtorum Canonum Tnſtituta, &c. Et preſents decreto Pate 
mns, Bt quicungue receperit aliqued \Beneficinin curam babens animes 
ram amexdin, ft prius tale beneficints. habebat, fit ipſo jure privatus : 
& fo forte illud terinere contenderit , etiam atio ſpolietur, cc. Cons 
fonant to which is that in Decret, Cauſ. 21.9. 1. In duabws Eccte- 

ſus Clericgs conſeribi nullo modo poteſs. 

In the Caſe of a Commendam adjudged in Treland, the Original 
and Inconvenience of Diſpenſations and: Non obftante's was well 
Paſch.g. Jac. Weighed andconfidered; where it was ſaid, That the Nom obfanre 
BB. en Ire- 1n Faculties and Diſpenſations was invented and firſt uſed in the 
fand en le Court of Rome; for which Marſit, Pat. pronounced a Ve apainlt 
Caſe de Cont the ſaid Conrt, for introducing that clauſe of Alon obftante, Thitt 
pmarey it was an ill Preſident, and miſchievous to all the Commonwealchs 
prian Hors ſall of Chriſtendom. For the Temporal Princes perceiving;that the 
& Robert wate. Pope diſpenced with Canons, in imitation thereof have uſed their 
Davis Rep, Prerogativeto ditpenſe with their penal Laws and Statutes, when 
asbetore they cautedtheir Laws to bereligioully ——— the 
W$ 
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Laws of Medes and Perſians.) which:covld! not be! dipenc'd with. 
See the Caſe of penalStatutes G.7.'4. fo, 36.4, For this Reafon 
it was that a Canoniſt ſaid, Ds/penſarzo eſt uulnws quod wulnerat jus 
commune. And another faith, [That all abuſes of this kind would 
be reformeds : $5 due7 ant verba, wit. [ Non obſtante ] non 5mpe- 
dirent. And Marth, Par. in Inno Do. 1246. having recited cer- 
' tain Decrees made-in the Conncilof Liens, which were beneficial 

for the Church of England, Sed omnia hec & alia ( ſays he) per 
hoc repagulum [ Non obſtante ] infirmantur. 

(16.) In a Quare Impedit the Caſe was, Dr. Playford being 


Chaplain of thoKing acceptedaiBenefice of the Preſentatiqn of a yo 'S 


King, without any DDiſpenfation, bath being above rheyalue of , 


common perſon; and he after accepted another Preſentation of the 


alop 
he Biſhop of 


eight _ per Annum. The Queſtion was, Whether the firſt xx: and 
Benehce 


was void by the Statute of 21 H.8. cap. 13. For if that Mwray, Clerk. 
were void by the acceptance. of the ſecond Benefice without Djs 5r9wnl. pa. 


fpenſation, thenthisremains along time void, ſothat the King 
was intituled to nt byLapſe;cand preſented the Plantiff. The 
Statute of 21 #8. provides. "That he whois Chaplainto an Earl, 
Biſhop,&c.may purchaſe Licence or Diſpenfation'to receive;have, 
and keep two Benefices with Cure, provided that it ſhall be lawful 
forthe King's Chaplains, to whom it ſhall pleaſe the King to give 
any Benefices or Spiritual Promotions, to what number ſoever 
xe, to.accept and receive the fame without incurring the dan- 

er, penalty, and forfeiture.in this Statute compoifed; uponwhich 
the ſtion was, Whether by this laſt Proviſs, 2 Chaplain of 
the King having a Benefice with Cure: above the value 'of eight 
pounds per Annwn, of the Preſentation.of a Common:perfſon, 
might accept another Benefice with Cure. over the-value-of eight 
pounds alſo of the Preſentation of the King withaut Diſpenſation? 
Thewordsof the Statute, by which the firſt-Churchis nale yoid, 
are, That if any Parſon having one Beneficexith Cure of Souls, 
being of the yearly value of eight prounds orabove,accept or take 
any other with Cure of Souls, and be Inftitutedand Indutted into 
polleſſion of the: fame, that then, and immediately after ſuch 
potſeflion' had thereof: the firſt Benefice ſhall bradjudgedin the 
Lawto be void'; Vide Holland's.Caſe, 4 Co. 75. «. This'Caſe was 


—_— bot the point only opened by Dodersdpe, Serjeant of 
the & f F Lig Fr 


or the: Plaintiff, 

(17). ' A. was Parſon of Ad. which was a Benefice with Cure ; 
afthevaluenf po rar pram rey the Earl -of 'S. 
and obtained Dilpenſationto accept of atiorher Benefice,mods ſt 
within Tea milesof the former, whichwas confirmed under the 


Ld 


2» 


Trio. 1 3 Car. 

B. R. Dodſon 

| | and Lyon's 

Great Seal: 'He:acoepted of another Benefice Seventeen” miles U?- Caſe. Cro. 
«. Ddd 2 ſtant par 3» 


Of Plaralities. 


Mich. 41 & 
42 Eliz. B. R. 


The Queen 


and Page's 


Caſe. Cro-Pp- Is 


Cro. Thid. 


Croc, Ibid. 


The Queen 
and Darcit's 
Caſe. CCro.p.1. 
Or Drarz!''s 


Caſe. vide 


Alor's Rep. 


', 


- Counteſs toxetain two Chaplains and no more, antwhenthe $& 
AY T4 : ; 


ly, yet he is ſuch a 


ſtant from the firſt,and was Inſtituted and Induted,both Benefices 
being within the Dioceſs of Lincoln. The Archbiſhop in his Viſ- 
tation Inhibited the Biſhopof Lincoln not to execute any Juriſdi- 
Ction during his Viſitation - It was found that the Patron had neg- 
leftedto preſent to the firſt Benefice within the Six months; and 
that the Biſhop of Lincoln within the ſecond Six months Collated 
one to the firſt Benefice, who was Admitted and Indutted. 'The 
points were, Whether (1)Ss modo was a Condition in this Licence, 
and made the firſt Benefice void when he took the Second ? 
(2.) Whether the Biſhops Collating, during the time ofthe Arch- 
biſhops Viſitation, and-after his Inhibitions, was good ? Reſolved, 


| That intheprincipal Caſe; Si modo ſhould not be taken for a Con- 


dition, and that the Benefice ſhould not be void 4«oad the Patron, 
as the taking of a ſecond Benefice is by the Statute of 2 1 #8. and 
then the ſecond point of the Collation by the Biſhop, in the time 
of the Viſitation, and alſo the Inhibition, will not be material. 
(18,) Quare Impedit, pretending the Church void for Plurality; 
The Defendant faid he was —_— to the Lord AM. and plea 
a' Dsſpenſation from the Archbiſhop of Canterbury; and Confirmation 
thereof. In the Letters of Difenſ:wion the words were ( mention- 
ing the two Benefices to be of ſmall value) unimu, anneximu, & 
incoporamm, the ſecond Beneficeto the firſt without the word of 
Diſpenſamm thereof : The Courtheld it a ſufficient Dsſpenſarion; 
for it is not of. neceſſity to-haye the word Diſpenſams ; and if the 
Circumftances proye:it it is ſufficient, 2) 
 (19:)-In the Gafe between Wherſtore and Higford, it was held, 
by the Juſtices, That if the Queenretains a Chaptain by word on- 
rion as may have a Plarality within the Sta- 
tute of 21: #,8.:of Phuralities , and is a-perſon able to make a 
Leaſe;':; And:iin a Quare Trpedit it was: Reſolved, That if there 
be:two Parſons af:one Church, and eachof them hath the entire 
Cure of: the Pariſh and both the Beneſices be of the value of cight 
pounds, and the one dieth,/;and the other be preſented, it isa Plus 
rality within the Statute of 21 #.8,i 
. (290). The Counteſs of K.; being a Widow; retained two Chapy 
Jains, and aftgt retabied a rhird; the third purchaſed a Diſpenſatiy 
on-to/ have two Benefices with Cure, and he was advanced accord- 
ingly, whereof the firſt was above the value of eight pounds : »It 
was adjudged in this Caſe, and afterwards affirmed in a Writ of 
Ersor, That he wasnot lawfiilly qualified within. the Statute-of 
21 H. 8; by which the firſt Benefice, by acceptance of i: ſecond, 
was void z and that the Title did accrue to the! Queeiz ra pre- 
fent ; for it was Reſolved, That- the Statute gives: power'/t02 


tute 
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tute is executed ſhe cannot retain a third Chaplain ; and the Re- 
tainer of the third cannot diveſt the capacity of. Diſpenſation which 
was veſted by her Retainer in the two firſt Chaplains. 

(21.) A Parſon having a Benefice of the value of eight pounds, Mich. 4 3 & 44 
' took aſecond Benefice without Diſpenſartion, being above the va- Eliz. B. R. 
lue of eight pounds: The Court took no conſideration of the Sta- Fon and 
tuteof 26 H.8. and the value there mentioned, but regarded only Ges Ah—_ 
the true value of the Benefice. CE 

(22.) For Title to an Avoidance the Statute of 21 H.3. was Agar and the 
pleaded,touching the taking of a ſecond Benefice with Cure 3 Iſſue Biſkop of Pe+ 
was upon the InduCtion; by which it ſeemed to be admitted , * _ oughs | 
That Admiſſion and Inſtitution' did not make the firſt Benefice _ SY 
void without Induction. : 

"(23.) Quare Impedit brought, the Defendant pleaded the Sta- | 
tute of 21 #.8. cap.13. of Pluralities, that the laſt Incumbent had 21 8.8. c.13; 
a Benefice with Cure of the'value of eight pounds, and took ano- 
ther Benefice and was Inducted 1 Ez. upon which the Queend:d 
preſent the Defendant by Lapſe: The Plaintiff ſhewed the Proviſo 
intheStatute of 25 #:3. cap:2 1. That Chaplains qualified might 25 5:<-21- 
purthaſe Diſpenſations-and take two Benefices, and that 1 Eliz. 
before the Parliament he purchaſed a Diſpenſation from the Pope, 
and after he took the ſecond Benefce, and died. The Queſtion 
was, Whether before the Statute of 25 #.8. the Pope might 
grant Diſpenſations? It was Reſolved, he could not ; for that the Dolman and 
King's of England had been Sovereigns within their Realms of the *Þ* Biſbop of 
Spiritualties; and the Juſtices held, that the Diſpenſation in que- £42575, 
ſtion was made 1 El:z. and fo out of the Statute of 25 H,S, cap. Rep. 

21, and that this Diſpenſation to retain a ſecond Benehce was a- 
eainſt the Statute of 21 H.3. cap. 13. 

(24.) The Counteſs of K. had two Chaplains by Patent, a third The Queen, 
had no Patent of Chaplainſhip, but he was firſt Retained,and took Biſhop of 
two Benefices by Diſpenſation : It was Adjudged, he was lawful SU r\ Col 
Chaplain; for the Patent is not of neceſlity,but only in caſe where Phy Rep. 
he hath cauſe to ſhew it, and here he hath no cauſe to ſhew it, be- 
cauſe her Retainer was good without a Patent. 

(25.) The Caſe between Robins, Gerrard,and Prince was in effect 
this.viz. A man is Admitted,Inſtituted,and InduCted into aBenefice 
with Cure of the value of eight pounds, and afterwards the King 
preſents him to the Church of D:which is a Benefice withCure,and 
he is Admitted and Inſtituted. This Archbiſhop grants him Letters 
of Diſpenſation for Plurality,which Letter the King Confirms,and 
afterwards he is Induted to the Church of D. In this Caſe it was 
Adjudged,Thart the Diſpenſation came too late,becauſe it came af- 
ter the loſtitution ; for by the Inſtitution the Church is full __ 


Of Pluralities. | 


Moor Tbid. 


Armiger and 
Moor's Rep. 


all perſons excph the King ; and as to the Spiritvalties, he is full 
Parſon by the Inſtitution. ( 2.) Reſolved, That admit the Church 
was not full by the Inſtitution until Induction, yet the Diſpenſa- 
tion came too late, for that the words of the Statute of 214.8. 
of Pluralitics are [may purchaſe Licence to receive and keep two Bene- 
fices with Cure of Souls, ] and the words of Diſpenſation in this 
Caſe, were reczpere & retinerez and becauſe by the Inſtitution the 
Church was full, he could not purchaſe Licence to receive that 
which he had before, and he cannot retain that which he cannot 
receive. 

(26.) In the caſe of a Prohibition it was Reſolved, That bythe 
Common Law before the Statute of 21 #,8. the firſt Benefice was 
void without a Sentence Declarative, ſo as the Patron might pre- 


Holland's Cal. (rt without notice. (2.) That the Statute of 21 #.8. of Plura- 


lities is a general Law of which the Judges are to take notice 
without pleading of it. (3.) That the Queen might grant Di- 
ſpenſations as the Pope might, in caſe where the Archbiſhop had 
not Authority by the Statute of 25 #. 8. to grant Diſpenſations, 

becauſe all the Authority of the Pope was given to the Crawn by 
the Statute. But yet the Statute, as to thoſe Diſpenſations which 
the Archbiſhop is to grant, hath Negative words, and the Biſhop 
ſhall make the Inſtrument under his Seal, 


CHAP, XXVIL 
Of Deprivation. 


1. What Deprivation #s, 4nd in what Coxrt to be pronounced. 

2, The Cauſes in Law of Deprivation. 

3. In what Caſes Deprroation iÞlo fatto, without any Declaratory 
Sentence thereof, may be. | 

4. A Cardinal's Caſe of Deprivation by reaſon of Miſcreancy. 

5. The Papal Deprivation by reaſon of Marriage. . 

6. What the Law un pernt of Notice to the Patron, in caſe of De- 
privation by reaſon of meer Laity or Nonage, 

7. The difference of operation in Lay between Malum prohibitum 
and Malom in {e'; and in what Caſes of Deprivation Notice 
0:7ht to be given to the Patron, 

8, Deprivation by reaſon of Degradation; which Degradation 
at the Canon Law may be two ways. 

9, Cawdry's Caſe of Deprivation for Scandalous words againſt the 
Book, of Common Prayer, ſentenced by the High Commſion- 
ers, 

10, Deprivation for Non-conformiry to the Eccleſiaſtical Canons, 
by the High Commiſſioners, agreed to be good. 

11, Deprivation for nor Reading the Articles of Religion, accord- 
ing to the Statute of 13 Eliz. | 

12, Deprivation by rhe High Commiſſioners for Drankenneſs. 

13. The Church 1s not veid by the Incumbents being Deprivable, 
without Deprivation. 

14. For an Incumbent to declare his Aſſent ts the Articles of Reli- 
gion, ſo far as they agree with the Word of God, is not that un- 
fergned Afſent which the Statute requires. 

Is. A Church becomes void preſently upon not Reading the Arti- 
cles; and there needs not any Deprivation in that 


Coſe 
16. A Caſe wherein a Sentence declaratorie for Reſtitution makes 4 
Nullity in the Deprivation. 
17. An Appeal from a Sentence of Deprivation z prevents the 
Charches being void pro tempore, 
18, Upon Deprivation for meer Laity or incapacity, the Lay- 
Patron maſt 
him, 


have Natice ere the Layſe incurrs againſt 
19, An 


"s * , | 4 j a 
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=  * Of Deprivation. 
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19. An Incumbent E ; — - 
9, fe Intent Exconmenicath an ſs ifinach ion 


(1.) Eprivation isadiſchar 
IS * ge of the Incumbe is Di 
nity or Miniſtery, upon ſufficient _ _—_ 
conceived and proved ; for by this he loſ, ht woke. 
- — uy and that either by a Arte > 
iccleſraſtical Court, or by a . 
Statute-Law of th iv Realm 56 =_ mms, _ _—_ 
Sentence Declaratory,pronounced | —_— 
Court, ip? an- + Bs rambo ay 
ciating in his enefice with Cure, th , mpore =_ 
_ So = - W - effect the Nt Races org 
ical perſon of holding or enjoying hi 7; 
n_ . wg promorion or Kgnky, = Act ofthe Feeling 
aw only in the Spiritual Court Is 
_ of _ = or Defect of ger op hr 
isis one of the means whereby there comes an Avoi 
Church, if ſuch Sentence be not u ——— 
_ - this Deprivation by the ootey ——_ er - 
ome only are practicable with us i : . . 
Realm) and they ohly ſuch as cnmnrnr cy _ —— 
NT EEIeY 7ST Law of this Kingdom darn -manemty, 
id. Doderidge (2.) All the Cauſes of Depri E 
= rg Heads: (1) Wantof on - —_ bay 
a . _ . 6 7 wg . rime. ut 
Cawdrit's on ly, It is evident, that the more uſual and more pre- 
Caſe. e Cauſes of this Deprivation are ſuch as theſe,vi 
gEd.4.3, ty or want of Holy Order nag wrady 
| y s according to the Church of 
SE, l ſy) literature +7 ne for diſcharge of that CCS 
Dycr 8. 9. gion, groſs Scandals, ſome heinous Crime,as Murther,M Nengh- 
—_ ter, Perjury, Forgery,&c. Villany . ther,Man-ſlaugh- 
I ._ creand = Mi - belief rr egos hengrne _ im, Herefiey Mil 
— 293: —_— and obſtinate Diſobedience to he —_ Ad 
p-1.&2. the Church, asalſoto the Ordi hg > 
T Alles 3”: roulethe Book of Commen ———__ Petr rare ay _ 
- »verſ. ;n the order there preſcribed; => _ os the Sacraments, 
3 Car.1.B. R, Order, form, or celebrating the ſame = ; Fo _ Or Ceremonies, 
_ Par;co. Prayers;the preaching or publiſhing an cling ind Pane 
prac9.  0f,or dpraving the fame having formerly bee owed forth 
(«) St 1 El, EO ence (4); the not Read) 6 Ms a 
c. 2. by two Months next after = 77 gms ranas en mow 
14 Car.2.4, #iz.cap.12.' Thenot Reading publickl 6 theStature of 13 E- 
= = cning Prayers appointcd for the ang, ary 
ook of Common Prayer, within Tivo months next afterndudti- 
on 


_—______ 


0f Deprivation. - 


_— 


00 0n the Lord's Day ; the not openly and publickly declaring be- : 

fore the Congregation there Aſſembled his nndelgned aſſent nd 

conſent ( after ſuch Reading )' tothe uſe of all things therein con- 

tained, or incaſe of a Lawful Impediment, thenthe not doing (43 r, car 

thercof within one month next after the removal of ſuch Impe- c. 4. af oth 

diment (6); a Conviction before the Ordinary of a wilfulmain- (c):3Elcr2, 

taining or affirming anyDoctrine contrary to the39Articles ofRe- $-Br. 2. tit, 

het a perkonce therein without revocation of his Error, or re- \ 9154 

thereof after ſuch Reyocation (c); likewiſe Incontinen- prong-ral 

cy, Drunkennels, and 40 daies Excommunication : Toall which ton, is cauſe of 

might alſo be added Dilapidation, for it ſeems anciently to have Prprivatione 

been a Dilapidator was a jult cauſe of Deprivation,whether it were 9. J6c- 

by deſtroying theTimber-trees,or committing waſt on the Woods O00000 , 

of the Church-Lands,or by putting down or ſuffering to go tode- verſ. Freeman. 

cay the Houſes or Edifices belonging tothe ſame(4); as appears Brownl. Rep. | 

by Lyford's Caſe (e), as alſo in the Biſhop of Salibury's Cale (f), Bate 1+4@ions 

Conviction of Perjury inthe Spiritual Court according to the Ec- On E.2.16 

clſiſtical Laws, which although ( asaforeſaid) it be ajuſt Cauſe (0419.46 

of Deprivation, muſt yet be ſignihed by the Ordinary to the Patron 2 H. 4-3. by 

(9); ſo alſo muſt that Deprivation, which is cauſed by an Incapacity T99%#- 

of the party Inſtituted and Inducted for want of Holy Orders (h). (9:1 FP” 4 

(+) Co. 11. par. 40. 49-in Zyford's Caſe, (F) Mich. 12. Jac. B.R. vid. Par; Law, cap. 17. Co- 

oy E.4-34. (£8) 3%-E-3- 2&3. $5 H.7.14acc. (b) 13 EL Dyer MD S. 21 : 

(3.) By the Statute of21 #.8. ifan Incumbent havin 

fice with Cure of Souls,value 8 /. per. ann. take another. wich —— | 

immediately afterInduCtion thereunto,the former is void,and void 

without any Declaratory Sentence of Deprivation in the Eccleſiaſti- 

cal Court, in caſe the Second Benefice were taken without a Dif- 

penſationz and of ſuch Ayoidance the Patron is to take notice at Laid? 

his perils). And as Avoidance may be by Plurality of Benefices (;)Mich, 

incompatible, withoutDiſpenſation: ſo alſo by not Subſcribing un- Ear-C-B.ror. 

to,and not reading the 39 Articles (as aforeſaid) when by the Sta- 44*7Þ! Ning 

tute of 13 Eliz.c. 12, is a Deprivation spſo fatto, as if the Incumbent Jon Diſh 

were naturally dead; inſomuch that upon ſuch Avoidance there Pryſt's Caſt. - ) 

need not any.Sentence Declaratory of his Deprivation, but the very Cro1-p.258. | 

pkading and proof of his not Reading the ſaid Articlesis a ſuffici- *© 

ent Bar to his claim of Tithes, without any mentioning at all his 

being deprived in the Eccleſiaſtical Court(k,). Yet Sir Simon (3! El. 

Drgge in his Parſons Counſellor putting the Queſtion, What ſhall be —_ _ 

intended by the words[[Deprived bole fatto, Jas whetherthe Church ad judge. vid; 

ſhall thereby immediately become void by the Fact done, or not Poſe Law, 

-doxdjeney or Sentence Declaratory? modeſtly waves his own ©'F: Shots 
on, and ſays it is a Quere made by Dyer, what ſhall be in- pe end 

| Ece tended Rep. 
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tended by the words [[5pſo fatto Exronimanicate] for ſtriking with 
(!) Dyer 275. a Weapon inthe Chorch-yard (7), albeir by the Carr Law,whict 
AY * Co, ©ondemns no*man before he be heard, requiritur ſemrentia Declaro- 
<-. SCA | 
tne (4. JTouching Deprevation by reaſon of Mſcreancy,the Cardinal, 
who by the Biſhopof Durham was Collated to aBenefice with Care, 
is (it ſeems) the {tanding Preſident; in which caſe it was Agreed, 
that notwithſtanding the Cardinals being deprived for his #6/- 
creancy in the Court of Rome, yet whether he were Miſcyeam or 
not, ſhould be tried in England by the Biſhop of that Diocefs 
/n) Vid.g;R.2. Where the Church was (n). : 
Fitz, Trial 54+ (5.) Among the many Cauſes of Deprivation forementioned you 
Hugb'sAbridg. do not find that of Marriage in the Prieſt, which was anciently pra- 
vroong Pepriv4* Cticable, as appears by what the Lord Che reports touching an In- 
YE cumbent in the time of King E4. 6. who being Deprived in Queen 
Maries daies, partly becauſe he was a Married perſon, and partly 
becauſe of his Religion, was reſtored again in the time of Queen 
Elizabeth. In whoſe Caſe it was Adjudged, That his Deprivati- 
on was good untill it was voided by a Sentence of Repeal, wherc- 
by he became Incumbent again by virtue of his Firſt Preſentation 
(s) Co. 4-par. without any new Preſentation, Inſtitution, or InduCtion (0). © In 
102. #indſor's thoſe days it was held, That the Marriage of a Prieſt was a ſuffi- 
Caſe. cient cauſe todeprive him of his Benefice. Mich, 4. Ma, Dy. 133. 
(6). In the Caſe where a meer Lay-man is Preſented, Inſtituted, 
and Inductedhe is(notwithſtanding his Laity) ſuch an Incumbent 
de fatto, that he is not Deprivable but by a Sentence jn the Eccleſi- 
aſtical Court ; but then the Ordinary is in that caſe to give Notice 
of ſuch Deprivation to the Patron otherwiſe,in caſe the Ordinary 
for that canſe refuſed him, when he was Preſented by the Patron 
p) 13 Eliz. (p). But where Non-ageis the cauſe of Deprivation, as when one 
y-292 under theageof 23 years is Preſented, Notice is to be given, it 
having been Adjudged, That no Lapſe ſhall incurr upon any De- 
privation iſo fafto without Notice, ſecing the Statute of 13. Eliz. 
12, ſays nothing of Preſentation z which remaining in force, the. 
(4) Trin. 18. Patron ought to have Notice (4g). 
Ear. BR.the (7.) Asin the Admiſſion of a Clerk to a Benefice whatever isa 
B. of Hereford T.egal impediment, will alfo be a ſufficient cauſe of Deprivation : 
> i p fo in referenceto both, the Law takes care to diftinguiſh between 
mg a Hught's Chat which isonly Malum prohibitum, and that which is Malwn mn 
Abnidg.verb. ſe and therefore doth not hold the former of them, ſuch as fre- 
Deprivation. quenting of Taverns, unlawful Gaming, or the like, to be a ſuffici- 
ent cauſe ofa Clerks Non-admiſſion to a Benefice, or of his Dept 
C) 9 Eliz. vation being Admitted (Fr): Otherwiſe, if you can affett him with . 
yer 254 that whichis abr in ſe; in which caſe Notice is to be wn the 
ation 


Tan ——- 


Patron by the Ordinary, of the Gauſe- of bis Refoſal orDepriva- ; 
tion(s) of as alſo it is in caſe of Deprivation for not Subſcribing (5) 12 Eliz- 
or not Reading the 39 Articles of Religion according to the fore- PY* 25346: 
faid Statute of 13 Eliz. 12, which Notice ought to be certain and 
icular, a general Notice of Incapacity not fufhcing ;/in which 

caſe an Intimation: of ſuch - particular Incapacity aſhxed on the 
Church-door(ifthe Patronbe 5» partsbus longe rematis, or may not 
eaſily be affected therewith ) will anſwer the Law. 34. 18, Elzz. 
Dyer 346. 22 Eliz., Dyer 369, & 16, Eliz., Dyer.327, & C. par. 6. 
29, Green's Caſe. 
 ($.) It isevident from the Premiſſes, That x Deprivation from 
an Eccleſiaſtical Benefice will-follow upon a Diſgrading or Degra- 
dation from.theEccleſiaſtical Function or Calling,for this Degrada- 
tz0pt is the Incapacitating ofa Clerk for diſcharge of that holy Fun- 
Con, for it is the puniſhment of ſucha Clerk, as being delivered 
to his Ordinary, cannot purge himſelf of the Offence, whereof he 
was convicted by the Jury: And it isa Privation oFhim from thoſe 
holy Orders of Clerkſhip whichformerly he had, as Prieſthood, 
Deaconſhip, &c, (t )..,- And by the Caen Law this may be done (t) Sranf. Plea 
Two waigs, either Swamarily, asby Word only; or Solemnly, as © -— Hh 
by diveſting the party ieraded of thoſe Ornaments. and Rites, (, \Vid.Seld. 
which were the'Enſigns of his Order or Degree (x). But 'in mat- 73t. of Hon. 
ters Criminal Princes angiently have had ſuch a-tender-reſpect for fo. 787. 
the. Clergy, and for the credit of the whole profefſion thereof, 
That if any. man among! them, committed any-thing worthy of 
death br open ſhame,he was not-firſt executedor expoſedto' Pub- 
lick diſgrace, until he had been degraded: by the Biſhop and his 
Clergy and ſo was executed and-put toſhame, not asa Clerk, but 
&aLay-Malcfattor;which regasd towardsEccleſiaſticks in reſpect 
.of the dignity of the Miniſtry, is abſerved by a Learned Author —_ 
;to.be much more Ancient, than any Duji Immunity (x);znd (#) Ridl. 
isTucha Priviledge as the Church, inreſpect'of ſuch as once wait- ,,ouotes 3. 
ed on the Altar, hath in all Ages been honoured with. E OM 

(9.) Robert Cawdry Clerk, Rettorof the Church of TL. was de- 
og of his Rectory bythe:Biſhop of London and his Collegues, 

y virtue of the high Commuſſion to them and otherstirettedbe- \ \-- > © 1 
;Cauſe he had-pronounced and vtterd Nanderousandcontumelions 7 
words ,againlt and in depravationgt the Book of Common-Prayey ; 
but the Form of the Sentence was, That: the ſaid Biſhop-by.and 


A&r$ his Companigns, 
found that the, Gqn 
MR NEDs, 
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the Commiſſion is to them, -or any three of them, of which the 
fid'Biſhop to be one amongſt others, it ought to have beenthe 
Sentence of them all { according to the Authority given to them, 
which is equal) and not of one with the aſſent of the other. 
(2 ) Becauſe it isnot found, that the Commiſſioners are the Natu- 
ral born Subjects of the Queen-as by the words of the Statnte they 
ſhould be. (3.) Becauſe the puniſhment, which the Statate pro 
vides for thoſe of the Miniſtry which deprave this Book, is to loſe 
the profits of all their Spiritual promotions but for a year, and to 
be Impriſoned by the ſpace of Six Months,and not to be Deprived 
till the Second offence, after that he had been once committed 
and therefore to deprive him for the Firſt offence was wrongful 
and contrary to the Statute.But the whole Court,for the form of 
the Deprivation;it is that which is uſed in the Eccleſiaſtical Courts, 
which alwaies names. the chief in Commiſſion, that are preſent at 
the beginning of theSentences,and for the otherthey mention them 
only as here 3 but of their aſſent and conſent to it,and in ſuch caſes 
we ought to-give credit to their Form, and therefore it is not tobe 
compared to an Authority given at Common Law by Commiſſion. 
And it is to be intended;that the Commiſſioners werethe Natural 
born Subjects of the Queen, unleſs the contrary appear : But here 
at the beginning it is found, That the Queen Secundum tenorem & 
effetlum Attn preditt. had granted her Commiſſion to them in cax- 


* ſs Eccleſiafticrs, and therefore it appeareth ſufficiently that they 


(x) Cawdry, 
verſ. Atton. 
Bop.Reph. 


Vid. this Caſe 
Goke lib.5.1, 


were ſuch as the Statute wills them to be. And for the Deprivars- 
on, they all agreed that it was good, being done by Authority of 
the Commiſſion z for: the Statute is to be underſtood, where they 

roſecute upon the Statute by way of Inditment, and not to re- 

rain the Eccleſiaſtical Juriſdi&tion, being alſo but in the Afﬀirma- 
tive. And: further, by the Aft and their Commiſſion they may 
proceed according to their diſcretion to puniſh theOffence proved 
or confeſſed before them,and ſo are the wordsof their Commiſſion 
warranted by the Clauſe ofthe At. And further, the Eccleſialti- 
cal Juriſdiction is ſavedin the ACt. And all the Biſhops and Popiſh 
Prieſts were deprived by. virtue of a Commiſſion warrangzed by this 
Clauſe inthe At, Vid. Hil. 33 Eliz.Rot.3.15, (x). 

(10,) Before many Noble-men, Archbiſhops and Biſhops, and 
the Juſtices and Barons of the Exchequer, (1) agreed, That the 
Deprivation of Miniſters for Non-conformity to the laſt Canons 

. was lawful by: the High Commiſſioners : For by the Common Law 
the King hath ſuch a power in Cauſes Ecckthaſtical ; and it is nota 
thing de novo, given by the firſt of Bliz. For thatis Declaratory 
only,&c.and the King may delegate it to Commiſſioners : And the 
K. without. a Parliament may make Conſtitutions forthe _ 
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ment of the Clergy : and that ſuch a Deprivation ex offic;o, without 
Libel, is good. Ta.) That the Statute of 5 H. 5. c. 4. isto be in- 
tended, when they proceed upon Libel, and not when ex officro. 
Read the Statute. (3.) When their Petition is Subſcribed by a great 
gumber, with intimation, That if the King denies their Suit, that 
many thouſands of his Subjects ſhall be diſcontented ; That this is 
an Offence Finable at diſcretion, and is near tq Treaſon, by railing /,\y;y, afacs 
Sedition by Diſcontent, &c. (y). Vid. More's Rep. Trin, 2. Jac. in 1; Feb. ig 
the Star-Chamber. Noy's Rep. 
(11.) By the Statute of 13 Elzz. cap. 12. itis Enafted, Thar Poſt» Cal. 
perſon, &c, to be Admitted to a Benefice with Cure, _—_ that oY (cava 
within Two months after bis Induttion, he publickly Read the ſaid +114 39 avti- 
Articles + in the ſame Church whereof he ſhall have Cure, in the tint cles of Religion» 
of Common Prayer there , with a declaration of his unſeigned aſſent 
thereto, &'c, ſhall be upon every ſuch default ipſo fato immediately de- 
ed, Then follows afterwards a Provits relating to this clauſe, 
vi, Provided alwaies, That no Title to conferr or Preſent by Lapſe, 
ſhall accrue upon any Deprivation ipſo falto, but after Six months 
afitr Notice of ſuch Deprivation given by the Ordinary to the Patron, 
Thus the Patron immediately upon ſuch Deprovation may Preſent,. 
fhe pleaſe,and his Clerk ought to be Admitted and Inſtituted;hut 
if he doth not,. no Lapſe incurrs until after Sx months after Notice 
of the Deprivation given tothe Patron by theOrdinary,who it ſeems 
is to ſupply the Cure until the Patron Preſent. In the laſtCaſe of the 
L. Dyer 23 EL. it was REſolved,That where a man hayinga Living 
with Cure under value,. accepted another under value alſo, having 
noQualification,or Diſpenſation,and was Admitted,Inſtituted,and 
Inducted into the Second,but never Subſcribed the Articles before 
the Ordinaty, as the Statute of 13 El. requires. Upon Queſtion;. 
whether the Firſt Living vaoavir per mortem of him or not ? the 
Court Reſolved, T hat the Firſt Living became vacant by his death, 
and not by accepting the Second, becauſe he was never Incumbent 
of the Second, for not Subſcribingthe Articles before the Ordinary, 
whereby his Admiſſion,Inftitution,and Induction into the Second 
Living became void, as if they had never been. Thisdiffers from 
the Caſe of not Reading the Articles within Two months after In- 
duftion : For the not Subſcribing the Articles makes, that he never 
was Incumbent of the Second Living, and conſequently no cauſe 
of loſing the Firſt ;- but the »ot Reading the Articles within Two 
months after: Induction, doth cauſe a deprivation of that whereo 
he was Incumbent. Foras an Incumbent, that without qualificis- 
tion or diſpenſatron doth take a Second Living, doth thereby loſe 
' theFirſt: ſo the ſame Incumbent for not Reading the Articles withs 
ia Two months after his Induction. into theSecond may loſe the ir 
. I F CO T 
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cond, and thereby loſe both,v:z; the Firſt by taking a Second with 


out qualification or diſpenſation, ' and the Second for not Reading 
the Articles, as aforeiaid, whereof he was Compleat Incumbent 
by Admiſſion, Inſtitution, and Induction of the Second Living 
full Two months before he loſt it for not Reading the Art> 
cles (z). Har 

4 2.). Parker, being Parſon of the Church was deprived by the 
High Commiſſioners tor Drunkenneſs, and moved for a Prohibitz- 
On, but it was not granted ; and he was directed to have Attion for 
theTithe,and upon that the val:diry of the Sentence ſhall bedrawn 
in queſtion, Ita man be Admitted, Inſtituted, and Inducted toa 
Church, and afterwards is deprived for that he was Inſtituted caop- 
-trary to the.courle of the Eccleſiaſtical Law, ſuch Sentence of de- 
privation is void at the Common Law, for that it is a Lay-Feeby 
the InduCtion (a). If a Town erect a Common School;and allow 
Maintenance to the Schoolmalter, the Biſhop may not remoye 
him and put in another at his pleaſure: But it he be a Recufant, 
he may remove him by the Statute of 23 Elz. cap. 1. (6). 

(13.) Although an Incumbent be deprivable, yet the Patron 
cannotPreſent another until he be depreved,for till then the Church 
isnot void. Allo if the Viſitor by the Kings Command return 
into Chancery good matter for deprivation of the Kings Clerk, yet 
the King cannot Preſent another to the Church, until be be depi- 
ved. Contra 17. E, 3. 59. h.(c.) - 21 

(14,) Where two Incumbents were of one Church, one ſued 
the other in the Eccleſiaſtical Court to be deprived for not Reading 
the Articles, and giving his Aſſent to them according to theSta- 
tute of 13 Eliz, The iſſue was, whether he gave his Aſſent, rhe 
Jury found he read the Articles, and ſaid, I give my afſent to themws 
far as they agree with the Word of God : And. it was Adjudged 
That it is not ſuchan unteigned Aſſent as is within the jntent of 
the Statute (4), | | S: 

(15.) In a Prohibition the Caſe was, F.S. ſeized inFeeof 
Adyowſon of the Church of C. Preſented thereunto D. who was 
Inſtituted and Induced, but did not read the Arricles according to 


_the Statute of +3 Eliz, Afterwards came the General Pardon of 


18 Eliz.Afterwards D. was deprived by Sentence for not-Readivg 
the Articles, he Appealed, and depending the Appeal B,the Plain- 
tiff obtained a Preſentation from theQueen,and was Inſtituted aud 
Inducted. D.died;and he that had the Adyvowſon Preſented R. the 
other Defendant, who ſued in the :Eccleſiaſtical Court tobe Ad 
mitted. It was Reſolved, That the Church became void preſently 


| by the not. Reading of the Arricles, and there: needed notany De- 


privation, and. the Pardon in this caſe works:nothing 3 pcs "te 
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Church being once void for not Reading the Arricles,he cannot by 

the Pardon be reſtored, and the Pardon will not reach toit; for © 

the puniſhment is to loſe his Benefice: Adjudged,the Prohibition to 

rubs ce). But if a man be deprived for an offence done Tempore (+) Trin. 41, 

Parliamenti, and the Offence be after pardoned by the ſame Parlia- Eliz. B. R. 

rent, and then the Parliament endeth. In this caſe the Deprivation 3&7 and 

is yoid in it ſelf, and the party need not ſue to reverſe it ; for the rope) 

Partiament relateth to the Firſt day thereof : As was Reſolved in F1;z. c. B. 

Foxt's Caſe (ft). Foxt's Caſes 
(16. Ina Quare Impedit the Caſe was, That L. had Two Pre- Cro. p. 1. 

ſentations,and W, the T hird,of Inheritance perpetual : L. Preſent- 

ed P, who was Inſtituted and Inducted, and afterwards in the time 

of Queen Mary was deprived, becauſe a Married marr; wherefore 

he again Preſented D. who was InduCted. Afterwards P. was re- 

ſtored, with a Declaration that he had good Title: Afterwards P. 

died, and I. Preſented H.L. brought the Quare Impedir.It was Ad- 

judged for the Plaintiff, becauſe the Sentence declaratory for the 

Reflitution made a Nullity in the Deprivarzon, and ſo avoided the 

Incumbency of D. and ſo L. had good Title to Preſent at his Se- 

cond Turn, and W. had no Title to Preſent as yet (g). PRO 
(17,) In Hornigold's Caſe againſt Brian it was ſaid, That if a oy windſurs 

Judgment of Deprzvation be given in the Eccleſiaſtical Court a- Caſe. 

eainſt a Parſon for his Benefice : if preſently upon this Judgment Mores Rep. 

he makes his Appeal,the Church is not void,but he remains Parſon _ 

during all the time of this Appeal; for if by this he doth reverſe Trin- 13 Jac. 

the Judgment, he ſhall need no new Inſtitution and InduCtion : w_ ove agg 

&s if a Judgment be given ofa Divorce in the Eccleſiaſtical Court; ulfr.par.2. 

and this 1s after reverſed by an Appeal, there ſhall nced no new 

Marriage. And in this Caſe Coke Chief Juſtice ſaid, That 39 E. 3. 

hath the fame Caſe: And that if an Appeal be from a Sentence of 

Divorce, they are now by this Baron and Feme again : So if a Par- 

ſon be deprived, and Appeals, he is by this Parſon again, and may 

tavean Action of Treſpaſs. And as touching Appeals in reference 

to Deprivation, there was a famous Caſe in the Court of C. B. a- 

bout 5 or 6 Fac. a Worceſterſhire Caſe, between Lechmere Plaintiff 

and Cay Defendant, in an Aftion of Treſpaſs, and upon Nor 

Gp, pleaded, a Special Verdict was found, viz. That Bonney 

was made Biſhop of Londen, in the time of King H#,8. and (6 

continued until 2 Ed. 6. at or about which time a Commiſſion 

iſned forth to the then Lord Chancellor and others, to Convent 

Biſhop Bo»ney before them,and to examine him;and if they found 

himto be Contumacious, and would not Anfwer them, the Com- 

mlfioners were impowered then to Impriſon him, or toDeprive 

bim: The Commiſſioners upon this did firſt Impriſon him, and 

after- 
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afterwards proceeding further againſt him, to Deprivation : Boy. , 
ner from this Appealeth (and his Appeal not heard) Nicholas Rid- 
ley is made Biſhop of London, who makes a Leaſe of the Park and 
Mannor of Buſhley, under which Leaſe the Defendant claimed. 
Afterwards, viz. Primo Marie, Ridley is declared to be an Uſurper, 
and Bonner by .a Sentence Definitive is reſtored againto the Bi- 
ſhoprick of Londoz, and makes a Leaſe of the Premiſes demiſed 
to the Plaintiff, Upon which Special Verdid the Points ſtirred 
were theſe : (1) Whether the Deprivation of Bonner was lawful 
or not; the Authority by the Commiſſion being in the Dif 
jun&ive, iz. to Impriſon or to Deprive him; and ( as it was 
urged ) they firſt Impriſoning of him, had thereby executed their 
Authority, and ſo then the Deprivation void. (2) Admitting 
the Deprivation void, then Boney ſtill continued Biſhop of Lon- 
don : And then Ridley was never Biſnop, ; for that there could not 
be two Biſhops of London ſimul & ſemel, and ſo the Leaſe byhim 
made to the Defendant was a void Leaſe. (3) Admitting the De- 
privation good, then 21d operarur by the Appeal, whether it did 
not ſuſpend the Sentence of Deprivation : And if ſo, then again, 
Ridley was no lawful Biſhop; and ſo the Leaſe, under which the 
Defendant claimed, was void. This Caſe was Learnedly Argy- 
ed by Common Lawyers, andalſo by Civilians, and the Judges in- 
clined to be of Opinion for the Plaintiff, But the Defendant per- 
ceiying this, pur his Bill in Chancery and there obtained a 
[Decree againſt Lechmere, | 

(18.) If a meer Lay-perſon, who is altogether incapable of a 
'Benefice, be Preſented, Inſtituted, and InduQed ; yet the Church 
is not therefore ſaid by the Common Law to be void, asif no Pre- 
ſentation had been, but is {till by that Law full of an Incumbent 4 
fatto, lice non ae jure, until by Sentence Declaratory in the Eccleſi- 
aſtical Court for want of Capacity the Church be Adjudged void; 
and upon this no Lapſe ſhall incurr againſt theLay-Patron,without 
Notice (of ſuch Incapacity and Sentence of Deprivation thereup- 
on)to him given. King #.4.Preſented one that was Incapable of 
his Preſentation, and the Preſentee was thereby Admitted, Inſti- 
tnted,and Induced, andafterward the Pope enabled the Preſentee 
by his Bull ; yet the King had a Scire facias, and thereby recovered 
his Preſentation again, becauſe the Incumbent was not capable 
when he was Preſented. 

(19.) If theParſon or other Incumbent be Excommunicate,and 
he ſo remaineth in his Obſtinacy for the ſpace of 40 daies, he isfor 
this deprivable of his Benefice, and yet the Church is not voidin 
Deed, without Sentence of Deprivation given againſt him ; andif 
before ſuch Deprivation, the King as SupreamOrdinarygrant him 
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2 Diſpenſation, he ſhall hold his Benefice. Alſo Dilapidations, or 


ſpoil of the Church Benefice hath at Common Law been held wor- Doderigde. ib. 


y of Deprivations z which Law as it adjudgeth not the Church 


a(tually void (Peath excepted without aSentence of Depriva- 
tion : Seng Serve 24 Lepertibn bei _ 
ful, LAW AS.W the the Dignity is voi 

and he Sentence rentainbtn YR tees by Appeal, 
and therefore if the party deprived within due time Appeal(upon 
ſach Sentence of Deprivation'given againſt him) ſuch is the nature 
thereof, that it will hold the'Sentence ( upott which it was firſt 
brought) in ſuſpence:So that if it be brought npon Deprivation, it 
voideth the vigour thereof, and reviveth the fortner dignfty; for 
ſuch Church-ſhall notbe void untiſt the firſt Sentence of Depriva- 


by Statutes and Poſitive Laws, vid. 13'£6z.c.12.26 H,8.cap.3.rc- 
wived by 1 Eliz. cap.31.07 3. 


Fff 


CHAP. XXVII. . 


Of Incumbents ;; as alſo of Refidence + 
© and Non Refidence; 


. Incumbent, who properly ſuch ; why ſo called, and what things 

> age to 4 compleat incumbent. 

. The Rights of a Ginyleas lcunibent... + _. 

T he Rights cf an Incumbents Exeeutor as to the Glebe. 

The Reſident Incambents duty, that keeps a Curate.; 

. Whether be be an Incumbent, who's -4n by the Kings Priſenta- 

tiqn, where the King miſtakes. his Title, 

. Whether an Incumbent may plead ( as ſuch) who was not Incun- 

bent anteimpetrationem Brevis. | 

7. Whether the Non-Reſidency of an Incumbent were puniſhable 
by the High-C — 

. How the $0 daies abſence in a year ſhall be underſtood to include 

Non-Reſidency, according to the Statute, &c, 

9. The Laws in force concerning Reſidence and Non-Reſidence ; 
and who are qualified for Non-Reſidence. 

10. The Canon #n the Provincial Conſtitutions touching the NOl- 
Reſidence of Vicars on their Vicarages, 

11, The Form of the Oath of Reſidence on 4 Vicarage, 

12. Whether a Parſon inhabiting in a Meſſuage very nigh adjoyuing 
to the Parſonage-FJouſe, which he keeps alſo in his own hands, 

_ __ bea Reſident within the intent of the Statute, 

13. What the Law requires for Reſidence, and what are the juft 
Cauſes of Non-Reſidence, 

14. 4n Incumbent ſtands charged with the Arrearages of a Pen- 
fron, iſſuing out of his Church , that were behind in his 
Predeceſor*'s time ,, as well as thoſe accruing in his own 
time, 

i5. The Conſtitution touching the Oath of Reſidence z 4s alſo how 

the Incumbent may be our of his Pariſh ;, and yer be reputedas 


* 1 For: oa h all be accounted kb ab Abſence or Non-Reſidence 
within the Statme, as to avoid a Leaſe made by the Incum- 
bent. 

17. Indiftment againſt a Common Informer , exhibiting an Infor- 
mation againſt Two Perſons ; one for Non-Reſidence; the other 
for tnking a Farm. aig 

I9, 
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18, Covenants as well as Leaſes, made void by the intent of the 
Statute of 13 & 14 Eliz, by reaſon of Eighty daies Ab- 
ſence. 


(1) Ncumbent,from mcumbere (ſignifying, as well to poſſeſs and 
keep ſafely, as to endeavour earneſtly ) is a Clerk duly 
.K Poſleſt of and Reſident on his Benefice with Cure (4).,, 
For the faithful diſcharge whereof he is to imploy his Study and (a) __ 
utmoſt endeavour (b) : For which reaſon eſpecially he is ſo deno- (4) to 8.6.1. 
minated. There are Four things preparatory to the being of a 
Compleat Incumbent : (1.) The Patron's Preſentation; or his free 
Gift or Commendation of his Clerk to the Parſonage or Vicarage 
by writing in his favour to the Biſhop. (2) The Biſhops Admiſ- 
ſon of fuch Clerk by his allowance or approbation of him after due 
Examination,and by making a Record of his Name accordingly. 
(3) The Clerks Inſtitution toſuch Benefice or Vicarage by, the 
Bilhops word,. Inſtituo te, cc. (4) The Clerk's Admiſſion or 
Induction,, whereby he is put in actual poſſeſſion thereof by the , 
Archdeacon's or others delivery to him of the Ring or Keys of the 
Church-door,ringing the Bells, &c.And until theſe things be done, 
he is not a Compleat Incumbent (c). After which, poſſeſſion (c) Art Cle. 
Six moriths, there is ſuch a Plenarty as gives ſuch a Title to that 13,14 wr : 
Preſentation;as will barr pro has vice any othersin a Qyare Impedit GETS 
(4). So that thoſe things that are to make a perfect Incumbent (4) 21 E1 4 
(after Preſentation had |) dodepend upon the duty of the Ordi-.34 & Kelw. -. 
nary; as (1) Admiſſion, which requireth Examination of the $8-£0-4-79- 
Clerk; whereupon ſometimesenſueth refuſal,and thereupon either 73% © itt 
Notice or no Notice ( as the caſe requires ) is to be given to the he 
Patron. (2) Inſtitution, (3) Indution. Upon the Patrons not 
Preſenting within the time limſted,the Lapſe incurrs to the Biſhop. 
from him to the Metropolitan, and from himtothe Crown,where : 
it reſteth. But if the Biſhop take his time, then is his Pre- 
—_ a Collation, and in the Right of the Patron him- 
af. 
(2.) The Incumbent is that perſon in Law, to whom the Fruits 
of any Eccleſiaſtical Benefice do belong, inſomuch that the Fruits 
takenduring the yacation or vacancy of aBenefice,ſhall be reſtored 
tothe next Incumbent (e),who ſtands charged to the King, for the (e)St.28.H.8, 
Firſt-Fruits,to be accounted immediately from and after the avoid- ©! 1+ 
ance or Vacancy of any ſuch Benefice or Spiritual promotion (f), _ 
and for that end, and towards the payment of the {aid Firſt-Fruits; (f) 1>id- 
the next Incumbent ſhall have a pon of theTithes,Fruits,ob- 


lations,Obventions,Emoluments,Commodities, Advantages,rents, 
atdall other revenues,Caſualties,& Profits whatſoever;certain, & » 
- Fff2 * uncertain 


Of Incumbents, 4s alfo 
uncertain, belonging to any Archdeaconry,Denary,Prebend;Par- 
ſonagesV icarage,Hoſpital; Watdenfhip, ProvoſtMMipzor othes Spi- 
ritual —— or RILEY of ariſing 
.z during the vacancy of any of the ſaid. Spiritual promotions- (g,); 
mg and: every Archbiſhop,Biſhop, Archdeacon, Ordinary or any Fa 
0.353, perſon, having to his or theit uſes received the ſame, thatſhall 
G. refuſe to render and reſtore the ſame to the next Incumbent, ſhall 
(b)St.tbid. forfeitthe'treble value of-what he hath ſo received(b). 
(3.) If any Incumbent happen ro depart this life during the 
Incumbency or Plenarty, ſhall before his death have cauſed any of 
his Glebe-Lands tobe manurcd and ſowed at his | froper colt and 
: charges: with any Corn-or grain, he may in that caſe make his laſt 
(7) Ibid. 21 H. Will and Teſtament of all the profits of the Corn growing upon 
+ 6a the ſaid Glebe-Landsby him ſo manured' and ſown (5), Andif 
(4) HB Jac. One be put .intoa Place z then removed , and another put in, the 
#00d's Caſe, firſt ſhall have the Tithe happening in ſuch Vacancy (4k); for the 
ſucceeding Parſon ſhall have the Tirhes happening during the Va- 
cancy,deduCting the charges of collecting the ſame , and ſeryi 
the Cure dong ſach Vacancy. Alſo if an Incumbent be remoyed: 
{1)Prr Co, ina Quare Impedir,the Plaintiff ſhall not have the main profits (1). 
Mich.12 Jac: And an /ncumbent being in by Uſftrpation, he cannot be removed 
_ _ but by a Quare Impedit (21). T 
——_ (4.) An lacumbent” Reſident that keeps a Curate ,. is. obliged: 
RelLR toread the Common Prayers ic his Pariſh Churchonce amonth in 
(n) Mich.s 3- his own perſon,on pain of forfeiting Five pounds for every omille. 
Jac.B.R-Caſe. oo (n). | 
Gees (5-) 1 Themſor's Caſe, where T.. Libelled for Dilapidationss 
Norwich. © againſt the Executors of his Predeceſſors, and Henden moved for a 
(») Sr. x4-Car. Prohibition; for that that T.is not Iycumbentzfor his Preſentation 
2:G14, wasby the King rarione Miroritatis of oneC. and the King had not 
any ſuch Title to Preſent : for where the King miſtakes his Title 
the Preſentation is void;and he is no Incumbent. 6, Rep.26,Green's 
Caſe. AndSir Tho,Gawdy's' Cafe, where the King preſented jure 
Preregat. when he had another Title; and the preſent ation was 
adjudged void,and whether he ts Incumbent or not, that ſhall be 
' tried. But by the Court a Prohibition was denied, becauſe that le 
he was now Incumbent: And the Judges would not take notice of 
theill Preſentation of the King * Butin caſe of S;zoxy the. Statute 
makes the Church void, and then the Judges may take notice'of 
that, and grant a Prohibition,if the Parſon ſues for Tithes.Butifa 
Rue Impedit be brought,and appears that the King had not cauſe 


- of Preſentation , then a Prohibition may be granted - which was- 
alſo granted by allthe other Juſbices. Mith 2 Car.C.B. Thomlon's 
Caſe . HZtt tey S Rep. Pe 


(6) la 
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(6.) In Dame Chichleys Caſe againſt the Biſhop of Eiyit was 
faid by Henden , That an Incumbent by the Statute of 25E4.3.c.7. 
cannot plead (quarenzs ſuch) unleſs he. be Incumbent ante ditm im- 
petyationis Brevis, unleſs he be Incumbent pendenre lite he cannot 

d;&c. Hutton, if one be Preſented,Inſtituted, and Admitted 
fore the Writ,and Indutted after,and before hisPleatler, he may 
plead well (o). 

(7.) ALibel wasagainſt Z.Vicar of S.in the High Commilſſion- 
Court at Tork , becauſe that he was nor Reſident,but lived at Don- 
caſter,and neglected to ſerve his Cure; and that divers times he , 
when the High Court vifited,ſpoke ſo loud;that he was offenſive to 
many, and being reproved for that, he gave a Scornful Anſwer : 
and that there was one Wright in the Pariſh,who had a Seat in the 
Church,and that the Vicar would ſpit in abundance into the ſaid 
Seatzand that when Wright and his Wife were there. And that in 
his Sermon he made Jelts, and ſaid, That Chriſt was laid in a Man- 
ger, becauſe be bad no mony to take up a Chamber, but that was the kna- 
very of the Inn-keeper 5, he being then in-contention with an 
Inn-keeper in the Pariſh. And that in timeof Divine Service he 
thruſt open the door of Wright's Seat, and ſaid, That he and his 
Wife would ſit there, in diſturbance of Divine Service. And for 
that a Prohibition was prayed and granted;for the High Commiſ- 
ſon cannot puniſh Non Reſedency, nor breaking the Seat in Divine 
Frvice:And the other were things, for which he ſhall be hound 


to the good behaviour z and the Complaint ought to be to the Or-. 


dinary (p), 

(8) Note, by T anfield, chat by the Statute of 13 Eliz. cap. 20. 
of Non-Reſidez5y, That if the Parſon be Abſent 80 daiesina year, 
although it be at ſeveral times (viz.) tendaies at one time, and” 


twenty daiesat another time, until cighty daics,&c, That is within ſpeaks of Ab- 


the Statute,by which it hath been adjudged (9). 

(9.) The perſonal Reſidence of all Eccleſaſticat perſons on their 
Cures reſpectively is a duty ſo incumbent on them forthe better 
diſcharge of their Sacred FunCtion;the prevention of Dilapidations 
and-the maintenance of Hoſpitality , that is is enafted , That 


—_ 


(0) Paſchs 3. 
Car.C. B. 1 
did. Caſ. 
Chichley. 
Herley's Reps 


) How(on's 
OF ſ 


Hetl. Rep, 
13 Eliz.c.20» 
That Stat ute 


ence not above 


80 dairs in a 
year in the Par- 
ſon; 40 daits in 


a Curate, 
(4) Sidner 


every Spiritual perſon promoted toany Archdeaconry,Deanery,or veri-Caluer. 


Dignity inany Church Cathedral or Collegiate,or Beneficed with 
aty Parſonage orVicarage,(hall be perſonally preſident and abiding 
ny at, or upon ſuch Dignity, Prebend, or Benefice,or one of them 
at the leaſt ; and that if any ſuch perſon wilfully Abſent himſelf 
from his ſaid Benefice, &c. by the ſpace of a Month at one time,or 
2 Months at feveral times in any one year, to be accquntedat feve- 
ral times, that ſuch perſon ſo abſenting ſhall forfeit ten pounds for 
every-ſuch default ( r), It is alſo further provided, That the Parſon 
or 


Noy's Reps 
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Cap-13- 
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(5) Co0.6.21.b, 
(t)21 H.8. 
Cap.13s 


(u) 25 H.8. 
cap.16. 

33 H.8.c.28. 
21H. 8.C.13. 
Vid. Parſ. 
Counſ. p. 1." 
cap-7. 

Cx) C0.4-119, 
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Hill.8 Jac. 

1610 Canning 
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or Vicar ſhall be Reſident in and upon his Parſonage or Vicarge- 
Houſe (ifhe haveany.) and notat any other Houſein the Pariſh; 
but ifhe hath no Houſe on his Glebe,or be removed without fraud 
for his Health,or without'fraud Impriſoned, or be beyond Seain 
his Majeſties ſervice,or without fraud abide in any Univerſity with- 
in this Realm to ſtudy, or be a Chaplain qualified for Plurality by 
the Statute of 2 1 FX. 8. either of theſe may excuſe his Reſidence for 
the time (5). Alſo the King may givea Licenſetoany of his own 
Chaplains to be Non-Reſident (t) : And any Eccleſiaſtical perſon 
may be Non-Reſident for ſuch time as without fraud he isattending 
a Suit in Chancery.There are alſo other —_— of other perſons 
that are qualified for Non-Reſidence (u) , which for brevities ſake 
are hereomitted. And wherea Chaplain isqualified in reſpe& of 
his ſervice for Plurality, if his Lord die, or be Attainted ; orbe 
removed from his placezit will not it ſeems ſuffice that he be Reſi- 
dent only upon one of his Livings,without the King's Special Li- 
cenle with a Non obſtante (x ). ; 

(10.) The Canon made by Cardinal Orho,and afterwards Con- 
firmed and de novo Eſtabliſhed by Othobor, ſeems very. ſevereasto 
Vicars in caſe of Non-Reſidence;ftor in their conſtitutions it is Ot-' 
dained, That if any Non-Reſident ſhall receive the profits or Fruits, 
ofa Vicarage,he ſhall reſtore the oneMoity thereof to the Church, 
ene half of the other Moity to the Poor of that Fariſh, and thereſt, 
to the Archdeacon of the place,if he diſcharge his duty in making 
a diligent Enquiry yearly herein,6 ſhall forthwith make it known 
to the Biſhop; and whoever ſhall diſobey the Premilles . by one 
Monthyſhall alſo be deprived of his other Benefices, if he have any, 
and be rendred incapable of ever having that Vicarage -again,-or 
any other Benefice for Three years: And incaſe the Archdeacon 
ſhall neglect what herein is enjoyned him, he ſhall be deprived of 
that part allotted him as aforeſaid,and ſuſpended ab :ngreſſu Ec- 
clefie, Conſtit. Othobon. de Reſidentia Vicariorum, 

(11.) The Oath of Reſidence on a Vicarage is as followeth, wz. 
Ego AB. juro, Qyod ero Reſidens in Vicaria mea, niſi aliter diſpenſa- 
tum fuerit 4 Diaceſano meo. What Spiritual perſons may be dif ' 
charged of Reſidence, and by what means,vid.Sr.21 H. 8.13, * 

(12.) In an Information upon the Statute of 21 H.8.cap.13, of 
Aon-Refidency, it was found by Special Verdict, That Dr. N. was 
Incumbent,inveſted in the ReCtory of S.and that he was alſo ſeized 
of a Houſe in S. aforeſaid,ſ(cituate within twenty yards of the Re- 
ory, and that the manfion-houſe of the ſaid Rectory was in good 
Repair,and that Dr.N, held that in his hands and occupation with | 
his own proper Goods,and did not Lett it to any other,and that he ' 
inhabited inthe ſaid Meſſuage , and not inthe Parſonage * The * 

| | tatute 


( 


HR er IR eo—_—_— ww ” 
wy w "A06 
Py 


of Refidence and Non-Refidence. 


_— 


— —— 


321 


Statute of 21 H.8. cap. 13.provides, That every Parſon promoted 
toany Parſonage, ſhall be Perſonally reſident, and abiding in, at, 
-andupon the ſaid Benefice : And in caſe any ſuch Spiritual Parſon 


keep not Reſidence at his Benefice, as aforeiaid,bur Abſent himſelf | 


wiltully by the ſpace of a Month together, or two Months to be 


accounted at ſeveral times in any one year,and makes his refidence 


or abiding in any other places by ſuch time, that then he ſhall for- 
feit forevery ſuch default Ten pounds, the one half tothe King, 
the other half to the Informer. The Qoeſtion was, Whether the 
faid Dr. N.were Non-Reſident ,and incurrd the Penalty of this Sta- 
tute? It was Argued by Houghton, that he had incurrd the penalty 
of the Statute, and was Non-Reſident within the intent thereof; he 
Aid, that to ſome intent all the Pariſh may be ſaid the Benefice of 
the Parſon, for that he hath Benefit out of it, and he is called Par- 
ſon of fucha Town or Pariſh ; but this is not the Benefice that the 
Statute intends, upon which he ought to be Reſidenr,cc. Alſo he 
faid, That there were Seven cauſes of making the ſaid Statute, 
whereof but two are to our purpoſe; the one is Hoſpitality , the 
other Relief of the Poor,and theſe are to be done in the Parſonage- 
houſe,for this is the Free Alms of the Church : and fo it was Ad- 
judg'd, 34 Ehz. B.R, Broom and Hudſon ; and 40 Eliz. B. R. be- 
tween Butler and Goodall, Coke 21. b, That he ought to be Reſident 
upon the Parſanage-houſe,and not elſewhere; and he agreed, That 
impriſonment withour deceit,and ſickneſs, are good Excuſe. For 
the Defendant,Barker Serjeant argued, That it appears by the Spe- 
cial VerdiCt,that Dr.N.held theParſonage-houſe in his ewn-hands,. 
and did not Lett it z whence he inferr'd, That his Servants were 
reſident upon it, &c. and that by the Council of Laterar allthe 
Pariſh is made the Benefice of the Parſon,. &c. AMo that before 
the ſaid Statute every: Spiritual man was obliged and compellable 
by the Ecdleſiaſtical Law toa Refident; yet if he-werein the 
* KingsService, or an Officer of the Chancery, he ſhouldbe excuſed, 
as appears in the Regiſter, fo, 51.b. though that he were Dean, the 
which Office meerly requires his. Perſonal Reſidenee,. as it: .is there 
faid. This Caſe was compounded by the Lord-Coke,but he intend« 
ed this was.wo Reſidence within the Statute, for this was not his Be- 
nefice,but the Tenants part of that,as he faid,hath-been Adjudged 
wto the:Exchequer. 


(13.) In Butler and Goodalls Caſe. it was Reſolved upon the Vid, More's 
_ of21.H, 8. Thata Parſon of a —_ ought to ſtay and = _ 

commorant upon his Rectory ( viz; upon the Parſonage- v%;5: *#tter 
houſe,and not inany ether Houſe,althoughtit be within the Pariſh, pee A 
butlawful Impriſonment without Covin, is a good cauſe of Non gg, | 


Refodence : Alo,. if there be no-Parſonage-houſe- ( for imporencia 


excuſat 


— 
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excuſat Legem ) alſo Sickneſs without fraud, if the Patient remaye 
by advice of his Counſel in Phyſick , bona fide, for better airand 
recovery of his health, The Statute is intended not only for fer- 
ving the Cure, but alſo for maintaining the habitation of the Par- 
ſon, for him and his Succeſſors,and for Hoſpitality.Fid.Cs.6.pe.21, 
& Co. par.1. 0. 

(14.) In the Caſe between Trinity Colledge and Tunſtall it was 
Reſolved, That an Annuity by Preſcription for a Penſion iſſuing 
out of the Church lay againſt the Incumbent, as well for the Ar- 
rerages duein the time of his Predeceſlor, as in his own time; 
for that the Church it ſelf is charged with it in whoſe hands ſoeyer 
it comes. 

(15.) By Cardinal Orho's Conſtitution [ De Inſtitutione Vicarie- 
rum] it is Ordained, That none ſhall be admitted to a Vicarage, 
unleſs he firſt take his Oath,that he will have his perſonal & con- 
ſtant Reſidence thereon;otherwiſe his Inſtitution thereto tobe null 
and yoid, and the Vicarage to be conferrd on another. Gf O- 
thon.de Inftit.Yicarior. From which Canon the Gloſs thereon doth 
raiſe this Queſtion,viz. Whether a Vicar not having poſlibly any 
Dwelling-houſe yet built for hjs habitation in the Pariſh , and 
living for thatreaſon in ſome neighbour-place » andat another 
man's Table out of his Pariſh,may according to the Oath afore- 
ſaid enjoyned by the ſaid Canon,be ſaid to be reſident? where the 
Queſtion though argued in the Negative, yet is Refalyed in the 
Atfrmative ; and that he ſhall be reputedas Reſident, if he beſo 
nigh ſcituate to his Pariſh , that the Inhabitants-thereof may con» 
veniently have acceſs to himzas oft as the Pariſhioners have need of 
his Miniftry,and ſo as on all requiſitions he be ready to adminiſter 
the Sacraments within the Pariſh; for in conſtruction of Law, he 
is ſaid to make hisreſidence ſufficiently there or in that place,where 
he doth diſcharge his work and duty,albeit he lives elſewhere: L. 
cum quidam facit, ff. defun, inſtrut, Likewiſe, the Law in requiring * 
ſuch Reſidence aimsas wellat Hoſpitality asat the diſcharge of the 
Miniſtry. Alſo, he that is Abſeat only about the affairs of the 
Church, is reputed in Law as Preſent and Reſident: Alſo the Bi 
ſhop may diſpenſe with his Non-reſidence notwithſtanding ſuch 
Oath aforeſaid : Glo,in ver.Reſidentiam dith, Conſt,Otho, Yea, he 
may alſo be ſometimes Abſent not only upon neceſlary;but alſo » 
on his Family-occaſjons,with Licenſe from the Biſhop, as alfo for 
his Recreation, where it is for recovery of his health, orpreven- 
tion o jy Pcs —_— _ 

(16). In an Action upon, the or a Promiſe; upon a Ne: 
dn peed apr Vera&/t was, found,upon which the Caſe' 
appeared £0 - I be Dafendeuthy ladenturedid. Demiſo-unts 


""" Reſidence and! NemRefKlence, | 
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the Plainciffall his Tithe of Corn'and Hay, arid the Agreement 


__ Fern ps tho Fins ſhould pay him for = _ Pale, Joe: 
a isby agreement was to be paid at' a day B-R.Sbepherd 
_ then following: ' The Defecdant having this Tithe,paſſed r\.1wolfie, 


Ve 
the ſamein this paredar carbs prac ono" AC Ackion pa 
10n. 


and promiſe,being not performied;the Plaintz 
It _ found; that the Defendant confeſſed the Agreement to be 
ſo, but in Barr he pleaded the Statute of -13 Eliz; cap. 20, and'of 
14 Eliz.. cap. 11, for the avoiding Leaſes' made by a Parſon, by 
his Abſehice from his. Living by the ſpare of eighty daics inte 
year, andalfo ſhewsthat ane Stallew: who was Parſon of Shw-' 
ringran;t0' whom theſe Tithes did belong(andire whoſe Right thie' 
Defendant claimed them ) was Abſent his Parſonage by the 
ſpace of exghty dates i one year, and ſhews in what year, and ſo by 
this his intereſt determinetl, and with thePlaintiffiby 
this made void ; but they fourid further (as the Plaintiffmade it to) 
appear,), That Srailow the Parſon of Sharington was not ' Abſent in 
manner asit wasalledged, forthar: they found , that he Ud dwell 
inanother Town adjoyning, . but that he came conſtantly to his 
Pariſh-Church, and thereread Divine Servicez- and ſo'went away 
again: They did alſo find that he had aParſonage-tiouſe in' Shar 
rington fit for his habitation;. and whether this' wer6-an Abſence 
ie. theStatute, as to avoid his Leaſe; they left 'that ts the' 
Judgment of the Court. - Telverron Juſtice, This'is'2* good Non- 
Reſidency within the Statute of 2 1 #: 8, cap. 13\but notan Abſence 
to avoid a Leaſe made within the Statute of '13' Elzx.. cap. 20, It 
cannot be ſaid here in this Caſe, that he was Abſent, for he- came 
four daies inevery weeks: and/in his Pariſh-Church did read Di- 
vine Service. Witiarnt Juſtice, upon the Statateof 1!and'14 E- 
liz. the Parſon:ought notto'be Abſent fromhis-Churth/ eighty 
daies together in-one year (@ Reftoria ſua; ) but this is not ſohere, 
for he came to his Church!, and read Divine Service there 
Sunday, Wedneſday, Friday, and: Saturday, and therefore clearly 
this Cannot be ſach an Abſence, within the ſcope and intentipþn of 
theſe Statutes,as thereby tbavoid his Leaſe. ' Telverton Juſtice, he 
ought to be- Abſent  erg/hry ances = ,- per ſpatvion” de Oftogin.' 
diebus &.ultra, and this to be altogether ar one time, and ſo the ſame 
ought to haye been laid expreſly ," the which is not” ſo done here, 
for that it appears here, thathe was at his Parſonage-houſe, and 
did read Prayers every Swnidny, Wedineſday, Friday, atid Saturday ; 
and ſo thewhole Court were clearof Opinion; t tat this'Abſence 
here as the ſame appeared to be,” wasnot ſachan Abſence by the' 
ſpace of Eighty daies in one yearto avoid his Leaſe within the ſaid 
Statute, and ſo the Defendants Plea in Barr not good, and 
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a by the Rule ofthe Court Judgment was entred for the 
Plaintiff. 27 
(17.) Anloformation was Exhibited agamſt Two Parſons 


Mich.+0.Jac; 7. S. upon the Statute of 21 H. 8. cap. 13. again one of themfor 
. -N ot Eres and againſt thei. other 'for taking ofa Frm; the 
gainit Martyn: gne © 


them pleaded Sickneſs, nd that by the Advice of his Phy- 
ſicians he removed into better Air, for Recovery of his health; 
and this is juſtifiable by the' whole Conrt : vid. more for this Coke 
6. par. fo, 21. in Butler and Goodall's Caſe. The other pleaded, 
That he togk the Farm for the maintenance of his Houſe and Fa- 
mily; - and - this; al&/1is.juſtified by the! 'Qpimon of the whote 
Court: ' Gooke moyetl. the: Court for the| Deferidafits;/ Fhat the 
Plaintiff wasa Common Informer, and that he did prefer this [n- 
formation againſt them, only for their vexation, and -ſoto draw 
them to compound with him, as formerly he hath done fo by o- 
thers, for which they proſecuted an Indiftment in the Countrey;” 
upoathe Statute of 18 Ele. cap. 5. madeto-puniſh common 1n- 
formersfor their Abuſes;;:'' The: whole: Court 'did Hiviſe thei'to' 
proſecute this Inditment againſt him. - Gooke moved tofthe De- 
tendants, That in regard the Informer isa man of no means;that 
the. Court would - order him to putin ſufficient Sureties toanſwer 
Colts,; if the-, matter went againſt him,and that then the Defen- 
dants,would preſently anſwerthe Information. - Willzams Foſtige, 
nullam habemns talem' legem, this's not to be done 3 but the Ruke, 
of the Court was, That the Defendants ſhould not anſwer the n- 
formation, until the Informer appeared'in perſon. 

(18.) Inan Ation'of Covenant the Plaintiff in his Declara- 
tion ſets fonth,, that. the Defendant was Parſon of -D. and did Co- 
venants,.;Thar-the Plaintiff ſhould have his Tithes of'certain 
Lands for thizreen'years ; -andrhat afterwards'he Keſigned, and 
another Parſon Induted, by which means he 'was ouſted of his 
Tithes, and for this cauſe the-ACtion brought. The Defendant 
pleads in Barr the Statutes of 13 Eliz. cap. 20. and 14 Elz. 
eap.. 11. for; Non-Reſidency ,. upon which Plea the Plaintiff de- 
murr*d:in Law-, -:. It was urged for the Ptaintiff', That the Plea 
in Barr was. not. pood ,becauſe it is not averred,that the Defen- 
dant had been Abſent from his P2rſonage by the ſpace of Eighty 
daies ina year , for otherwiſe the Covenant js not void by the 
Statutes. -- For the Defendant it was alledged, That the pleading 
of theStatnte of 13 Eliz, is idle; : bat by the Statute of 14 Elz. 
this Covenant is made void; for by the Statute, all Coyenants 
{ball be all one with Leaſes, made by fuch Parſons: and in this 

caſe, if this had beena Leaſe , this had been clearly yoid by Sur- 
render of the Parſon; and ſoincaſeof a Covenant. Dodeidee 
aa 
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and. Houghton Juſtices, The Statutes of 13 and 14 Eliz,, do not 
meddle with Aſſurances at the Common Law, nor intended to 
make any Leaſes vgid , which were void/at the Common Law; 
and _ =_ —_— __ not made void by the Statute, 
unleſs he be Abſent E:ghry daies from! hisParſonage. | | Coke \ Chief 
poor emer, They apr in this Caſe for 
the Plaintiff,; and that. . by the Pre: Zerit is ſhewed 
the intent of rhe teto b, OA e SB IY within 
the Proviſion of 13 Elzz. by Abſence for Eighrydaies: And Judg- 
ment in this Caſe was givea forthe Plaintiff,  . -_ rp 
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"1, 894 -of the Curt of Augnemtations, 


? 


1. Abbot, what ; why fo called; the ſeveral kinds thereof ; and 
how many anciently in England. 

2, A famous Abbot anciently in Ireland : The manner of their 
Eleftion preſcribed by the Emperonr Juſtinian : Anciently the 
Peers of France were frequently Abbots. 

3. The ancient Law of King Knute concerning Abbots. 

4. The Abbot, with the Monks , making 4 Covent, were 4 Core 

ation. 

5- Abbots wereeither Eleftive or Preſentative, they were Lords 
of Parliament : How many Abbies ix England , and which the 
moſt Ancient, Founded by King Ethelbert, 

6. Chaunter and Chauntries, what, and whence ſo called ;, their 
uſe and end, 47 belonging anciently to St,Pauls in London, 
when and by what Laws their Revenues were weſted in the 
Crown, 

7. Before King John's time Abbots. and Priors were. Preſentative,, 
afterwards Elective. 

$. Six differences taken and Reſolved on in a Caſe at Law touching 
Chaunteries,. 

9. Certain Caſes in Law touching Lands, whether undey pretence 
of Chauntries gives by the.Sratute to the King, or nor. 

10. What the Court of Augmentation was, the end and uſe 
thereof ,, when. Eretted , how Eſtabliſhed , and by whom Diſ- 


Jolveg.. 


(1.) Bbaand Abbas have one & the ſame ſignification,there- 

fore Abbots are called Parres. c, ult. de Regular. Tuſch. 

Concl. 3. nu. 7.1t it iseitheran Hebrewor Syriack word, 

fignyfying Pater with the Greeks and Latzns,from the two firſt He- 

brew Elements or Letters, Afephand Beth inverted; which Name 

Markit. the Monks firſt aſſumed at their Originatin Syr44 and Egypr. And 
Calvin, although now in this Kingdom we know no more of thisword 
| { Abbot ] than the very Name thereof; yet for his Antiquities ſake 
he hath the Alphabetical precedence in the Index of this Abridg- 

Ment, 
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ment,whetherhe be-frrhimandyira, Novel, Conſt. 1 15. or Caxobi- 
arba, or Archimoriachns. Fettom, in ver, Feuda. Marſil.calum.de 
Exceſs. redzt.. c. x5. nu. 5, 6.whether Are” d,and thereby exempt 
from the Dioceſan's Juriſdiction, as having within their own Pre- 
cindts Epiſcopal Authority in themſelves,and being Lords in Par- 
lament,whence'called Aobots Sovereign, 9 R.2.c.4.. Or not. 24- 
tr'&, hut — Dioceſan m at! Spiritual Government. c. 
Monaſteria.18.4.2. c. Abbas, & ec. Viſuandi, cum 4:/eq. id. Onnes 
16.9.7. & C. cam Venerabilis. Extra, de Relig. Dem. vid. Stow, 
Amn.p. 442. So called Abbas, becauſe he is Pater Monachorum, 
Januen, #7 ſao Carhol. glo. Jo, Andr. de Reſcrige. c. 1. verb, Abbates, 
wn Clem.'c Coke de 'Fure Eccleſiaſt, fo. 28, and hath the chief g0- 
yernmenc of aReligious/Honſe,. and who with the Monks makes 
2Covent ; of theſe Abbots , together with two or three Priors 
there were heretofore int England about the number of Thirty in 
all. What Conſecration is to a Bilhop,that BenediCtion is to an- 
Abbot. but in divers reſpeCts ; fora: Biſhop is not properly ſuch 
untill Canſecration; but an Abbot being Elected and Confirmed, 
s properly ſuch before Benediftion. cp,de Supl, 'wegl. Prel. bb, x. 


& 19, Clens.$.Sr a uimus, de Srat. Movach, in Otm, © cap. Memini- 


Fi, de Accuſat. 


(2,)The Venerable Mr. Bede ſpeaks ofan Iſland in Heland which: 


ever had an Abbot veſted with ſuch power and Authority, that 
every Province, . yea, andthe Bifſhops'themſelves. were under his 
Governmentzand ſubject to this/Jurifdittion”: Brdabb. 3.4e Geſtir, 
64p. 3. Spe. "de Prim. Eceleſ.Angl-Sax. An. 603, The Emperour 
Juſtinian in the Firſt Book of his Codes hath exprefly ordained and 
preſcribed the manner and form of the Election and: Confirmation: 
efan Abbot , and what perſons they opght to be,. and how qua- 
liked , that.ſhalt be accounted worthy of that Eccleſiaſtical Digni- 
ty. Cl,1.t46.3.1:47.0 1,40. De Epiſc. & Cler, © Novel: 5.cap. 9. 
&-Newel. 12.3. c. 34. Mr. Blownr 1h his Alomo-Lexicon takes hotice 
ofthe word [ Abbacy and faies, it is the fame toan Abbot, as Bi- 
ſhoprick is toa Biſhop, reſembling it tothe word Paternity, and 
Cites a very Ancient Record wherein that word is uſed. 47.34, & 
85H8.c, 17,18. Scient ..., quod EgoWabella Comp. Penb. pro 
pdlare Anime mea Dedi Deo & Abbathie de Nutteleg. toram W:c- 
ham juxtadiftam Abbathiam,c5c, In theſe latter Ages the Abbers, 
through the favour of Princes ». and thetr reſpect to the Church, 
tave been reputed as Peers and Secular Lords, to whom they 
te&the Provenucs of Abbarzes proportionable to ſuch Dignity 

the ſupport thereof : Thus many of the Peers of Fraxce have 


Very ancitntly and frequently been Mbbors, as appears by Paradive,. 
Kho nrate the Annals of Bxrgusdy nigh 7 hundred years ice 


- 
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Of Abbots and Abbies,0s alſo of Chaumteries, 


© Terms 
aw, verb. 
Abbot. 


{d) lid. 


An.$0 !. 


eg) Co.on 
Litt.f9.57. 


and then athrmed;that he had ſeen jan Ancient Recotds,wherein 
the Peers of France uſed theſe ſtyles and diſtinitions,wiz. Dukeand 
Abbot, Earl and Abbot, &c. Guil,Paragin, Annal, Burgund.'lib', 
ſub. An. 1103. & Prat. | | 
(3) Notwithſtanding the ll opinion, which intheſedaies not 
withont cauſe is conceived ofthe Ancient, Abbies, yet-it cannor 
without ſome breach of charity be well ſuppoſed ;. but that ſuch 
Houſes, commonly celled Religions, were in the primitive andtrie 
intent thereof better purpoſed by the Founders , than aftet-pri- 
Ciſed by their Inhabitants; for by the Law made in the: daies of 
F.Knure nu.6.it is evident,what ſtrict deyotion and blameteſsCons 
verfation the Ancient Princes of this Realm expected from fiich a 
then poſſeſſed theſe Abbies: The Law was thiswiz. We will that 
Gods Miniſters, the Biſhops, Abbots, &c, doin a ſpecial munner tals 
4 right courſe, and live according to Rule \, that they call to Chriſt night 
and day, much and oft, and that they do is earneſtly: And we Com- 
mand them, that they hearken to God, and love Chaſtity :' Full t 
theywit, that it is againſt the Right, -to meddle with Women for Liifl 
Jake : Annot Ridl View, Cc. cap. 4.Sett.1. Whereby it ſeemstheſe 
Spiritual Fathers were ſuſpected of old to incline to the Fleſhalt 
daies of the Week. An Abbot might be preſented toa Church,for 
he was capable of an Appropriation, whereby he was perpetual 
Parſon Imparſonee,and had Garam Animarum. 34 FH. 6.15, ' 
(4.) The Abbot, or the chief Head of Abbies, being together 
with the Monks of the fame Houſe, a Covenrr,made a Corporetion} 
and was not by the Common-Law further. charged with his Pre- 
deceſſors Ats, than for ſuch things as were for the uſe of the 
Houſe;or ſuch Acts as were done under the Common-Seal thereof 
(a). Andalbeit a Creditor had aSpecialty againſt a Monk;yet not 
the Abbot,but the Monk's Executors were chargeable for his Debt 
contracted before his entry into Religion, nnlels it were for ſome 
ſuch thing as came to the uſe of his Houſe (6), 12) 1 
(5.) Oftheſe Abbots ſome were Elettive, others Preſentative 
and under this Title were comprehended other Corporations Spi- 
ritual, as Prior and-his Covent, Friers, Canons,and ſuch like. And 
as there were Lord-Abbots : ſo there were. alſo Lord-Priors, who 
hadexempt Juriſdiction,and were Lords of Parliament: Co.de Fur. 
Eccleſiaſt. fo, 28.4, Itis ſuppoſed, that the Abbot of St. Auſtinrin 
Canterkury was the ancientelt of any in this Kingdom, Founded by 
King Erhellert in An.602, and next to him in. Antiquity the Ab- 
tot of Meſtminſter,  fognded by. Seabert King of the Wef-Saiom, 
An.$944 . Scmedifferencethereis-among Authors touching then 
Rimber. inthisRcalm, whereof ſome reckon bat Tiorg S165 
F4:obe Tays they were Twenty Seven Abbots and . Two Priors( a 
YON ut 
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But a very Modern Writer gives us a Catalogue of no lefsthan 
rty three Abbots and Priors (4) ; whereof ſome were Priors A- (4) Mr. Blount 

liens born in France,Governours of Religious Houſes, erected for in his Nome- 
Foreigners here in England, ſuppreſſed by Henry the Fifth. after &* 
his Conqueſts into Frarce,and their Revenues after given by Hemry 
the S:xth toother Monaſteries and Houſes of Learning, eſpecially 
for the ere(ting of King's Colledge in Cambridge and Eaton, Stow. 
Amalsp,582. 1 H.$.c.7. 

 (66.) Chaunter [Cantator] A Singer in the Quire (ec). At St. (e) An.r3 El 
Davids in Pembrokeſhire, the Channrey is next tothe Biſhop, there cap.10. 
being no Dean (f).  Channtry [Cantaria] des ſacra ; ideo infti- (f) Cam. 
tata & dotaga prediis, ut Miſſa iidem cantaretur pro anima Funda- Brit. 
toris & Propinquorum ejus, Theſe were commonly little Chappels 
or particular Altars in ſome Cathedral or Parochial Church, en- 
dowed with Lands or other Revenues,for the maintenance of one 
or. more Prieſts;to officiate as aforeſaid ; whereof mention is ade 
in certainzStatutes in this Realm (g), though not to ſuch ſuperſti- (z) 37. 8.8. 
tioovuſes as aforeſaid. © Aman might make a Chauntry by. Licenſe cap 4- 
ofthe King without the Ordinary, for the Ordinary had nothing ! E4-5-<-14- 
todo therewith: 9 #.6. 16. It might beFound in a Cathedral. *5 — 
Church,alſo in any other Church: 9 H#.6.17. Roll. Abr.ver.Chaun-- 
try; die. AQ. 387. :: Of theſe Chamnteries there were (it ſcems) 47- 
belotging toSt. Pauls Church in London (b), The Superſtitious- 
main uſe and intent of theſe Chawnteries originally was for- prayers 
for Sonls departed,under a ſuppoſition of Purgatory, and of being 
releaſed thence by Maſſes Satisfatory; and is in 44am's Caſey 
fo, 112, mentioned by Sir Hen. Hobart Chief Juſtice in the Caſe of 
. Pats againſt James, That Prayer for ſuch-Soulks was the general 
matter of all Obits, Arnnwerſaries, and:the like, which were bur: 
ſeveral forms of Prayers for Souls: And: ( as in the faid Caſe of 
Pits) if a man give Land to a Pariſh-Prieſt to pray , orſay Maſs 
for his Soul ; this is within the Law, that is within the Statutes of 
37H.8.c.4. and 1 E4.6.c.14. as it is held 16. Elz, Dyer, 337, 
for to-this purpoſe he is a Souls Prieſt, not a Parochial (3), By (7) rin. 12. 
which Statutesall Chauntries, and all. their Lands and Heridita-- Jac rot.2187, 
mentsare given to the Crown, and all Lands, Rents, and Profits .CaſeP-rrs 
given to the finding of a Prieſt for the Superſtitious ends aforeſaid. _ gg 
to continue for eyer,are veſted in the actual poſſeſſion of the King > 
andof his Heirs and Succeſſors for ever;who ſhall alſo have by the 
laid Statute of 1 Z4. 6. all the Common goods of ſuch Chaur- 
tries, andthe Debts thereof ſhall be paid tothe Kings Treaſurer; 
and ſhall alſo have all-Lands, and all ſuch ſums of money, and part 
of the iſſues of Lands given for the maintenance or for the finding 
of any Anniverſaries, Obits, Lights,. Lamps, cc, Only the = 

oth 
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doth not extend to ſuch Lands,as whereof the Govertiours of fuch 
Colledges as were mentioned therein, or Chauntries, were ſeized 
to their own uſes,nor to any Lands or Rents given by the _—_ 
the term of his life only, nor toany Copy-hold Lands; and atf 
Rentsand ycarly profits due to any Patron,Donour,andFounder of 
any of the ſaid Chawnrries,&c.and the Right of others (except the 
Governours of Houſes) are by the ſaid ACt ſaved to them (k): 
All Chauntries, Colledges,Free-Chappels and Hoſpitals, were by 
Parliament given nt 8. for the carrying on of the War 
gainſt France and Scorland, Towards the Charges of which Wars 
the King obtained a Grant in Parliament of the ſame, with the 
Lands thereto belonging,to be united to the Crown: But dying be» 
fore he took the benefit thereofhe left tharto ſuch of hisminiltery, 
who had the managing of Afﬀairs in his Son's Minority : Heyl, 
Hiſt.Eccleſ, pag.12. Inthe Reign of of King Ed.6. one of the great 
Afﬀairs was the retrieving of a Statute made in the 277th year of 
King H.8, by which all Chanteries, Coledges, Free-Chappels, and' 
Hhſp tals, were permitted to the diſpoſing of the King for termef 
his life;bit the King dying before he had taken many of theminto 


- his poſſeſſion, it was ſet on foot again inthe time of King Ed; 6. 


and by Parliament during his Reign it was EnaCtted, That alt ſuck 
Colledges, Free-Chappels, and Chaumeries, as were in being .within 
Five years of the preſent Seſſion ,. which were not in the Athiat poſ- 
ſeſſion of the ſaid late Kings &c.. .other than ſuch as by the Kings Giw- 
miſſions ſnould be altered, tranſported , and' changed, together with 
all Mannors, Lands, Tenements, Rents, Tithes, Penſions, Portion 
and ether Hereditaments , to the ſame belonging, after the. Ftaſt. of 
Eaſter then next coming, ſhould be adjudged and deemed, and alſs be 
in the Aftual and Real poſſeſſion and Seiſm of the King , bis Hiiri' 
and Succeſſors for ever. And although the Hoſpitals, being ar that 
time 110,were not included in this Grant, as they had been in that- 
to the King deceaſed, &c.yet there were 9o Colledges within the 
compaſs of that Grant ( thoſe in the Univerſities not being, rec- 
koned in that Number) and no fewer than 2374 Free-Chapelsand 
Chanteries z the Lands whereof. were thus conferr'd upon the 
King by Name,but not intended to be kept together for his benefit 
only. In which reſpect it was very ſtrongly inſiſted on by Arch- 
biſhop Cramer, That the diſſolving of theſe Colledges, Free- 
Chappels,and Chanteries,ſhould be deferred until the King ſhould 
be of Age; to the intent that they might ſerve the better to fur- 
niſh and maintain his Royal Eſtate, than that ſo great a Treaſare' 
ſhould beconſumed in his Non-age;as it after was: Theſe Chan- 
teries conſiſted of Salarzes allowed toone or more Prieſts, to ſay” 
daily Maſs for the Soulsof their deceaſed Founders ow _ 
| riends: 
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porated and united ro ſome Parochial, Collegiate, or Cathedral 
Church. No fewer than 47 in Number being(as aforeſaid) found 
and Founded in St. Paxls Free Chappels, though Ordained for the 
fame intent, were independent of themſelves, of ſtronger Conſti- 
tution and richer Endowment than the Chanteries ſeverally were. 
All which Foundations having in them an admixture of Superlſti- 
tion(as preſuppoſing Purgatory, andPrayers to be made for the de- 
liverance of the Soul from thence) were therefore now ſuppreſſed 
upon that account. Heyl. Fiſt .Eccleſ.in remp. Ed.6.pag.50.5 1. 

(5.)Before King John's time the King and other Founders and 
Patrons of Prieries and Abbres, were wont to Preſent Priors and 
Abbors (1) : But by King John there was a Free Election granted 
unto Priors (Mm). 

(8.) In Adams and Lambert's Caſe, touching Channeries theſe 
differences were taken : (1) If one give 201. per annum for the 
Finding of a Prieſt, and limit tothe Prieſt 10 /. per annum; all is 
given tothe King, for the reſidue ſhall be intended for the finding 
of Neceſſaries : otherwiſe it is, ifa Condition be annexed to the 
Gift, to give 101. per annwnto a Prieſt, there the King ſhall have 
but 10/, (2) Land of 201. per ans. is given to find aPrieſt, 
with 101, per annn, thereof, and that the other 10 /, ſhall be tothe 
Poor, the King ſhall have but 104. Burt if it be for finding a Prieſt 
and maintenance of Poor men, without limiting how much the 
Prieſt ſhall have, the King ſhall have the Land, oe otherwiſe he 
ſhall have nothing. (3) If Land of26/.is given for finding 
Salary for a Prieſt with 10 /. of it, and alſoa good ule is limited, 
there the _ ſhall have but 101. although the other Necellaries 
areto be found for the Prieſt,becauſe a good uſe in certain ſhal! be 
preferred before a Superſtitious incertainuſe z bur if nothing in- 
certain be limited to the Prieſt, the King ſhall have the Land. 
(4) IfLand be given to find a Prieſt, the King ſhall have it ; but 
ifa Prieſt have but a Stipend, the King ſhall have but the Stipend. 
(5) When certain Sum is limited to a Prieſt, and other good uſes 
arealſo limited, which depend upon the Supzrſtitious uſe, all 
Is given to the King. (6) Ifall the uſes be Superſtitious, of what 
certainty ſoever they are, the Land is given to the King; otherwiſe 
tis, if there be any good uſe (7). 


(9.) The Caſe was where A. deviſed to the Dean and Chapter > 


ofT, 4001, to the intent to find a Chawnery in their Church per- 
petually,and an Obzt for the Soul of D.and that the Chaumery-Prieft 
ſhould have 40 Marks yearly ; King H. 4.gave Licenſe to theDean 
and Chapter to purchaſe divers Lands in F. ad onera & opera piera- 
4: :In the Will of 4. they purchaſed Houſes in F. and made Or- 

Hhh dinances 


Friends : which not ſubſiſting on themſelves, were generally incor- 


(1+ 1 H.4 68. 
(m)[oid. 


Lambert's 
Caſe. 44 & 45 
Eliz. B.R, 
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Of Abbots and Hibbies, a: alſo of Chauwteries, = 


(@) Mich. 2. 
Jac.B.R. Hol- 
lag#sy and 
Watkins Calc. 
Cro.pat.2, 


(p) Paſch, 12. 
Car. B,R, 
Himphbreys 8 
Knight's Caſe, 
Cro. par. 3. 


_— (4) Hart and 
Brewer's Caſe. 
Cro. par. 1, 


dinances how the Prieſts ſhould be maintained, and obliged them- 
ſelves & omnia bona ſua ad-performanaxym ; and they employed 87, 
for the maintenance of the Prieſt, and other Sums for the Obi 
Reſolved, T hat this was not a Chawnrery,either intruth,or in reputa+ 
tion, within the intent of the Statute of 1 Ed. 6. becauſe here are 
not any Lands given by 4. and his Intent cannot make a _ 
nor appoint any-Landsthereunto, but obliged their Goods for the 
payment of an Annual Sum to a Prieſt ; and when no Lands are 
given, nor employed to that purpoſe, it is not reaſon they ſhould 
be given to the King (9). ] | 

A Freeman of Londen ſeized of Meſſuages of the value of 91, 
4 5. per amr, out of whicha Quit-rent of 42 s. per ann. was paid, 
6 H.7. deviſed the ſame to the Parſon and Church-wardens ofthe 
Pariſh of S. and their Succeſſors, T hat the Church-wardens ſhould 
receive the Profits thereof, and therefore ſhould find a Chaplain 
for ever, to pray for the Soul of him and his Anceſtors, and to find 
an Anniverſary, expending yearly on it 13 5s, 4 d. and the Reſidue 
of the profits thereof to be expended and employed about the Re- 
parations of the ſaid Church, which were done accordingly. The 
Queſtion now was, Whether theſe Mefluages were given tothe 
King by the Statnte of 1 Ed. 6. of Chaunteries ? It was ſaid, part 
of the Profits were given for a good uſe, and that ſhould fave the 
Lands: But Reſolved, becauſe that was incertain, for it is ( f qud 
fuerit) and alſo for that it appeareth, That the Superſtitious uſes 
and the Quit-rent did amount to the full yalue of the Meſſnages; 
and the value ſhall be taken as it was at the time of the making of 
the Will, and not to be of any greater value ; that the ſaid Meſſu- 
ages were giyen to the King by the ſaid Statute (p). 

A man deviſed two Houſes in L. tothe Church-wardens ofs. 
(1) To find an Obsr, and to beſtow 3 5. per aymwmupon the ſame 
Obit, (2.) The reſidue of the Profits to Repair the ſaid Church 
of S. and to provide Ornaments in the ſaid Church, In this Cafe 
it was Adjudged, That by the Statute of 1 Ed. 6. no more of the 
Land was to the King, than was given to the Obit; and the Deviſe 
tothe other uſes of the reſt was good (9). 

A Citizen and Freeman of London ſeized of divers Meſſuages 
and Tenements of - the yearly value of 301. 6 5. 8 d, by his Will 
before the Statute of 1 Ed.6. Deviſed the ſame to the Corporat 
on of Sk:nners of London, and that 42 5. 34. thereof ſhould beem- 
ployed upon an Obit, and 12 Marks yearly thereof upon the Prielt, 
and the reſidue to be employed upon poor men of the Corporation 
decayed by Mixfortune, who inhabited the ſaid Meſſuages and Te- ' 
nements,and appointed the ſaid Poor men to pray for his Soul;and 
further with the-Profits t6 repair the Mefſuages and TART 
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and after the Statute of 1 Ed.6. was made of Chanteries, It was 
the opinion of the Court, (1) That Lay-Corporations are ex- 
cepted out of the Statute for their Lands, which they have to in- 
creaſe their Treaſure for the good of the Corporation, but not for 
Lands which they have _—_ to Superſtitious uſes. (2) Re- 
folved, That all the money which was given for the Obi, and the 
finding of a Prieſt, was a Superſtitious uſe,and given to the King by 
the Statute 3 but that which was given for the maintenance of the 
Poor men,and although it was appointed them to pray for his Soul, 
which was a Precept ſuitable for that time, and which was given 
for the Reparation of the Meſſuages, was not given to the Crown 
by the faid Statute : And Txrner's Caſe was vouched to be Ad- 
judged, where Land was given to the intent,that hisFeoffees ſhould 
keep an Obit with ſo much of the Profits of it as they ſhould think 
fit in their diſcretion, that the Land thereby was not given to the 
Crown, but ſo much of the yearly Rent as the Feoffees employed 
tothat purpoſe ; and if they had employed nothing that way, then 
nothing was given tothe Crown: In the principal Caſe it was Ad- 
judged againſt the Queen and Informer (7). And inthe Caſe be- 
tween the Queen and Palmer it was ſaid by Anderſon Chief Juſtice, 


without limiting a certain quantity,how much to one uſe,and how 


much tothe other uſe, there the Queen ſhall have the whole Land : 


But ifthe quantity was appointed as to-one tfe, and how much to 
the other uſe, there the Land is'not forfeited; butionly ſo much as 
1semployed to the Superſtitious uſes(s). 


tions, erected as a Court of Record, by Authority of Parliament 
An.27H.8. which was to have one Great Scal,and one Privy Seal 
conſiſting ofaChancellor as the chief and principalOfficer thereof, 
a Treaſurer, Attorney, Sollicitor,Clerk,Uſher,and Meſſenger. All 
Lands,&&c. belonging to Monaſteries,Priories,and other Religious 
Houſes, and Purchated Lands were within the ſurvey and govern- 
ment of this Court ; which(as the Lord Coke fays)could not be ere- 
Redjhuy by Parliament, becauſe a Chancellor and a Court of E- 


quity were conſtituted(r ). There were alſo other Miniſterial Offi- (r)Co. Ioſt. 
cersthat had relation to this Court; for there were Ten Auditors, p-4-cap-1 5+ 


called Auditors of the Revenues of the ſaid Augmentations, and 


Seventeen particular Receivers of the ſaid Revenues (#). This ()St. 27 A.8. 
Court of Augmentations,together with the Court of General Sur- c-27. 


veyers being repealed, diſſolved, extinguiſhed, and determined by 
King #.8. by his Letters Patents in the 38h year of his Reign, a 
new Court of Augmentations was ppg by his Letters Patents 

2 which 


(r)The Caſe » f 
—_ k ; the Skinner; of 
That where a Gift'is made to ſuſtain Poor men and Maſs-Prieſts, London. 


+ + ()Palch.30., 
(10.) In order to the better execution of the Premiſles, there oo : 


wasa Court eſtabliſhed, commonly called the Court of Augmenta- More's Rep. 
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jd. the 
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which Repeal andDiſſolution thereof was held void inLaw,becauſe 
they had beenerected by Authority of Parliament : For which rea- 
ſon alſo the new EreQtion of the new Court of Augmentations was 
held likewiſe void; and therefore the ſaid Letters Patents,as well 
for the diſſolution ofthe former, as for the ereCting of the later 
new Court of Augmentations,wereafter confirmed and eſtabliſhed 
by aStatute enacted by King E4.6.(x). Butafterwards Q. May, 
according to the power given her for diſſolution of the ſaidCourt, 


Kebearſal of the by ACt of Parliament,did diſſolve the ſame by her Letters Patents, 
Stat.& Coke ubi Dat, 1.7an.n primo Regni,and the day next following by other Let- 


ſupr. C16, 

(3)Co.ibk 

DyergEliz. 
6, 


ters Patents united the ſame to the Exchequer, which was utterly 
yoid,becauſe ſhe had diſſolved the ſame before: So as ſhe purſued nor 
her Authority; and ſoit was Reſolved by alF the Judges(y). Fhe 
endand intent of this Court was, that the X, might be ;uſtly dealt 
with touching theprefit of ſuch Religious Houſes ; and the Court 
took its name from this, that the Revenues of the Crown were {6 
much augmented by the ſuppreſſion of the faid Religious Houſes 
and the Land ; for by the ſuppreſling of ſome,and the ſurrendring 
of otherReligiousHouſes, the Royal [mtrado was ſo muct-increaſed 
in the time of #38. that forthe better managing of it,the X.erected 
firſt the Court of Augmentatians, and afterwards the Court of Sur- 

s, But in ſhort time, what by the profuſeneſs of ſome, and 
the avariciouſneſs of others,it was at laſt fo retrenched, that it was 
ſcarce able to find work enough for the Court of Exchequer Hete- 


{. Hiſt, upon followed the diſſolving of the ſaid Two Courts in the laſt 


Parliament by this King (z).. 


CHAP. XXX. 


Of Annates or Firſt-Fruits ; as alſo of Tentbs ; 
of Aumone or F rank Almoign. 


1. Annates, what ; why ſo called; paid anciently to rhe Pope \, when 
and by what Laws tranſlated te the Crown; a Court thereof, when 
eretted, and by whom azſſolved. 

2, Thegreat Antiquity of Annates or Firſt-Eruits;, the great Ke- 
venue it brings to the Papal See ;, often complained of as a grear 

grievance anciently, 

3: 'The Popes receiving of Annates compared to Aaron the High 

', Prieſts receiving Tuthe of Tithes: The Original, Antiquity; 
and <4 thereof contraverted by ſome of the Antient Ca- 
noniſts. 

. 4. What the Tenure of Aumone or Frank &lmoign #5, a diſcripti> 
on thereof, with its uſe and end, 

5. The difference berween Statute and Common Law touching Ar 
nates or Firſt-Fruits, whether due and payable upon Iuſtitmtion, 
or not till Tnduttion, 

6. To whom the Tenths of Spiritualties were anciertly paid,. and. 
how they-came to the Crown originally, 


\of Archbiſhopricks and-Biſhopricks ſeem to. be one 
and the ſame thing,and wereAnciently'/paid to the See 
of Rome, and that throuzhout all Chriſtendom, as were alſo the 

Primitie, Firſt-Fruits, or Profs of every Spiritual Living,. but 
were afterwards. by another Statute tranſlated. from the Pope to 
the Prince (4). For the due regulation whereof there wasa Court 
purpoſely erected by a Third Stature (b), whereby it was. made a 
Court of Record, and commonly called the Court of the Firft- 
Fruits and Tenths,and ſo-continued until it was diſſolved. by. Queen 
Mary(c); ſince which time it was never reſtorcd, albeit the Profits 
were reduced again.to the Crown by Queen El:zaberh(d), and the 
mattersthereof to betranſatted,were transfexredto theExchequer. 
The Firſt-Fruits after the laſt Avoidance were probably called A»- 
u&e7,becauſe they took their meaſures from.the rate or proportion 
of Qne years profit of all Spiritual Livings and'Promotions, and 
accordingly 


(1. B' the Statute of 25 #. 3. 20. Annates and Firſt-Fruits 


(4)St.26H:8; 


cap-3+ 


(b)St.32. H.8; 


C.45« 
St.34-H. 8. 17. 


7Ed.s. 2. 
1Eliz. 4+ 
(c)Sr. i Mar. 
Sefl.2.cap. 10. 
(4) d18.Sr, 
1 Eliz.4- 
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accordingly are to be compounded for : {o that theſe Annares,Pr;- 

mitie, and Firſt-Fruts areall one; and it was anciently the value 

of every Spiritual Living by the year, which the Pope, claiming 

Mich. $Jac. the diſpoſal of all Eccleſiaſtical Livings, reſerved. Theſe Im- 

Co.lib. 12. propriations beganabout the time thag Poljdore Virgil, lib. cap.2, 

makes mention of, y8. Ebneikion Viehnenie, quod Clemens Quintw 

indixit pro Annatibus, Theſe Firſt-Fruits were given to the Crown, 

26 H.8. cap.3. Sir Ed,Colg Cives an Ancient Record of this Subject, 

HiB. 34 Ed.1. An, 1307, Ata Parliament held at Carliſle, great 

complaint was made of Oppreſlions of Churches, &c. by Wilkam 

Teſta ( called Mala Teſta) and Legate of the Pope; in which Par- 

lament, the K. with the allent of his Barons, denied the payment 

of Firſt-Fruits ; and to this effect he wrote to the Pope : whereupon 

the Pope relinquiſhed his Demand, and the Firſt-Fruzts for Two 

years were by that Parliament given tothe King. Theſe Firſt- 

Fruits or Annates, Primitie, are the Firſt-Fruts after Ayoidance 

Co. Inſt. par.q. of every Spiritual Living for one whole year(except Vicarages not 

CaP.14+ —_— 19, and Parſonagesnot exceeding 10 Marks)but all are 

to pay Tenths, Which Tenths Eccleſiaſtical, Decime,are theTenth 

part of the value of all Eccleſiaſtical Livings yearly payableto the 

King, his Heirs andSucceſlors, by the ſaid Statute of 26H.8.cap.3, 

and 1 Eliz.to be valued according to the value of Eccleſiaſtical Li- 

vings, which were ſometimes valued by a Book of Taxation made 

in 20 Ed. 1. which remaineth in the Exchequer, and by. another 

Taxation in 26H 8. whichalſo remaineth in that Court. And ac- 

Co ibid, cording to this latter Taxation are the values of EcclefiaſticalLi- 

vings computed for the Firſt-Fruits and Tenths. The Lord Che 

ſays; That the Biſhop of Norwich had in 19 Ed. 3. by Preſcription 

time out of mind,&c.Fir/i-Fruits within his Dioceſs of all Church- 

es after every Avoidance. But theſe were alſo given to the Crown 

by the Statute of 26 #.8.cap.3. And as for the Tentbs the Cano- 

nifts do hold, That the Pope pretended to have them Juve-Dwvine, 

Nom. 18.25, asdueto the High Prieſt by pretence of theſe words, Precipe Levi 

Kc. vid. Ferom. ,,, atque denunCia, cum acceperitis & filiss Iſrael Decimas quas deds yo- 
apy whada bis, Primitias earum offerte Domino, 1d eſt, decimam Dect 

v.28, &c. 9 5 , partem Deer mes it 

| reputetur vobis in  Oblationem Primitiarum tam de areis, quam at tor- 

Ceularibus, > univerſis quorum accipietis Primitias offerre Domino, & 

date ea Aaron Sacerdors, But the Parliamenrin 25 #.9.and26 

H.8. were not of opinion that theſe Tenrhs did belong to the B;- 

ſhop of Rome, as appears by the ſeveral Preambles of the Statutes 

then enatted: And had they been due Fre Diyino tothe Pope, it 

is not probablethat Queen Mary by the Aft of 20-3 Ph. & Mic.4, 

would have exonerated anddiſcharged theClergy thereof, yor rTe- 

, tuſe@to have had them paid to the Pops; nor conkd theBiſhop of 

: : | } 07% 183 -Nor- 


a_—— 


of Aumome a Frank prunay | 


Norwich(as aforeſaid) have preſcribed to have Firſt-Fruirs within - 
kis Dioceſs, if they had been due tothe Pope dt jure dawn, ſpeci- 
ally for that Anthony deBerke,for whom the Preſcription was made, 
wasa Reteiner tothe Court of Rome, and made Biſhop of Norwich 
by thePope. #1d.Go Inftir.par 4.cap. 14; IE 
.(2.)It was an old Obſervation, andof noleſstruth than Anti- 
ity, that therenever was any Inventionthat ever brought [more 
Freafure to the Biſhop of Rome, than this of Annares, which is of 
far greater Antiquity than ſome Modern Writers ſuppoſe : ſo Po- 
hdere Virgil. Pol. Virg. de invent. rerum, lib. $.cap.2. Er Annates 
nore ſuo appellant Primos fruttus unins Anni Saceydotis varantis, aut 
dimidiam eorwi partem, Hiltorians do not agree, what Pope firſt 
impoſed Firft-Fruits : Walſ,- 4n. Do. 13 16. Tyover RamilphnsGſtren- 
(6, lik,7.6.42. Polyd Viry: «bi ſupra. Platina, Fox, &c, | This Tti- 
bute or Revenue long ſince, when the Biſhop of Rome had not ſach 
lerge pollefſions as now he haths yet at vaſt expence and Charge to 
uphold and maintain his Digniry,was gradually by little and little 
impoſed on fach vacant Benefices as himſelf conferred and beſtow- 
ed,which,as Hoſtienfis( contemporary with P. Alex. the Fourth) doth 
athrtn,was often complaitiedof as a very great Grievance : ſo that 
after this Labarell declared in the Council at Yiemmn, That Clement 
the Fifth, who was made Pope 1n the year 130g. forbad the recei- 
ving thereof;and that laying the ſame aſide, the T wentieth part of 
theSacerdotal Revenues ſhould inſtead thereof be annually paid to 
the Biſhop of Rome ; bat this not taking effec, the Pope {o re- 
tained the ſaid Annates to his Exchequer, as that to this day'it re- 
ons one of the conſiderableſt parts of his Revenue. Polyd, YVirg. 
$ ſupr. 

( nx The Canoniſt Gammarus, in favour of the Apoſtolick See, 
alerts \that Annates are very juſtly required by the Pope pro Con- 
ſervando decenti fats, and compares it toAayor rhe High Prieft”'s 
receiving the Tithe of - Tithes, the Tithe of ſuch Tithes as were 
given to the other Prieſts; adding withal, that Annares are of 
very great Antiquity 5 Gammar. mn Extr. Tulis 2, de Simon, Pape 
Elett, nu. 2.53. in Repet, Tur. Can. To. 6.par. 2. fo, 54.25 appears 
by the Conceſſions of Jo. Andreas, and of Hoſttenſis ,, Fo. Andr.c* 
Hoſtienſ. in ©. inter cetera, de Offic, Ordin. the which Tho. Aquinas 
- dothnotdeny,ſaymg; That it is but conſonant to Natural reaſon, 

t he que omniumentan baber, de Communt alatur;, and thence 
concludes, That the Pope may require Tithes and Annates from 
the Clergy, Aqwin. 2.2, quaſt. 87. artic, 4. As tothe Original of 
theſe Annates, Plarina-ind Blondie report them to have been firſt 
exatted by Pope Boniface the Ninth : Others aſſert it to: be inthe 
time of Pope 7obn the Two ard twentieth, which was above Seven- 


ty 
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ty years before that Boniface, But Johannes Eccins in his Enchiridion 
againſt the Lutherans,ſays, that bothr Blondus,Platina,and Gravami- 
nw, whom he there nick-names (Eecleſie Conſarcinatores) were all 
in an Error in aſcribing the Original ot A»nates to this Boniface or 
that John; for ſays he (quating Johannes Andreas for his Author) 
in the Council at YVieyna, Ann, 131 1.whereof P. Clement the Fifth 
was Preſident (which was long before Bonrface or John the 224) 
there was a Debate concerning Aznates ;, Jo, Andreas ubs ſupr. & 
Gam, ubi ſupr . But there ſuppoſing Cement the Fifth to haye been 
\ after John 224. was the ground or reaſon of their Error. 

(4.) Aumone or Frank Almoign is the fame which we call Libera 
Eleemoſyna, orFree Alms, whence the Tenure is known by the 
N ——— in Awnone, which is a Tenure by Divine Service(). 
It isa certain Tenure or Title of Lands at the Common Law, as 
when Lands or Tenements are freely given in the way of Alms, to 
ſome Church or Religious Houſe, upon this condition or conſide- 
ration, That Divine Service ſhall be offered and Prayers made pro 
bono anime Donants, or the like : So that this Aumore or Frank, 
Almoign is no other thana Tenure orTitle of Lands or Tenements 
beſtowed upon God, by £iving them to ſuch as devote themſelyes 
to the Service of God, for pure and perpetual Alms : whence the 
Feoffors orDonors cannot demand any Terreſtrial Service from the 
Feoffees, ſo long as the ſaid Lands and Tenements remain in their 
hands (b). With this agrees the Grand Cuſtomary of Normandy, cap, 
23. and whereof Bratton writes at large (c). But Britton makes 
another kind of this Land, which is given in Alms, but not in Free 
Alms, becauſe the Tenants in this are obliged to certain Services 
to the Feoffor(d). | 

(5.) In the Caſe of Dennis againſt Drake it was ſaid, Thatifa 
manbe Inſtituted to a Benefice, he ought to pay the Firſt-Frurs be- 
fore Induction by the Statute ; but by the Common Law it wasc- 
therwiſe, for he is not to have the Temporalties until Induction, 
and therefore he could not pay the Firſt-Fruits: But another perſon 
cannot be Preſentcd to this Benefice during the continuance of the 
firſt Inſtitution. And an Inſtitution to a ſecond Benefice is a pre- 
ſent Ayoidance of the firit (e). 

(6.) Derime, ideſt, Tenths of Spiritualties were perpetuahand 
paid to the Pope, till Pope Urban gave them R. 2. to aid hims 
gaiglt Charles, King of France, and others, who ſupported Clement 
the Seventh againſt him. And 5.3. by the Pope's Bulls all Tenths 
were paid to #.3. for years: Theſe were given to the King 26H. 
8. cap.3.id, Lambert de priſt, Angl.C+c, fo.128. cap. 10, St.ibid.inter 
Leges Inz.fo.78.cap.4. 


CHAP, 


CH AP. XXXIL. 
Of Altarage. 


1, The genuin ſignification of the word Altarage , what is com» 
prehended under that word : Two Caſes at the Common Law 
touching Altarage. 

2, A ſevere Canon made by Cardinal Otho: againſt the groſs abuſe 
of Altarage z an Artifice to defeat that Canon: And whether 
Altarages may be let ro Farm. 

2, Whether Tithe-Wool will paſs by the word Altaragium? 

4. The word Altaragium ſhall be expounded according to the uſe and 
cuſtome of the Place, 

5. Whether Tithe-wood may paſs to the Vicar by the word Altara- 
gium, 


(1.) Ltarage or Altaragium, a word though now ſomewhat 

A obſolete, yet in ſignification of Eccleſiaſtical oy 

zance,and in the intent thereof praCticableat this day 

Mr. Blount in his Nomo-Lexicon takes notice thereof, as a word 
which comprehends not only the Offerings made upon the Altar, 
but alſoall the Profit which accrues to the Prieſt by reaſon of the 
Altar, Obventio Altaris. And for further proof and illuſtration of 
this matter, there cites a Preſident out of the Orders and Decrees 
of the Exchequer in the Reign of Queen Elzzaberirto this effect, 
That upon hearing the matter between R. T. Vicar of Weſt- 
Haddon, and E. Ardrewes, it was ordered ,' That the ſaid Vicar 
ſhould have , by reaſon of the words ( Altaragium cum manſo Com- 
petenti) contained in the Compoſition of the Profits aſſigned for 
theVicars Maintenance,all ſuch things as he ought to have by theſe 
words according to the Definition thereof made by the Reverend 
Father in God,Jobn Lord Biſhop of London,upon Conference with 
the Civilians, viz. &c, all Doctors of Law, +4. e. by Altaragium 
Tithes of Lamb, Wool, Colt, Calf, Piggs, Goſlins, Chicken,But- 
ter,;Cheeſe, Hemp,Flax, Honey,Fruits,Herbs, and ſuch other ſmall 
Tithes, with Offerings that ſhall be due within the Pariſh of Weſt- 


Haddon (a). Thelike Caſe was for Norton in Northamptonſhire, (a) Mich.21 
heard of late years in the faid Court,and upon the Hearing ordered E'iz- in Scac, 


in like manner as aforeſaid. Thus all Oblations,whether in Money 
or Breadzto ſuch or ſuch an _ either out of Deyotion = Cu- 
11 om, 


Inter Turner 
and Edwards 
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(<) Gloſſ. in 


Marr. Par. 


Blount's No- 
mo-Lex.ver, 
Altaragium. 


ſtom,made either by the Pariſhioners or Strangers,are eſteemed to 
be offered nomine Altaragis (b). Under which Notion may be com- 
prehended Oblations, Obyentions, and Offerings,which in effect 
ſeem to be but as one and the ſame thing, and that which may be 
called meerly Spiritual, the Oblagions. being ſuch things Real or 
Perſonal as are offered or dedicated to God and his Church,which 
ſeem to beincluded in Obvention ; the other Profits conſiſting in 
tho Tithes Predial or Perſonal;as alſo in the Glebe. John de Aron 
in his Gloſs upon Cardinal Orho's Conſtitutions,deſcribing the Aro 
ventus ex Altari, ſays, that they are Offerings either in Bread or 
in Money, or conſiſting in other minute Oblations, vulgarly called 
Altaragium. Conſt. Otho. cap. Auditu. verb, Proventus , Ghoſs, ihid, 
Which word extends it ſelf alſo to all things pertaining to the Al- 
tar,and relating to the Ornaments thereof, which were by the Ca- 
nons and Conſtitutions of King Eagar, An. 967. to be Mundiſſima 
&+ apprime Concinnata : Canon. 42. Edgar, Reg, e Veterrimo MS, Codice 
Saxonico , Colleg, Corp. Chriſti Cantabrig. But this cannot refer 
Txoperly to the word Alraragium otherwiſe than in ſenſu largo, 
for by the genuin ſignification thereof is meant only the Obven- 
tions, Oblations, and Profits of- the Altar , not the Ornaments 
thereof. | x 

(2.) In Cardinal Orho's daies, about 170 years ſince , this Pro- 
venue of Alrarage was molt groſly abuſed by many of the Clergy, 
infomuch that he made a moſt ſevereCanon or Conſtitution againſt 
the Offenders in that kind, for in theſe daies (as he obſerves 1n the 
Canon) theſe Miſerable Prieſts (for ſo he. there calls them) to ad- 
yance the profits of their Vicarages out of their rayenous Cove- 
touſneſs, by the excellive gain of their Alrarages, would admit 
none to their Penitential Confeſſions, unleſs they firſt depoſited 
ſome money,in purſuance of a precedent Compact( as the Gloſs has 
it) by way of a Simornracal extortion, far exceeding the allowed 
and accuſtomed Altarages or Oblations of the Altar: And there- 
fore , firſt declaring them not only unworthy of all Eccleſiaſtical 
Benefices,but alſo of the Kingdom of God, did Decree, That the 
Biſhops in their reſpective Diocelles hould make a moſt exaCt En- 
quiry touching this horrid abuſe, and that all ſuch as were found 
guilty thereof,ſhould be removed from and deprived ofthe Bene- 
tices they poſleſſed, and for the future be render'd incapable ofall 
Eccleſiaſtical Preferments,and wholly ſuſpended from their Fun- 
Ction forever. Conſtir, Otho. Ne aliquid exigatur pro Sacraments 
fol.6, verb. Auditu, Notwithſtanding which there being then 1n 
aſc and praflice angther kind of SimoniacalArtifice to advance the 
exceſs of Altarages, by Letting them and other Eccleſiaſtical Re- 


yenuesand profits of the Church to Farm,another Canon or Con- 
| ſtitution 


TYTYE 
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ſtitution was then alſo Decreed, inhibiting and forbidding all ſuch 
Farms of — in any kind for the future: Where Fohn de 
Aton in his Gloſs upon that Canon ſays, it was conſtituted for the 
prevention of Simony; and there takes the occaſion to put the 
Queſtion, Whether it be lawful to allow a ParochialChaplain for 
his ſtipend the AnnualObyentions of Altarage in whole,or in part; 
the Negative ſeems (ſays he) to be inferr*d from the Text of that 
Canon; but in his own opinion he is of another judgment, becauſe 
it matters not, whether his Salary be paid in Mony or any other 
Eccleſiaſtical thing ; and concludes,that an Aſſignment of ſuch AE 
terages may ſafely be tolerated ; and that the Prieſt to whom Ala- 
rages are due,may appoint his Proctor to collect the ſame, and be- 
ing ſo Collected, lawfully be aſſigned him for his Stipend: And 
although the Canon forbids the Letting to Farm the Alrarages,and 
other profits of the Church,yet the Gloſs holds that the Tem 
Provenues of an Ecclefiaſtical Juriſdiction may be ſold or lett to 
Farm; but not the Spiritual Right of the Juriſdittion it ſelf, ibid, 
Gnſtit, Ne Dign. tradantur ad firmam , werb.Eccleſias, & Gloſs, 
#hid, 


(3.) Note, upon Evidence to a Jury, between Brett and Ward, 
upon the diſſolution of a Vicarage inthe County of Warwick, 
which was part of the Priory of Dantry , where the Pope by his 
Bull gave to the Vicar Minuras Decimas & Altaragium. And it was 
certified by the Doftors , That Altaragium will paſs to the Vicar 
Tithe-wool, &c. and the uſage was ſhewed in Evidence, and the 
Copy of the Popes Bull; and the Court would not credit that 
without ſeeing the Bull it ſelf : And ſo the Plaintiff was Non-ſuit, 


and the Jury was diſcharged (c). Bulla, h. e. proper Veſicula {iYpritt and 


flaens : But in thiscaſe a more reverend e 


eem was had ##rd's Caſc. 


a_ : 
ofthe Popes Bull. Bula is alſo taken for the Boſs of 4 Nail or Brj- Winch. Rep. 


dle : Hinc Bulla pro Sigillo & pro obſignato Diplomate,, in primis 
literis Pontificum plumbeo ſigillo notatis, Has literas Bullam wo- 
cant , quia plumbea bulld arttentur , quemadmodum apud Romanos 
bulls erat Ornamentum aureun, quod jungebat weſtes : Eft enim 
bulls tumor , & ornamentun illud, hoc Bulle nomen retinuit, quam- 
vis in fignram Cordis efſet fabricatum, ut refert Macro. in 1. Satur, 
qrare aliquoties veſtis ipſa Bullata Bulla nuncxypatur ; ita & liters 
Apoſt. Bulla plumbi munite, Bulle nuncupartur, Gammar, Extra. 
Cumtam Divino. 

(4.) W.Libels againſt G. in the Eccleſiaſtical Court for Tithes 
of Wool,Wood,and Apples, &c. and he ſhews that he was Vicar 
there; and that the 8 E. 1. there was a Compoſition , That the 
Parſon ſhould have the Tithes of Grain and Hay, & preterea the 
Vicar ſhould have Altaragimm : _ for that that thoſe Tithes did 
; 112 not 
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{d) Dr.Food 
and Greene 
wood s Cale. 


Hetl.Rep. 


Mich. 10 Jac. 
BR. Reynolds 
ver(.Green. 


Bulſtr,par.2. 


not belong to the Vicar, he prayed a Prohibition. And Hendes 
objected , That the Pariſhioner ought to ſet forth his Tithe, and 
not diſpute the Title of the Parſon or the Vicar ;z but the Vicar 
ovght to comeinto the Eccleſiaſtical. Court pro intereſſe ſuo :- But 
notwithſtanding that , and notwithſtanding the Vicar refuſes to: 
claim thoſe Tithes , and that alwaies within memory they have 
been paid to the Parſon, yet a Prohibition was granted: Andin 
the end (upon the Compoſition.) power 1s reſerved to the Ordi- 
naryyif any doubt br obſcurity be in.the Compoſition, to expound 
or determine it , and if he pleaſe , to increaſe the part of the 
Vicar; and there was no power of diminution : As by Hutter,, 
it is alſo uſual in ſuch Compoſitions ; and they ſay, That the 
word- Altaragium ſhall be expounded according to the uſe; as 
if Wood had alwaies been paid to the Vicar by virtue of thisword,. 
ſo it ſhall continue , otherwiſe not : And ſoit had been Ruledin 
the Exchequer ;. and upon that Preſident it was Ruled according- - 
ly inthis Court: and by them Wood is Minute decima ,. as in the 
caſe of St. Albans it was Ruled (4a). 

(5.) In a Trial at the Barr in an Action of Treſpaſs, the Que» 
ſtion ariſing between the Parſon and the Vicar,as touching Tithe- 
Wood, and to whom the ſame belonged : As to this by the Opi- 
nion of the whole Court clearly , the Parſon de mero jure ought 
to haye the Tithe-Wood, if the Vicar be not Endowed of the 
{amegor claims to have it by Preſcription; but without ſuch a Do- 
tation or Preſcription the ſame belongs tothe Parſon. Another 


Queſtion was propounded for the Vicar,who entitles himſelf unto 


the Tithe-Wood by theſe words [ Altaraginm] and Minute Deci- 
me, whether theſe words will carry the Tithe-Wood unto himor 
not : As to this,the expoſition and true definition of this word 
[ Alteragium] is conſiderable, and to whom this is due. [Ata- 
ragium] as was obſerved, 1isthat which isdueto be ſerved at the 
Altar. Williams Juſtice , Altaraginm is that only and =_ 
which is offered at the Altar , and Afnnute Decime are the fmall 
Tithes; alſothe word [| Altaraginm] will not carry Tithe-Wood: 
And this js the Queſtion here , Whether the Vicar by this word 
[ Altaragium] bath Title to the Tithe-Wood ? Grok Juſtice 
This word Alreragium doth not carry the Tithe-Wood, which are 
great Tithes, but Minaras Decimas, which are petit ſmall Tithes; 
Minute Decime & Altaragia, the Vicar, as was urged, 1s to have 
them by his Compoſition, and that by theſe words he is to to have 
Tithe-Wood, Fleming Chief Juſtice > There isan uſage here 
laidin the Vicar to have the Tithe-Wood, by reaſon of theſe 
words, Alteragia & Minute Decime, the which the Vicarcanno 
wales have, but by Preſcription or by ſuch a Uſage 3 A 

. ame 
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fame may paſs by theſe words Altaragia & Minute Decime,and 
the Uſage had accordingly : Alſo Sheaves of Corn have paſſed by 
Uſage to the Vicar, by the words Altaragia & Minute Decime, 
and ſoit was Adjudged in the Court. of Exchequer. The Judges 
all agreed in this, That by theſe words Alteragia & Minute Deci+ 
me, by Uſage, Tithe-Wood way welFpaſs; and ſo hath the Opi- 
nion of all the Civiligns been. Fleming Chief Juſtice,and the reſt 
of the Judges agreed in this, That by Uſage, the word Alteragia 
ſhall be accounted «mer Manutas Decimas, Witkams Juſtice, By 
the word Altaragia Tithe-Wood doth not paſs ; but if the 
Vicar have uſed to have the ſame , time out of mind , This 
is goods and ſhall paſs under the words of Minare Decime, Fle- 
ming Chief Juſtice, Thoughthe Law be againft it , that Tithe- 
Wood doth not pals by theſe words , yet by Uſage ithathi/been 
allowed goodzto carry Tithe- Wood by thefe words,being of ſmall 
value; and by ſuch uſage Tithe-Wood may paſs, though the Law 
be againſt it, 


CHAP. XXXIl 


Of Tubes. 


1, What Tithes are;, the Original thereof in England, with the 
Diviſion and Subdiviſion thereof. 

2, Whether the Quotity be Moral, or only of the Ceremonial or 
Tudicial Law ? The Inſtitution of Tithes ; the lawfulneſs 
thereof under the Goſpel ;, it is Sacriledge, Theft, and Robbery to 
withhold them, 

; _— Arguments againſt the payment of Tithes , Ay. 

ed. 

. A fourfold Diviſion of Tithes under the Levitical Law. 

The Schoolmens conceit touching the Diviſion of Tithes,in alluſun 

to the Diviſion of the Law of Moſes. 

« Tithes anciently —_ are now Temporal Inheritances, 

ſeveral Laws touching Tithes in general, 

7. What the Common Law of England underſtands by Tithes: The 

firft obſtruttions thereof by Charles Martel. 

8. The ſuppoſed reaſon, why Tithes before the Lateran Gouncil might 
be paid to any Church or any Prieſt, The original Diviſion of 
England into Parifhes. 

9. The Exatt proviſion anciently,as well before as ſince the Conqueſt, 
made by the Sovereign Kings and Princes of this Realm for & due 
payment of T ithes. 

10. The Suppoſition of the Parochial Right of Tithes to be ſettled by 
a Canon Fe Council of Lateran, - Contradifted. 

11. Whether a Parſon may make a Leaſe parol of his Tithes, 

12. Tithes diſcharged by Unity of poſſeſſion. 

13. ACovenant between Poſe and Pariſhioner touching Non-pay- 
ment of Tithe, 

14. Whether Proof by one Witneſs in caſe of Tithes,ought to ſuffice in 

. the  Ecdleſiaftical Court. 

15. Tithe-Wool, and Rotten ſheep;, Tithe Calves, 

16. Tithe- Headlands;, Tithe-Wool:, Lamb and Wool included in 
Small-Tithes, 

17. - od ws of ſheep depaſtured in one Pariſb and Shear din 4 


wot her, 
18. Suit for the Tithe-Graſs of a Riding Nazg. 
19. Modus decimandi roxching Tithe-Woll, and Lamb, _ 
; 20, 
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20... Park-Tithes ;, Buck and Doe not titheable ;, whas Partridges 
_ and Pheſants are not titheable. 
21. Saffron, -whether it be Small Tithes ;, Veniſon not titheable, 
22, Prohibition for not allowing Proof by one Witneſs, _- 
23. An Aftion of the Caſe lies againſt a Parſon, that takes not away 
in due time bis T ithe-Corn ſet ont. | 
24. The Pariſhioney not obliged to divide the Tithes into Moities, 
where twoperſons have —_—_ of Tithes by halves. 
25. A Cuſtome of not tithing the odd Sheafs,good. 
26, Whether Tithes ſnall be paid of the Glebe Leaſed to-a Far- 
mer, | 
27, Whether Tithes may be Leaſed or Releaſed without deed. 
28, A Parſon may Sue in the Eccleſiaſtical Court pro modo De- 
cimand1. 
29, Whether that Court may proceed therein in caſe the Modus be 
denzed.- 
30, In what caſe the Right of Tithes is triable inthe Exchequer. 
31, A Caſein Lay touching Preſcription, and of Tithes f a Park, 
Diſparked. 
32, What things are reputed Majores,what Minores Decim#,. and 
hew they may vary according to the Circumftances, . 
33. Whether Tithes are payable of Cartel for the Dairy. or the 
Plough. 
34. Winkey 4 Dean and Chapter be capable de non decimando 
their Lands. 
35. Touching T «the-Flerbage of younr Cattel, of Hedge-ſtuff, of Or- 
chards, and the Cuſtom of Hearth-peny. 
36. Tithe-Fiſh, Cuſtomary Tuthe \, whether Probibition or nat. 

37. _-=_ tithable, if ſold; whether Pigeons, if ſpent in the 
houſe. 

38, Several Caſes touching Diſcharges of Tithes, 

39. Hayof Headlands, whether titheable ? 

40. Preſcription for diſcharge of Tithes upon payment of 10 s, per 
ann. 

41, A Forreſt in the Kings Hands is priviledged of Tithes , not ſo 
in the hands of a Subjett : The Right of Tithes berween Par- 
fon and Vicar, triable in the Eccleſraſtical, 

42, Whether Tithe ſhall be paid for Hedge-boot and Fire-boot ? 

43. Touching Tithe of young Cartel, of Hedging and Fencing, of 
the Herbage of Heifers, and Horſes , of Dry-Cattel , and of 
Gardens ;, bow far tithable, or not. 

44. Apples ſtollen out of the Orchard , not titheable , no Tithe of 
Paſture of Milch-kine grown dry,unleſs kept for Sale, 

45. Compoſition for Tithes for fe ; not goed without Deed, 

46, Eftovers 


46. Eftovers burnt in the houſe , not Tithable, The Hearth-yery 
good by Preſcription, 

47. A Compoſition for Tithes de anno in annitn. 

48. The Modus decimandi is Suable in the Ecclefiatical Court, 
well as the Tithe ſelf, 

49. Prohibition in caſe of Libel to'prove in'perpet:rei memo, 

50 Cuſtome of Tithe-Graſs Cocks as to both Mathes, 

51. In a Prohibition upon matter at Common Lay, and not within 
the Stat. of 2 E. 6. 13. the Suggeſtion need not be proved ix 
Six months, © 

52, Tihe-Hay of Headlands; Cyſtome and Preſcription, 

53. Tithe-Hay of Heathlands ;, atſo Tithe of Pidgeons. 

54. Minute Tithes to the Vicar, 

55. Tithesto Parſon and Vicar may amount but to one Aftion. 

56. The Curate may not Preſcribe in Tithes agamſt the Parſon, 

57. Curates may ſue for Penſions in the Eccleſiaſtical Cone. 

58. By the Civil Law, the Parſon to have Notice when Tithe: ſe 

ut 


out. 
59. Aftion on the Caſe againſt a Compounder for Tithes Suing in the 
Eccleſiaſtical Court. - 
- Modus decimandi by one may held 4s to others for « Probi> 
1107, 
61, Compoſition for one year good without Deed, not if for years, 
'62, Tithe-Haſel, Holly, Willow,Whitethorn;, Whether the P ariſe 
ner ſhall preſerve the Paſons Tithe for him? 
'63, Teſtis Singularis nor ſufficient to prove payment of Tithes in the 
Eccleſiaſtical Court. 
'64. Compoſition for Tithes, and a Prohibition thereon. 
65. Tithes taken away by a Stranger after they are fet out, tht Par- 
ſons remedy lies at the Common Law. 
66. In what Caſe no Coſts upon failure of Proof of the Suggeſtion 
wit hin the Six months. 
67. Modus Decimandi may be Sued for in the Eccleſiaſtical Gurt, 
where if denied, they are to ſurceaſe. 
68, Cuſtome in Cornwall touching Tithes of Sea-fiſh. 
69. In what Caſe an Agreement for Tithes for years may be good 
without Deed. 
70, Inwhat Court Tithes of Rents in London may be Sued, 
71, AColleftor of Tithes cannot Licenſe a Pariſhioner to carry away 
bis Gora, | 
72. Whether Debt lies for Treble dammages upon Fraudulent ſetting 
forth of Tithes, : 
73. Tithes where they belong to the Parſon or the Vicar, Cogniza- 
ble iz: the Eccleſiaſtical Court where the Right of Tithes is ſu. 
74: 
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wy The Eccleſiaſtical Court not Tudges of the Bounds of 4 Pa- 


riſh. 
75. Modus Decimandi #n reference to a Park, 
76. A Fraudulent ſetting out of Tithes , i no ſetting them out 
at 


all. 

77. The Vicar ſhall have Tithe of Rape-Seed , being within a Pre- 
ſcription, though a new thing in England. 

18. What the word Garba ſ#nifies, 

79. Whether Wood in its own nature be great Tuhes ; and in what 
caſe it ſhall paſs by the words de minutis Decimis. 

$o, If two Titles of Tithes unite in one perſon, there need but one 
Adtion for them, 

$1. A Parſon may not ſet a Leaſe for years of Tithes per parol 


only, 
82. If a Parſon be difturbed in carrying away bi2 Tithes ſet out 
his Remedy lies properly in the E celeiaical Court, m—_ 


(1,) IT HE { Diſmes, Decime] probably an abbreviation 
from the 54x0n, T eopung, or Tithing, properly De- 

| cxria in that Language. Lamb. Expl. of Sax. words, 
verb. Decuria, That the Apoſtles and Elders at Jeruſalem were 
competently ſupplied by the Contributions of the Zewsſh Proſelytes 
is very conjeCturable in that they ſold their poſleſſions,and brought 
the price thereof and laid it downat the Apoſtles feet ; and ſuch as 
then planted the Goſpel, and laboured in the Word and Doctrine, 
had their maintenance by theContributions of their Converts,/7d. 
Cncil,Grang, Can.7.& 8, AndSt. Cyprian writing to his Church of 
Carthage, Epiſt.33. & 34. toreceive Aurelixs and Cellerinus, Confe(- 
ſors, faith #n Epiſt.34. anos honorem deſignaſſe nos illus jam ſcia- 
th, ut 7 wake 5 iiſdem cum Presbyterts honorentur,C+ Diviſiones Men- 


ſurnas equatis quantitatibus partiantur y Know you, that we have 
already deſigned to them the Dignity of Presbyrerſhip, that they 
might be honoured with ſuch allowances as Presbyters have, and 
receive equal ſhares in the Monthly Dividends. So that Sportule 
were the allowances, which in this Infancy of the Goſpel the Preſ- Cawdrey's 


byters had out of the Contributions of the Converts; and the Fra- mn of 
.” 


tres Sportulantes mentioned by him in his Epi#.66. were the Clergy 
which received ſuch allowance. Theſe Converts(after the Conver- 
ſion of Conſtantine the Emperour ) many of them being Gover- 
nours and Nobles, ſetled great and large Demeſn-Lands upon 
thoſe who Converted them 3 and that (according to Mr. Selder'”s 
conjecture) the firſt Oratories or places of Publick Worſhip, were 
built in the Lands beſtowed on them; which firſt Oratories were 
called Cathedrals, Sees, or Seats , _ their conſtant ay 
K | cre- 


by 
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thereon. That the Chriſtian Churcheven in times of Petkecution 
laid claimto Tithes as due Fwure Divine, is partly confeſſed by Mr. 
Selden himſelf, citing ſome paſſages in the Ancient Fathers to thar 
purpoſe.But when the Empire became Chrsftian,then the Chriſtian 
Clergy did more earneſtly preſs tke Donation of Tithez; and in 
proceſs of tire they prevaited,not only by Preaching and Canotis, 
but by the Edicts of Emperours and Kings, to have Tithes given 
to the Church. And it appears,that the Roman Empire;whereever 
it did reduce any _—_ Countrey #n formam Provincie, ap- 
pointed the Farmers of the Cuſtoms, to collett among othet Im- 
poſitions, the Tenths of the Tenants of the Empires ; that is, of 
all who occupied any Land in the Conquered Province, either as 
immediate Tenants to the Empire, or as Sub-tenants under them, 
The Publicans therefore who collected theſe Tributes were called 
Decumani, as Mr. Selden, pag.39. of his Hiſtory of Tithes doth ob- 
{crve out of Appian, But whether theſe Tenths were received by 
the Senate or Emperours,upon a Civil or Religious account, 1s not 
liquidand clear : For the Emperours always til] — came 
in ( nay Conſtantine and other Emperours even after Chriſtianity 
was received, till Gratian's time, as the Noble and Learned Du 
Pleſſy in his Myſterie of Iniquity obſerves ont of Zoſumen ) continned 
the chief Portrfice or High-Prieſthood in their own perfons. And 
a8 touching us here in England, Dr. Heylin, P, H. Treleyny, wn his 
Treatiſe touching Tithes, p. 3. faith, Tithes are not given to the 
Miniſters by the People ; for Sr. E4.Coke on Lirt. Tennres, lib.1 £9. 
Sett.73. fol. 58. aſſerteth, That it appears by the Laws and Ordi- 
nances of Ancient Kings, and eſpecially of King Mfred, That the 
firſt Kings of this Realm had all the Lands of England in Demeſn, 
and Les Grandes Mannors & Royalties they reſerved to themſelves, 
and with the Remnant they for the defence of the Realm enfeoffed 
the Barons of the Realm with ſuch Juriſdition as the Court Ba- 
ton now hath. And at thistime, when all the Lands of England 
were the King's Demeſns, that Erhelwolph the Second Monarch of 
the Saxon race(his Father Egbert being the firſt,which brought the 
former Heptarchy under one ſole Prince) conferred the Tithes of 
all the Kingdom vpon the Church by his Royal Charter. Of which 
Ingulph Abbot of Growland, Ar. 855. faith, That King Erhelwolph 
with the conſent ( grarniro conſenſu ) of his Prelates and Princes, 
did firſt enrich the Church of England with the Tithes of all tis 
Lands and Goods.. Many other Laws of the S«xor Kings for the 
payment of Tithesare recited by Mr. Selden, as entirely the Gift 
of Kings: And fo faith King Elred , Nemo auferat 4 Deo, quod'ad 
Dem pertinet, & Precefſores noftyi conceſſerunt. The whole Biſho- 
prick Anciently was in a large ſenſe a Par&o5a,and the —_ 
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(by Contributions firſt, and by Tithes allo afterwards) was the 
Common ſtock of all the Clergy of the Dioce(z and Mr. Selder 
aſſerts it to be the general Opinion of all the Common Lawyers, 
Thot before the Lareran Council,under Innocext 3,cyery man might 
have given his Tithes to what Church he would ( probably within 
the Dioceſs ) becauſe they were not the Propriety as yet of any 
one Presbyter, but the Common Patrimony of all the Diacefan 

y. Sothat Tithes area Tenth of all increaſe tithable, 


due to God (), and conſequently to his Miniſters that wait on the (4) Levit.e7. 
Altar. Theſe are dividedinto three forts, 1. Predial Tithes, a- 3% 


rig only either of the Fruits of the Ground, as Corn, Hay, Hemp, 
andthe like ; or of theFruits of the Trees and Orchards,as Apples, 
Pears, a9d the like. 2. Perſondl Tithes, ariſing of the profits that 
come by the labour and induſtry of Man, either by Handicrafts, as 
Carpenters, Maſons, and thelikez or by Buying, Selling, or Mer- 
chandizing. 3. 446xt Tithes, ariſing partly of the Ground, and 

yof the Induſtry of Man, as of Calves, Lambs, Piggs, Milk , 


(beofe, and the like (+). No Tithes ſhall be paid for ſuch things (6) Paſch. x 
a3dongt inceealſe and renew year by year, by the Act of God (c). / ——_ 119, 


Of Pradzal Tithes ſome are called Majores, vulgarly termed the 
Great Tithes : others Minores vel Minute, vulgarly the Small Tithes. 


The Great, ſuch-as Wheat, Rye, Hay,&c. The Small, ſuch as Ant, Roll. 636. D. 


Gunminy Annis, &c. (4), . Ayd commonly with us here in Eng- 


lard we compute Flax in the number of Small Tithes ( which is a 42. 


Pradeal Tithe ) as alſo Woo, AdGlk , Cheeſe, 1, Chicken of all 
kinds, Larnb, Honey, Bees-wax, and the like, Vie, Lindw. cap. de De- 
cis, In Ancient timesthe Laity were ſofar from ſubtraCting their 
Tithes, as is the common practice of theſe days, that oft-times 
they would give more than was due or demanded;and were ſo Con- 
ſcientious in the payment thezcof, asat their death they uſually be- 
goorba a Soule-Sceaz to their Parochial Prieſt in eu of any Tithes 

reotten; and at their Funerals cauſed their beſt Ox or Horſe to 
be led with the Corps, andas a Mortuary or Oblation given to the 
Prieſt in recompeace of any Tithes, which poſlbly in their life- 
time might have been. omitted to be paid. But in theſe latter A- 
ges (not regarding what S. Hierom ſays) That Fraudare Eccleſiam 


ef Sacrilegium (e), all Artifices imaginable are put in praftice to 7+) St.niwoe, 


{ubdnCt the Tithes;and therefore to caforce-the due paiment there- Nepstion. 


of were the Statutes of 7.8. and E4.6. made and enacted (f ). 
2. Gvarravwias, with other Canoniits and Schoolmen, holds, . 


Thatby the Moral Law the rate,or prapartin of Tithes is not ne- 32 H. 8. 9. 
ceſlarily-to be the Tenth part of theFruits; which the more re- & 2 E46.13, 


ceived Opinion holdsto be bath Erconeews and Mitchievous, and 
thatby the Law of God aud Neture ».00; Cuſtom deviating —_ 
2 the 
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the exact rate and proportion of the Tenth of the Fruits, ought to 
prevail any longer than by the free and mutual conſent of Parſon 
and Pariſhioner : For which reaſon itis ſuppoſed, That the paying 
of a Half-peny for a Lamb, or a Peny for a Calf, by ſuch as have un- 
der Seyen in one year, is now become an unreaſonable Cultom,. in 
regard the value of ſuch Lambs and Calves is now raiſedfour times 
higher,than in Ancient times, Fhis ſeems far remote from Tithes, 
{s) Levit.259. the very Quortity-whereof ſeems to be Moral (g), rather than Cere- 


30. monial.or Fadiciat;, and not only allowed or approved , but even 
16 rg commanded by our Saviour himſelf (hb): Yea, by the very Law of 
11.42  MNatwe( whichis the ground of the Moral Laws and long before 


the Levitical) Tithes appear to be due, inthat Abrahampaid it to: 

Melchiſedech -- And God himſelf (who is the beſt Interpreter of his 

(7) Mal. 3.8, © Law ) calls the detention of Tithes Sacrileage (3). And that 

v, ko. vid. Command of Chriſt, affirming that Tithes ought to be paid of all, 

Pro.3-9,10- even tothe very Herbs, ſpoken by him at the period'of the Leviti- 
cal Law, ought not to be reſtrained only tothe Prieſthood of A+- 
ron: for it doth now remain in force as to Prieſts under the Goſpel; 
asthat other part of the Moral Law, Thou ſhalt not fteal, the with- 
holding of Tithes being expreſly interpreted Theft and Robbery: by: 

(+ Mal. bid. the Prophet (k.)). And leſt it ſhould be thought a meer Human 
Intereſt, or in the power of Man to alienate, God himſelf hath 
vouchſafed to take Tithes upon his own account in his Miniſters 
behalf. Theſe Tithes could not be meerly Ceremonial ( as ſome 
would have it) for they prefigure nothing, nor are they repealed. 
by any one Text in the Goſpelzbut reinforced as aforeſaid : ſo that 
whatever was commanded in the Old Teſtament , and grounded 
on the Law of Nature, and being not Repealed in the New, mult 
yet ſtandin force, as a duty of the Moral Law. And if it be Obje- 
Cted,. That Tithes were not paid in the Primitive times of the 
Chriſtian Church; the Reaſon1s, not becauſe they were not: then 
due, but becauſe there was not then any ſuch ſettkd Order. for 
things of this orthe like nature in the Church. 

(3.) Wherefore all the Common Objections made againſt the 
payment of Tithes in the Chriſtian Church may be reduced toone 
of theſe Four : (1.) That our Saviour gave no Command to his. 
Apoſtles to take Tithes,. but rather on the contrary ſaid, Freely ye 

a1 Manth.22, have received, freely give Anſw. Yet our Saviour faith, Theſe 
23. & Luke ings (ſpeakng of Tithes,) ought: ye to have doxe-(1). And fays, 
1M. 42- The workman # worthy of his meat (m). And St. Paul ſays, The 
(m) Mar. 10» Labourer is worthy of his Reward (n), Where hath Chriſt # toti- 
bh \ Tim. 42 verbs forbidden Sacriledge ?* Wilt thou therefore commit it, 
5 becauſe he hathnot in rerminis :terminantibus forbidden it ? Thou 
(0) Row.2:2a that -abliorreſt Idols, doſt thou commit Sacriledge (0)? (2) Tithes 
were: 
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were not paid till about three hundred years after Chriſt, as Terrul- 
han, Origen, and S. Cyprian do teltifie. Aw. Theſe Fathers do 
withal acknowledge, that during that time the Churches Mainte- 
rance was the Peoples. free Contribution z which probably might 
have continued to this day,had not that Contribution in proceſs of 
time turned intoaSacritegious Century by Covetouſneſs, inſtead of 
2 Commanded, Decuma as a duty Morally enjoyn'd. (34) That 
Tithes came firſt into this Dogon by the youu of the Pope, as 
by Pope Adrian in the time of Offa King of Mercia, during Eng- 
lands Heptarchy, in An, 786, Anſy. Poſlibly it might be ſo 3 
what follows thence ? does athing lawful in it ſelf become unlaw- 
ful,becauſe a Pope enjoyns it ? what if he had commanded: Alms 
tobe given inſtead of Tithes ? muſt we therefore be neither honeſt 
in payment of the one, nor charitable in giving the other, becauſe 
there was a Command of the Pope in the caſe?(4.)That Xthelſtane,. 
Edmond, Edgar, Canutws, and Athelwolfe, Kings. of England, Or- 
dained the payment of Tithes meerly to pacifie their Conſciences,, 
and thereby to make Atonement for their Blood-guilty Souls. ——- 
Anſw. Admit it were Hiſtorically true, yet the final-Cauſe of any 
. Attion,or the End for which the thing is done, alters not that qua- 
lity that is inherent naturally in the thing: A thing lawfulin it ſelf 
commanded for a wrong End, perverts the Aftion,not the thing : 
ifa man gives Alms that the Poor may be drunk, though that be 
noAlms; yet it doth not render Alms as unlawful, nor alter that 
quality of Charity which is inſeperable from Alms.. 
*..(4.) Fithes Anciently were Fourfold, as (1) That which the 
People paid:the Levzres (p). (2) That whichthe Levires thence (p) nievon. ſup, 
paid to the Prieſts (q). (3) That which the. ews reſerved for Ezck. 14-45- 
Expence in their Solemn Feaſts, whenthey went ro the Tabernacle * Num 18-26: 
or Temple (r). (4) A Third years Tenth, which was then laid @ 2% 14 
up for the Leviteand the Poor (5), The-firſt oftheſe is held a Nar (r) Dev: 14+ 
tural, Moral, and Divine Tribute ; the fecond and -third Ceremo- 23+ 
nial; the fourth Judicial. The Jays hadalſo their Theruma, which (5 Dents 144 
was not properly Tithe; buta ſecond kind of- Firſt-Fruits:- There ** 
weretwo kinds hereof, the one called the Great Theruma,the exaCt 
quantity whereof was not defined by Aoſes ; but the Ancient Law- 
yersdetermin'd,that it might not be leſs than the fortieth, fiftieth, 
or at leaſt the ſixtieth part of the kinds already dreſs'd and pre- 
pared, as Whear fann'd, Oyl and Wine, Corn in the Ear taken from 
the heapand given to the Prieſts.(Cr). The other. was the Leſſer (:) Himom. 
Theruma,. which was, that when the former was taken away for */*"- 
the Prieſts, the reſt of the Heap was Tithed for the Levire;the trench 
Fart whereof the Levites gave to the Prieſts, which was called the. 
the. of the Tithe, or. the. Theruma-of the Tithe. 
(5+) Becauſe 
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(u) Gen.2. Zo 
& 14+ 20, 
& 28. 22, 
Heb, 7. 4+ 


(w) Dr, R d- 
ley's View. 
Cap. 14. Set .7. Hut that the Querity ought to remain as a 


(5.) Becauſe the Law of A*ſer hath been divided into. Three 
parts, v#z., Moral, Judicial, and Ceremonial, ſome of the Scheol- 
.men have thence conceived, That Twhes admit the like diviſion, 


whereof the Moral part wasonly a neceſſary Maintenance for the 


Miniſter, and therefore natural and perpetual, The 7udiczal part 
-was the number of Ten, as fit only tor the Jews, and therefore 
poſitive and remotive: The Cremomal part was the Myſtery con- 
rained in this Number Ten, which being (as they taught) but a 


ſhadowonly, was vaniſh'd and aboliſh'd with the Law it ſelf; and 


thence inferr'd, that the Qworiry or preciſe number of Ten being 
taken away by reaſon of the Ceremony, a competency now only re- 


mains for the Miniſter out of the Tithes : This concecit hath occar 


ſioned no ſmall prejudice to the Church, although it hath no mare 
probability of truth in it, than that whereoa it is grounded, vx, 
That the Number of Ter isa type of Chriff, and that the inferiour 
Digits do fignifie the People. Levi himſelf paid Tithes to the firſt 
Prieſt weever read of , that is, he paid them in Abrabam, which 
being urged by the Apoſtle againſt rhe Levrrzed "Ceremonies, ar- 
gues, that they are more than meerly Zevxical and Ceremonial; 
indeed if we conſider their aſſignment to Levi's Tribe,they are ſuch, 
but not otherwiſe. The Sabbath and Tithes were both before the 
Law in their very Numbers reſpectively (+),and were but repeated 
by Moeſes under the Law, becauſe they had beenapproved of God 
before the Lawin the ſelf-ſame Numbers. The Sabbath is ſaidto 
have a Moral and a Ceremonial part : The Aforal is perpetualand 
unalterable, which is, that God ſhould have a Seventh day ; theC- 
remonial being, Typical of our Reſt in Heaven is only poſitive, and 
not ſo unalterable, but that it might be (as itis) changed from the 
Seventh day of the Creation, to the Seventh after our Saviour's 
Reſurrection : So Tithes, they alfo have a Natural and a Poſitwe 
part; the Natural is permanent and unalterable, which is, that 
God hath reſerved to himſelf a Tenth of the increaſe,&c. for the 
Maintenanceof his Miniſters; in which ſenſe immediately after 
thediſſolution of the Fews policy, the Chriſtians of the Primitive 
Church, as ſoon as they could get any outward form of a Church, 
and peace from Perſecution, received it in the very Qyoriry : the 
Poſitive is, That the Lord annexed thoſe Tithes by Afoſes to the 
Prieſts and Levires for their maintenance, during the diſpentation 
of the Myſteries under the Law, and therefore changed by the 
Chriſtians in the Primitive Church to the Chriſtian Eccleſiaſticks 
(w); ſothat how this Quotity can be changed into a Competency, 


ſeems neither demonſtrablenor warrantable by the Word of God, 


Right doe to 


God and his Church. And if any ſhall argue, that Tithes are _ 
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 tobepaid or required in a Proteſtant Church, becauſe they have 
been ever ſo upheld in the Church of Rome z ſuch may as-vell ar- 
gue they ought not to be paid in a Chriſtian Church, becauſe they | 
are paid to Aahumeran Princes, for ſo they are, and that becauſe 
they were Prieſts; for every Husbandman is bound to pay for Tri-- 
bute the Tenth part of all his Cora to the Patriarch for the uſe of 
the Prince, the relief of Impotent people, and Widows, and for 
maintenance of War againſt the Enemy. Purch. Pilgy. l;b.6. cap.1. 
j. 3.p.$03. 18.10. 

(9.) Tithes,which ancicntly were meerly Eccleſiaſtical,are now 
made Temporal Inheritances; therefore are they Aſers in the 
hands of the Heir, the Wife endowed of them, and the Tenant by 
the Courteſie (hall hold them (x). They are not grantable for life, (x) Co.11.14. 
or years, or for a longer term than one year,but by Deed (y). They 92 Lit. 159. 
cannot be extinguiſhed by a Feoffment of the Land, nor:paſs by a gh — 
Deviſe of Lands, with all profits and commodities thereto belong- ©. ..*,. 8: © 
ing; and yet may be exchanged for Temporal Inheritances (z). Dod. of 44. 
Anciently and at the.Common Law there were none qualified to %9w/0ns. 
receive them, but either an Eccleſiaſtical perſon, or a mixt perſon ( J } Latch, 
the King, They are not extinct by their coming into any hands, = "4 12. 
but of the Parſon himſelf (a). And that which is given in lieu of (2) Dyer 43. 
them is rurned into a Spiritual Fee (6b). It is not paid more than (b) Hob. 42. 
once for one and the ſame thing in one and the ſame year, and that 
only for theneat and clear profit of the thing Tithable (c). It (©) Pophi197- 
muſt be paid in kind, it there be Cora now where Woad grew 
before, or Wood planted now where Woodlands formerly were. 

And the Law allows the Parſon a convenient time to remove the 
Tithe; which circumſtance of Time and the convenience thereof 
is triable by a Jury, and if the Parſonexceed the Time, the Pa- - 
tiſkioner may have his Action againlt him as a Treſpaller ab snitio 
(4). And ſome conceive, that the Pariſhioner is not bound to give (4) Bulftr.3. 
the Parſon notice when he doth ſet forch his Tithe (e). By the 335. 
Civil Law the Pariſhioner ought to give the Parſon Notice when ©24>+ 329+ 
the Tithes are ſet forth; but it hath been Adjudged,that the Com- &/ NOV 59: 
mon Law dota not ſo oblige a man (f ). But a ſeverance of Nine 7f) woy's Reps 
parts from the Tenth there mult be, for fuch Severance is ſo in Spencer's 
neceſſary, and in a kind ſo eſſential to Tithes, that they are not Catc- 
due, nor 1s it Tithe within the Statute of 2 E4.6. until ſuch Seve- 
rance be made. Yet the Parſon may Grant his Tithes growing up- 
on the Land, before Severance; which ought to be made by the 
Owner of the Land: for though the property of Tithes ſet out by 
the Owner of the Land belongs to the Parſon, yer it is otherwiſe- 
if they be ſet out by a Stranger (g.). Andin caſe the Land be got 
Wany Pariſh, then the King ſhall have the Tithe thereof by his 
| Prero- 


 |-. Fm 


)Kill. rg, Prerogativeand by the Cuſtome of England (b). But where Lands 
= inCam, In themſelves T ithable, are not manured or ploughed, ſpecially in 
Scacc. Colt prejudice to the Parſon, in ſuch caſe he may notwithſtanding Sue 
= - — the Occupier thereof in the Spiritual Court for the Tithes of that 
( ;) Vid bu 2þ Land(z).But if the Pariſhioner duly ſets forth Gr ſevers the Tithein 
Abridg. 189. Convenient time,and after Dammage happen to him by the Parſons 
caſe. 8, not taking the ſame away in like convenient time, in that caſe the 
(& ) Dr.Bridg- Pariſhioner may have his Action on the Caſe againſt the Parſon(k), 
—_ =_ + (7.) The Common Lawofthis Realm takes notice of Tythes by 
& Patch ..3"* the word [Diſmes] ( Decime ) of the French ( Decimes ) ſigni ing 
Jac.B R. Rot. Tithe, or the Tenth part of the Annual Fruits , cither of the 
286. & Latch. Earth, or of Beaſts, or Mans labour and induſtry, due unto God, 
G. and conſequently to him that is of the Lord's Lot, and hath his 

ſhare by his ſpecial appointment : It ſignifieth alſo the Tenths of 
all Spiritual Livings, yearly given to the Prince, called a 
(1)2 & 3 Ea. DiJme (1), whichanciently were paid to the Pope, until Pope Ur- 
5 ban gavethem to K.Richard the Second, to aid him againſt Charles 
the French King, and ſuch others as upheld Clement the Seventh a- 
(m) Pol. Virg. gainſt him as aforeſaid (z»). It ſignifieth likewiſe a Tribute levied of 
Hiſt. 4ngl. the Temporalty (-(. But here it is to be underſtood, as Quota pers 


«C15 


- Hatoſh omnium bonorum licite queſitorum, Deo Divina Inſtitutione debita; 
in Hes, 2, Which though according to the Canon Law is a Tenth of Annual 


£ 111. and lawful Encreaſe commanded to be paid to the Sons of Levi for 
their maintenance in conſideration of their Miniſtry ; yet- at the 
Common Law it is an Eccleſiaſtical Inheritance collateral to the E- 
ſtate of the Land, and of its own nature due only to Eccleſraſtical 
Q Co. 11-13« perſons by the Eccleſiaſtical Laws (#). The Prattice whereof never 
met with any conſiderable interruption in any Age, until Charles 
MartelPsSacrilegious Infeudations of Tithes, about the year 650. 
which uſher*din ſuch a Preſident into the ChriſtianV/orld,as could 
never to this day grow obſolete and out of uſe. Notwithſtanding 
fromthe beginning it was not ſo, nor did any Lay-perſons pretendto 
Tithes originally,nor legally till the Statutes of Diſſolution of Ab- 
bies made them capable thereof, whereby the Tithes appropriated 
to ſuch Houſes of Religionas were diſſolved became a Lay-Fee,and 
( p) Co.2.pr. Suable by the Laity in the King's Eccleſiaſtical Courts. ; 
o 44 _—_ (8.) Where in the Books of the Common Law it is Reported) 
7E-3.5. by Thatbefore the Council of Lateranevery man might give hisTithes 
Payne. Mich, to what Church he pleaſed, and might have beſtowed them upon 
15 Jac. inC.B, what perſon he thought belt;there it is alſo aſſerted for reaſon, That 
_ = c before that Council there were no Pariſhes, nor Pariſh-Prieſts that 
+, gm could claim them, But by a Canon made in thatCouncil,every man 
Hugh. Abr. is ſince compellable to pay his Tithes to the Parſon or Vicar of that 


ver. Diſmes. Pariſh where theTithes ariſe'p). Here may ariſe a queſtion, _— 
there 


ah. tte 
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there were not Pariſhes long before any Councitat Lateran ? For 
admitting that theSecond LareranCouncil was held in the year1 120 
25 S. Tho. Ridley computes it (4), or that the general Council of La- 
reyan was held in the year 1179, as Sir Simon Degge calculates it(r), 
yet there ſeemstobea diviſion into Pariſhes ſome Centuries of years 7thes,cap.2. 


G)Lw of 


before either of theſe: For it is ſaid, ThatCities and Countries were © 47: 


divided into ſeveral Pariſhes by an Ordinance of P. Dionyfius about 
the year 266(),and from him derived into this and other Realms : 


(5) Ridl.ibid, 


Alſo,thatEccleſiaſtical perſons firſt in this Kingdom madeDiviſions Feg?y, *'* 


of Pariſhes,as appears by our own Chronicles(z) ; and that thefirſt 
Praftice thereof came from Honorims the 4th Archbiſhop of Cantey- 
Auguſtine,who died in the year 693(s). And ſuch as have 
followed the courſe of Antiquity in this matter, conceive that the 
original of Pariſhes had its Preſident from the praftice of ſome An- 
cientRomanBiſhops,it being(as ſome would have it)recorded in the 
Pontifical of Damaſus ; but in Anaſtaſins's Biblothecar. it is found, 
That whenPeter had appointed and ordainedPrieſts,&c.and Clerms 
had reduced them to a certain number,PopeExariſtaſſigned toeach 
of them his Pariſh ; and as to the time when thoſe Pariſhes were a{- 
ſign'd byEariſt,itmuſt be about the beginning of theſecondCentary, 
which was many Centuries beforethe C. of Lateran,as alſo was the 
practice thereof here in England by Honorius,as aforeſaid, the truth 
whereof is approved by Cambden, ButCavendum,Crc, ſaith Marſil in 
his Book De.Red.Eccl.c,12.heed muſt be taken asto the word Pariſh, 
for it is equivocal, having various acceptations,as ſometimes when 
nothingisnamed butaPariſh,the wholeDioceſs isunderſtood,which 
notion of the word often occurs in theCouncils;in which ſenſe Bar- 
batia ſpake a wide word for thePope in hisTratt de preſt.Card.when 
he faid;thar 51 reſpett of his Holineſs,the whole world was but one Pariſh. 
Sometimes aPariſh is taken for ſuch a part of theDioceſs;aS was aſ- 
fign'd to ſome Prieſt, arbitrarily ſent and maintained by theBiſhop; 
to whom ſucha Pariſh paid all their dues,and he to hisClergy,about 
which time this cuſtom was introduced,that allChurch-dues ſhould 
beat the Biſh.diſpoſal;to be divided into four portions,whereof he 
ſhould have 1part for himſelf,another for hisClergy,a3for thePoor 
and Strangers, and the 4 to be reſerved tothe Pariſhioners for the 
repairing ofChurchesthe colleftion ofwhich dueswascommitted to 
thecare of theChorepiſc.from which Q#adriparrire diviſion probably 
came that cuſtom whereby the Biſh.of everyDioceſs might before 
the C.of Lateran make diſtribution of theTithes within hisDiocels, 
where he thought convenient toSpiritual perſons, fortheirnecellary 


t)Regiſtr, 


L.Chriſt. 
Cant. Stow, 


Rid'.ibid 


(»)Ridl.ibid, 


maintenance(x).Iftheoriginalof aPariſbin thezformer acceptations ()Bede,lib. 


were adevice of the ancientRom.B.and fromthem derived toother 
Nations, then probably from the inconveniencies thereof might be 
Ll the 


I.Cap-28. 


(4)View.par. 
.Cap- 4-5. $+ 
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Lawscap. 1. 


tae beginning of a Pariſhas it is taken for fuch a part oftheDioceſ, 
as is limited to ſome Reſidentiary Incumbent, allowed by the Bi- 
ſhop,and maintained by the Church-dues in his own Right;which 
conſjderation of a Pariſh ſeems moſt of all agreeable with thoſe 
which we now have, and were in uſe with us before Edgar's. daies, 
as appears by the Saxon Laws of that tume. 

((9.) The Ancient Kings and Sovereign Princes of thisRealm, 
both before and ſince the Conqueſt,have ever made ſpecial Proyi-. 
ſion for the due payment of Tithes unto the Church, and thatever 
ſince there was anyChurch-Government in this Land ; witneſs that 
Law made before theConquelt byKingArbtrſtane, That every man 
ſhould pay his Tithe in manner as 7acobdid, that is, of all that 
God ſhould give him. The like did King Eager and King 
command upon pain of Excommunication. And about the Seventh 
Century ina King of the Weſft-Saxons made a Law, That the 
Church-Sceat be paid at Martlemaſ,on pain of paying twelvetimes 
as much in caſe of Refuſal : this Charch-ſcear, Fleata interpreteth 
Church-ſeed, and therefore calls it Corta menſura blads Tritics, rc, 
Others read Church-ſcer, that is, the Church-ſhat or Church-due: 
Alſo the ſaid King Erhelſtane in the Ninth Century made a Law 
by the Advice of Walfehelme his Archbiſhop, and his other Bi- 
{nops, m—_—— all his Reeves throughout all bis om the 
Lords name, of all Saints, that #n the firſt place they pay rhe 
Tithe of his own Revenues, as wellin Living Cattel asthe yearly 
Fruits, Likewiſe King Edmuxd at a Synod holden in Londen, at 
which Oda and Wulſtan Archbiſhops,and many other Biſhops were 
preſent, made a Law, Commanding all Chriſtian men by their Chrifti- 
anity to pay Tythes, Church-ſceat, and Alms-fee;, if any refuſe to 
de it, let himbe accurſed. T ns. Alms-fee or Alms-money wasthat, 
which wascalled the Pererpence ; for when Ina the Weſt-Saxon King 
went in Pilgrimage to Rome,he made it a Law to his Subjects, That 
every Houſe ſhonld pay a petny tothe Pope; and this was tobe 
tendred at St. Perers-tide, as appears by Eagar's Law, 1. 4. In 
the Lawsalfo of King Edgar it was Decreed1n the firſt place, That 
Gods Church ſhould have all her Rights, .and ' that every man 
fhould pay his Tithes to theElder Miniſter (or Mother-Church) 
where he heareth the Word,cap.2. of Edgar's Laws. And inthe 
Eighth Chapter of King Knwes Laws it isOxdained, That care be 
taken rightly to pay Gods Rightsevery year,viz. the Plough-Alms 
fifteen Nights after Eafer,. the Tithe of young Cattel by Whitſon- 
tide, and the Fruitsof the Earth by Allballontide; otherwiſe, the 
Kings Reeve, and the Biſhop may take the Tenth part whether he 
will or no, andgive itto the Miniſter whereunto it belongeth. 
Alfo by the Laws of Edward the Confefſor, nu. 3. 9. it — 
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Decrecd particularly, that Tithes ſhould be wt > De Garyba, 
Grego Equarum, Pullis, Vaccss, Vitnlss, Caſeo, , Vellss, Por- Hovedey par. 
cellis, Apibus, Boſco, Prato, Aquis, Molendinis, Parcis, Vivariis, ».cap.dedecim. 
Piſcariis, Virgultts, Hortis, Negotiombus, ina word, omnibus rebus Eccliſ. 
ques dederit Dominus ; which Decree was afterwards ratified by the 
Conqueror, Afterwards King Eaward the Firſt at the Petition of 
the Clergy, eſtabliſhed the Articles of the Clergy, which his Son 
Ed.2.Confirmed by his Letters Patents under the Great Seal, and 
by Conſent of Parliament, at the Petition of the Clergy in the 
Ninth year” of his Reign. + And by the Statute of 4 R.2. cap. 14. 
it is Acknowledged, That the Cognizance of Tithes of right doth, 
and of Ancient time was wont to pertain tothe Spiritual Court. _ 
Alſo the Ciftercians, who had purchaſed Bulls from the Pope to be 1554-3 
diſcharged of Tithes, in the Second year of #.4. were by A of 5*4*+ 
Partament after reduced to the ſtate they were in before. And in 
the Fifth year of Z. 4. it was Ordered, That ſuchas held Lands 
belonging to any Friers-Aliens,ſhould pay all manner of Tithes to 
the Parſons and Vicars of the Pariſhes wherein the fame were, not- 
withſtanding their being ſeized intothe Kings hands,or any Prohi- 
bition to the contrary : For before the diſſolution of Monaſteries, 
&c. by King H. 8. Lay-men were not capable thereof,nor indeed 
after the Diſſolution, notwithſtanding the Statute of 29.3. c.20. 
could the, people be well brought to pay their Tithes to the Lay- 
Purchaſers thereof,not qualified to Sue for the ſame, until the Sta- 
tute of 32 H. 8.c.7. enabled them to Convent the Refuſers before 
the Ordinary or other competent Judge, according to the Eccleſi- 
aſtical Laws, without the Reſerve of any cognizance for the Tem- 
poral Judge therein, otherwiſe than as to what refers to the Inhe- 
ritance or Freehold of fuch Tithes, or in caſe of diſleifin thereof ; 
which wasnot only ratified and confirmed by a ſubſequent Statute 
made in the time of Edward the Sixth, bur it was alfo'then Ena- . 
(ted, That the Tiffes ſhould be paid as the Uſage or Cultoine had 
been within fofty years next before, and that. under certain penal- 
ties and forfeitures in caſe of detention or ſubtraction - (and of tre- 
ble Dammages in ſome caſes) the party ſo ſubtrating to be proſe- 
on in the Spiritual Coyrt according to the Kings Eccleſiaſtical 

WS. 

(10.) Sir Simeon Degge inhis late uſeful Treatiſe, entituled The 
Parſons Counſellor, par.2.0r Law of Tithes, cap. 2. diſcovers a vulgar 
Error touching the Original Settlement of the Parochial Right 10 H.7.18. 
of Tithes : For whereas it is frequently ſaid in the Books of the 4353.5 4. 
Common Law, That before the General Council of Lateran every —_ - 
one was at liberty to give hisT ithes to what SpiritualEccleſiaſtical c9.2.44.b. 
orReligious perſon he _ that theParochialRight thereof Dyer g4,%c. 
LIL 2 Was 
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; was ſetled by the ſaid Council; he ſays, there is not any Canon of 
Seld.Hiſt.De- that Council to any ſuch purpoſe, whereby the Parochial right of 
cim. 23T- ©T;hes was ſetled : Nor could it then be for that the ſaid Council 
a was in Ann.1 179.but the Parochial Right of Tirhes was not ſetled 

__ till the year 1200,and then not by any Canon,but by a DecretalE- 

piſtle of Pope Innocent the Third, a Brief whereof he there inferts 
out of Mr.Sel/den and Sir Ed. Coke.If this were an Error in them, it 
was ſo alſo in Lindwood,c locat.C condutt.vierb. portion, But poſlibly 
not ſuchan Error in either as is conceived: for whether the Canon 
for the ſetlingrof Parochial Right of Tirhes,made in the Council of 
Lions, 1274, were an Original Decree,or only a Confirmation of 
{ome formerCanon to the ſame effect or not,clear it is,that the ſaid 
Decretal Epiſtle of P.[nnocent 3.0bliged only the Province of Can 
terbury, to whoſe Archb. it was directed: Lindw. c., nuper Abbates, 
de Decim. And in the Second LateranCouncil,holden Az. 1 120.(be- 
ing nigh 60 years before that aboveſaid Jit wasDecreed by the ſaid 

Innocent 3, That the Religious perſons,viz.the Ciſtertians,Heſpitd- 
4 RE 5 lers,Templers,and thoſe of S. Johns of Feruſalem (which by the Popes 
d=enh > Paſchal and Adrian were exempted from payment of Tithe )ſhould 
"_p y the ſame unto the Parochial Incumbents, whereby a Parochial 

ight of Tirhes is ſettled by a Lateran Council. 
; (11.) At the Common Law it ſeems a Parſon cannot make a 
i aſe «#1 #5 | ceaſe Parol of his T; ithes, but may diſcharge them per parol ;, for in 
per Pte Bella's Caſe againſt Balrhrop it was Ruled by Doaeriage, Zones, and 
Whitlock Juſtices, That where theDefendant in aTrever and Conver- 
fon of certain Loads of Fetches, juſtified under the Lord Clare by a 
Demiſe per parol for Tirhes of Grain for one year made in April, 
that the Leaſe was not good, butaltogether yoid.; but the Parſon 

ONich. 2, may diſcharge the Pariſhioner of T:thes.per parol, or Leaſe the Re- 
(a) S | 
Car, Rot. 179. Ctory conſiſting of Glebe and Trrhes pey parol for years(4). 

Bellamy ver, __ (12,,) In Skelton's Caſe againſt the Lady Airie it was ſaid that it 
=, => was Adjudged Afich. 34 & 35 Ekz, Thata perpetual union of the 
Tithes, i, Parſonage, and the Land charged, is a ſufficient diſcharge of the 
diſcharged by Tthes, and a Preſcription may be well enough to be diſcharged of 
unity of Po> the payment of Tithes,as it appears by aCaſe put in the Archbiſhop 
ſeſpon. of Canterbury's Caſe,Coke lib. 2. G. GookCpunſel econtra conceived 
that a perpetual Unity was no perpetual diſcharge, and ſaid there 

was no Judgement given inthe Caſe cited before ; he alſo cited 

10 H.7, or 6. where the manner of Tithing is ſet down ; he alſo 

cited the Biſhop of Wincheſter's Caſe, Coke [ib.2. alſo the Prior of 

D. to he Reſolved in 40 Eliz. That a Copyholder may Preſcribeto 
bediſcharged of Tirhes by pleading, That he was alwaies Tenant 

by Copyto a Spiritual Corporation : and he ſaid, That-it was Ad- 

| Judged in Sheddingron”s Caſe, That if a man Preſcribe to be diſ- 

u> charged 
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charged of payment of Trthes by reaſon of payment of another 
kind of T*the, that this is not good ((b). (5)Skelton and 
(13.)TheParſon of D.Covenanted with one of his Pariſhioners *Þ< Lady 
that he ſhould pay no Tirhes, for which the Pariſhioner Covenant- SS _ 
eth to pay to the Parſon a certain Annual Sum of money,and afrer- - 
wards the Tithes not being paid, the Parſon ſned him in the Eccle- 4 Parſer cove 
faſtical Court, and the other prayed a Prohibition : And it was nants, that bis 
agreed, That if no Interelt of T:ches paſs,hut a bare Covenant,then P-#hioner 
the party who is ſued for the T:thes hath no remedy, but a Writ of ts a 
Covenant: And the better opinion of theCourt inthisCaſewas, That n 
this was a bareCovenant,and that no Intereſt in the Tirhes paſs(c). (* each 16 
(14)In Warner Caſe againſt Barrerr in the EccleſiaſticalCourt, [rm 
it was ſaid of Richardſon, That before the Stat.of E4.6. theproper Grifin.in che 
Suit for Txthes was there, and if they allowed not one Witneſs to,Additjons to 
prove payment, a Prohibition ſhall be granted. And he put Morris P92) Rep. 
and Eator's Caſe in the Biſhop of Winchefter's Caſe z where it was 
Ruled, if the Spiritual Court will not allow that Plea, which is | 
good in our Law, a prohibition lies, as in caſe of Tirhes (4), —=(4) Fartera- 
(15.) It was moved for a Prohibition ; becauſe a Parſon had Li- | = ung 
helled azainſt a Pariſhioner for Tirhe-wool of Rorten-ſbeep, which he Tithe-3rool and 
ought not to have,becauſe he ſhall haveThe for the ſame thing at Kot ter-/hrep. 
Shearing-time afterwards ; as where Tithe is paid for the Cuttings 
of Grals, it ſhall not be afterwards paid for the After-math. It 
feemed otherwiſe to Doderidge and Fones, becauſe it is for the ſame 
. thing there,but here the Parſon hath no recompence for theWool. 
And Jones faid, That if the Pariſhioner ſell Sheep, the Parſon ſhall 
have allowance of the T:ches therapf after the ſhearing - and upon 
thispoint aProhibition was denied. Secondly;there is aCultom,that 
ifa Pariſhioner have three Calves he ſhall pay a penny for theT rhe 
thereof; if ſeven Calves, then one Calf. The Parſon ſued for one Tithe-catues. 
Calf,becauſe the Pariſhioner had three one year,and four another, 
and for that he had no Tithe for the firſt three. And thereupon a 
Prohibition _—_— (a). 4) Anonymus, 
(16. In Huddleſton and Hills Caſe it was faid, That if a man ** Rep. 
Sue in the Eccleſiaſtical Court for Tithes of Headlands, the Defen- #44lands, 
dant may havea Prohibition; but he ought then to ſuggeit, That 
they are but ſmall Headlends, and that there isa Cuſtom of Dif- 7;:34-3407 
| charge in conſideration that he paidTirhes in kind of Meadows. And (FYaudd! , 
in this caſe Will;ams ſaid, That if a man keep Sheep in one Parilh ang ri; 2 
until ſhearing time, and then ſell them into another Pariſh; in this Lane's Rep. 
caſe the Vendee ſhall pay the Tirh-wool to the Pariſh where they £4nb and Woo! 
were depaſtured in the greater part of the time of the growingof — Zo 
the Wool(b). And in the Caſe ofone Nicholzsand W.Wardit was (wm, © 
agrecd,; That Tirbe Lamb and Wool was'included within Small poph. Rep... 
Inbes(c), (17.) ln 
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( 17. )In Banco Regis a Prohibition was prayed, becauſe a Parſon 
had Libelled in the Eccleſiaſtical Court for the tenth part of aBar- 
gain of Sheep, which had depaſtured in the Pariſh from Afchaebn, 
rithe: Sheep. to Lady-day : and the party ſurmized, that he would paya Tenth 

ofthe Wool of them, according to the Cuſtom of the Pariſh. But 
the Prohibition was denied ; for as Doderidge Juſtice faid, By this 
way the. Parſon ſhall be defrauded of all, if he ſhall not have his 
Recompence,for now the Sheep are gone to another Pariſh,and he 
cannot have any Wool at this time, becauſe it was not the time of 
ſhearing,, Nota,per Whitlock, de animalibus inutilibrsthe Parſon 
ſhall have the Tenth part of the Bargain for Depaſturing, as Hor- 
; ſes, Oxen,&c. But de animalibus Utilibus, he ſhall have the Tithe in 

( pho ſpecie, as Cows, Sheep, &c. («). | 
Poph.Rep. . (18.) The Redtor of the Chorch of D. Libelled in the Eccleſ- 
aſtical Court for the Tithes of a Riding-Nagg, where the Caſe , 
Titbes for a Ri- was, That a man lett his Land, reſerving the running of a Horſe 
ding Nagg* for ſometime, when he had occaſion to uſe him there: The De 
fendant ſhewed this matter in the Court by his Council,and prayed 
a Prohibition,and abettsthat for the ſame Land in which the Horſe 
went he paid Tithes. And by the Court, nigh London, a man will 
take 100 or 200 Horſes to Graſs , now heſhall pay Tithes for 
them, otherwiſe the Parſon ſhall be defeated. But 1n this Caſe, 
if the Defendant alledge and prove that it was a Nagg for labour, 
C) Trin. 1g and not for profit, a Prohibition lies(e). 
Jac. BR. (19.) Inthe Caſeof Bowry againſt WaKngron, where W. had 
Laurking and Tjhelled in the Eccleſiaſtical Court == B. for the Tithesof 


Pooh. —— Wool and Lamb, and B. upog ſuggeſtion of a Modws Decimanii 
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obtained a Prohibition,and had an Attachment,and declared upon 
Tithes of Wosl jt, and are at iſſue upon the Moda, which is found for the Defen- 
and Lan  gant,and Conſultation granted;whereupon Judgement was given 
; in the Eccleſiaſtical Court againſt Bowry, upon which B. appealed, 

and prayed anew Prohibition,and Noy moved for aConſultation'; 

becauſe that a Prohibition and an Attachment upon it are but one 

Suit, for the Contempt of the party inbringing bis Suit in another 

Court, and tranſlating this fromthe Kings Court, and whea it is 

once T ried for the Defendant, the ſame thing ſhall not be Tried a 

gain, Note, T hat inthis Caſe upon the Statute of 50 E., 3: 4. it 

'$Lert (everat Was agreed by the Court, Thata Prohibitiomawarded, and after- 
Probibitions wards Conſultation granted, that upon the ſame Libel no:Prohibt- 
may be granted tion ſhall be granted again ; but if there be an Appealin this Caſe, 
in the ſamiCaſe, then a Prohibition may be granted, but with theſe differences, 
and where nt 1 ) if he that Appeals pray the Prohibition, there he ſhall not 
have it 3 for then Suits ſhall be deferr'd in 61finerwm in vhe Eccles 

ſialtical Courts: (2) if the Prohibition and Conſultation wereup 

on 
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on the body of the matter, and the ſubſtance of it, for otherwiſe he 
fhall be pur many times to try the ſame matter (f). Cf) Paſch. r, 
(20.) The Lord Rich was ſeized of Hadley Park, and of all the Car-E. R. 
Tithes thereof,and payed for the Tithes but one Buck inthe Sum- _— rerl. 
mer, and a Doe in the Winter for 30 years paſt, ThePark was the a dgjon. 
diſparked and turned into arable Land, and the Parſon would not toPoph.Rep. 
reccive this Fee-Buck and Doe, but would have Tith-Corn, and . 
thereupon ſued in the Eccleſiaſtical Court, and he brought a Pro- 74%: of Park, 
hibition. And Carlin faid, That he need not pay other Tithes, but 
Buck and Doe; for although they be not Tithable, yet. may they , 
be paid by Compoſition,and he may not take them, but they areto |* mg 
be deliverd to him: And in like manner Partridges and Pheaſants in what Partril- 
a Gardenare not Tithable, yet may they be paid in lieu of Tithes, ges and Phea- 
and ſhall be brought dead tothe Parſon ; and although there he no /*'s not Tith- 
Park, yet may he give a Buck out of another Park, and perhaps it Trio 
may be made a Park agaln (g). | £2 poſt? : 
(21.) The Cafe was, A Churchin which there had been a Par- winter and 
ſon and Vicar time out of mind, and the Parſon uſed to have the LovedairsCaſe, 
Great Tithes, and the Vicar the Small, and for the ſpace of forty 9%" 5 Rep- 
years laſt paſt, it was provedthat the Parſon had Tithes paid him 
out of a Field of twenty acres of Corn, and now the Field is owed 
with Saffron, and the Vicar ſued for the Tithes of Saffronijn the 
Eccleſiaſtical Court, and the Parſon had a Prohibition. Coke, 1 Tithe of Saffron. 
conceive the Parſon ſhall have theTithes,for by the Statute of 2.7. 
6. itis Enacted, ThatTithes ſhall be paid as hath been uſed the laſt 
forty years, and this hath been alwaies Tithable to the Parſon,and 
although the ground be otherwiſe employed, yet the Parſon ſhall 
havethe Tithes : And fo it was in Norfolk in the caſe of a Park, 
where the Parſon preſcribed Pro modo Decimandi to be paid 3 5.44. 
for all Tithes ariſing out of the faid Park, and although the Park 
war afterwards converted to Arable, yet no other Tithes ſhall be 
paid,  Popham, It hath been adjudged otherwiſe in Wrorh's Caſe 
wthe Exchequer, Butthe Law is clearlyas hath been ſaid; and .., 
the differences, when the Preſcription 1s topay ſo much money p,,; oy 
for all Tithes, or when the Preſcription is to pay a ſhoulder of e- 7:1i/on n2t 
very Buck, or a- Doe at Chriſtmas ;, for there if the Park be dif- Tithabie, 
parked 'Tithes ſhall be paid,forTithesare not due for Veniſonzand . 
therefore they are not Tithes in ſpecie. And 1 conceive, -that $f" # ſmall 
Tithes ofSaffron-heads ſhall be comprehended underSmallTithes; (py paſch. 38 
and although theTithes of this Field have been paid to the Parſon, Eliz B.R. 
yet it being converted to another uſe, whereof no groſs Tithes do The Ca'e of 
come, the Vicar ſhall have the Tithes : And ſo ifarable Land be —— 
converted into an Orchard, the Vicar ſhall have Tithes of the Ap- xympich, 
les; and fo if the Orchard be changed to Arable, the Parſon ſhall own'-Rep? 
ve Tithes. 2nod Fenner conceſſit (h), (22.)1n 
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(22.) In one Hawkin's Caſe,Libel was in the EcclefiaſticalCourt 
ſor Tithes forLambs for ſeven years: And there he proved payment 
by oneWitneſs,and a Prohibition was granted for Non-allowance 
(f\ manera. Of that Proof (;). ; 
ainſt Barret, = (23.) Onthe Stat, of 2 £4. 6.c.13.for ſetting out of Tirhes, the 
Hetl.Rep. Caſe was this : Corn was ſet out for Tithes, and the Owner of the 

Land took the Corn Dammage feaſant; but in the Declaration it is 

Tithe-Corn. not ſhewn how long the Corn remained on the ground. And by the 
Courtzit is not good,inaſmuch as it doth not appear that theOwner 
of the Land had any Dammage at all,for he doth not ſhew how long 
the Corn remained on the ground. And the uſual courſe in ſuch 
caſes is, if Tithe be ſet out, and the Parſon take it not away in 
due time, the party ſhall have an Action on the Caſe.By theCourt, 
a man cannot diſtrain Shocks of Corn, but he may diſtrain a Stack 
Dammagze feaſant.But in this caſe it is not ſhewn how longit remain- 
ed on the ground,and thereforeit doth noCappear that he was dam- 

nified. And ſoafter theTitheis clearly ſet out,theParſon may by the 
Statute have an Action of Treſpaſs, if any take them away ; but if 
only a meer Stranger ſet out the Tithe, that ſettles no property in 
: the Parſon, ſo as that he cannot hayeany Aion for the taking 

C ; mg _— thereofaway (4.). 
—_ th ons = (24.) Itſeem'd clear to Noy, that if Two perſons have portions 
Latch. Rep. Of Tithes by halves in one Pariſh, the Stat. of E4.6. that appoints 
Tithes to be ſet out,doth not in that caſe oblige the Pariſhioner to 
divide theTithes by balves,and to ſet out their parts ſingly;but the 
(b)Caſe Stil- Pariſhioner ought only to ſet out the Tenth, infomuch that ifthe 
man verl.C1t- Tithe beof one Lamb the Pariſhioner cannot divide it(b). Andit 

Latch Rep. hath been Adjudg'd, that the Pariſhioner is not bound to divide 

:)Di&.Caf, the Tithe into Moities, but the Parſons ſhall divide it between 
in alia Narrat. themlclves ( Cc). 

Latch, (0.228: (25.) Noy ſurmized againſt a Libel for Tithe-Sheaves, that the 
Pariſhioners are at the charges to bind the Corn in Sheaves,and for 
the better dividing thereof they uſe to make it up into Sheaves:and 
when it was made into Shocks,they put thereofinto a Stack for the 
Tithes. And for that the Pariſhioners have been at this pains, they 

No Tithe of odd have uſed to be diſcharged of Tithes for the oddSheaves,when they 

Sheaves. will not makea Stack. Adjudg'd a good Cuſtom : and a Prohibi- 
tion was granted, becauſe the Pariſhioners therein do more thanof 

(4) Anonymus. Common right they are obliged unto(d). 

Latch, Rep. (26.) The Caſe touching Tithe of Glebe-Land, Reported(as 
aforeſaid) by Leonard to be between Srile and Miley, is theſame 
with that Reported by Owen to be between Srile and Miles, mif- 
printed : But the Caſe was this; Srzle Parſon did ſuggeſt, That the 

Fthe of Glebe. Land was parcel of the Glebe ofthe Parſonage, and that the = 

Sts 


M— ——_ 


I__ ct oo 


vo Titbes. 


Stile did Lett the ſaid Glebe,being twenty four acres;to AGles for F 


years, rendring thirteen ſhillings four pence Rent:and in a Prohi- 


bition the Caſe was, if Tithes were to be paid. And Wray faid,, 


That although it was parcel of the Glebe, yet when it was Leaſed 
out, Tithes ought to be paid without queſtion : But there may be a 
doubt where the Rent is reſerved to the true value of the Land; 
but here the Rent is of ſmall value,wherefore Tithes ſhall be paid 
alſo. And the Reſervation of the Rent was Pro omnibus exattions* 
bus & demandis ;, yet the Juſtices took no regard of theſe words. 
But Godfrey ſaid, that thoſe words would diſcharge him : But Wr 

on the contrary, for that this Tithe is not ifſuing out of the Land, 
but isa thing collateral ; and if a Parſon do Releafe to his Pariſhi- 
onersall demands in the Land,yet Tithes are not therebyReleaſed; 


for ſuch general words will not extend to ſuch a Special matter (e). {t) Caſe Stile 
(27.) A.Parſon of B.in conſideration of 1201. paid by C. one againſt Xite:, 
of his Pariſhioners, did accord and agree with him, That he and Owews Rep. 


his Aſſigns ſhould be diſcharged of Tithes during the time that he 
ſhould be Parſon. C. made a Leaſeto D.— A.did Libel againſt 
him for Tithes,and D.pray'd a Prohibition upon the faid contract. 
And if this were ſuſficient matter for a Prohibition,was the queſti- 
on,becauſe it was by word only, and without writing, which a- 
mounts only toa Cauſe of Action upon a Promiſe for C. but no 
Attion for his Leſſees: neither can this amount to a Releaſe of 
Tithes; for as Tithes cannot be Leaſed without Deedyſo they can» 
not be Releaſed or diſcharged without Deed.Gawdy Juſtice, Tithes 
cannot be diſcharged without Deed,unleſs by way of contract for a 
Sum of moneyzand he cited the 21 .6.43. Fenner, for that year in 
which the Diſcharge was made, it was good by way of Diſcharge 
without Deed,becauſe the Parſon for that year had as it were an In- 
tereſt, but ſuchDiſcharge can have no continuance for another year 
for default of a Deed : and ſoa promiſe being no Diſcharge it is 
no cauſe of a Prohibition. ButG held as afore. And the 
Court ( Popham ſucceeding Wray Chief Juſtice, upon his death) 
held, that the Agreement being by parol,was not good : and Fer- 
ner then ſaid, That without writing the Agreement could not be 


good between the parties,but for one year. And the Court award- (f) Paſch. g.E- 

eda Conſultation. But upon ſearch made no Judgment was en- Viz B. R.ir004- 

tered in the Roll (f). — againſt 
(28.) Note, That in Leyton: Caſe it was ſaid by the Court, That 2% 


aParſon may ſue pro modo 


Decimands in the Eccleſiaſtical Court. at ns 


As if a Pariſhioner will not put his Tithes into Cocks, when he nard. 
= But then the Suit _ to be Spe- (2) Layton's 


or got ſetting (a5: - _= 
M m m (29.) lt 


ought by the Cuſtame ſo to 
al for not putting it in Cocks, and not generally 


”—— —_7 4 


_ 


(29.) It was likewiſe agreed by the Court in Clark's caſe againſt 
Prowſe,that the Eccleſiaſtical Court may take cognizance of a Mo-- 
dus Decimandi :'T he Caſe was this; Clarka Parſon ſued Prowſe,one 
Mods Decz. Of his Pariſhioners, per mod. Decimand: in the Eccleſiaſtical Court, 
mand. and alledgeda Cuſtome in his Bill (/o called in the Report) to have 

two ſhillings of the pound for every Houſe and ſhop in the Town: 
and upon that Suit the Defendant there anſweredto the Cuſtom, 
Duod non credit efſe vera. ' And ſo'to have herea Prohibition it was: 
alledged, that the Defendant was a Butcher;that ſet open Stall in 
the Market only to ſell Fleſh there, and that he had not any other: 
Shopor Houſe. And it wasagrecd by the- Court: that a Parſon 
may ſue per mod. Decimands inthe Eccleſiaſtical Court : But if it be 
denied, the Chief Fuſtice;as alſo Fores;ſaid; that in that caſe they 
could: proceed no further;- becauſe they cannot try matter of Pre- 
ſcription there, and'if they proceed, a Prohibition : but in this- 
Caſe the Prohibition was denied,becauſe Doderidge ſaid, that for: 
the Reaſons ſupra, power is given to the Spiritual Court to exa- 
mine that matter;becauſe it isnot a denial of the Prefcrtption, but 
(b) clark verC, it ought to be by Allegation (+). | 
Prowſe. * (30.) It was faidin Caresby's Caſe, that if a'Copyholder of 
Latch,Rep. the Kings Mannor pretendeth Preſcription for a modus Decimandi 
Melus nicze Againſt the Parſon, the Right of Tithes ſhall be tried in the Ex- 
mend chequer;and a Prohibition was- granted tothe Eccleſiaſtical Court 
inthis Cafe (c ). | 
(c)Paſch.-7. (31.) In Pools Caſe againſt Reynotd; Preſcription to have Deer 
| me ont ofa Park in diſcharge of all Tithes; and after the Park is diſ- 
1" "WE parked;P.brought a Prohibition againſt X.the Surmiſe was, that 


Catesbit's 


Caſe, de temps Pont memory, &c, within the Pariſh of C. there wasa” 
Lant's Rep. Rectory appropriate, and the Chappel of S: annexc@ therewith, 


- _ TG 1 Et una Vicaria perperca ejuſdem Eccleſie de C, dotar, And' whereas 


the ſaid P. forſix years laſt paſt had occupied one Honſe, 100 acres 
of Land, zo of Meadow, 4© of Paſture, called Shute-Park with- 
inthe ſaid Pariſhof C, which ſaid Tenements were anciently a' 
Park,and now diſparked, &c. and converted into the ſaid Houſe,- 
100 acres,&c, Andthat all the Occupters of the ſaid Park de remps 
ont memoriezuntill the Diſparking hadpaid to the Vicar there,one- 
Buck of the Summer-ſeaſon;, and one Doe of the Winter-Seaſon; 
&c. in diſcharge of all Tithes-of the faid Park, until the Dif- 
parking; and after thediſparking in diſcharge.of all Tithes of the 
faid Tenements,which they had accepted for alt the time aforeſaid 
until the Diſparking and after,or otherwiſe agreed with the Vicar 
for them;and traverſed this Preſcription, and found for the Plain- 
iff. In Arreſt of Judgment it was moved-by Herder, that this | 
Preſcription extends to the Land quarenss' it is a-Parks, _—__ | 
, 8: 
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being deſtroyed,the Preſcription is gone,&c.andif it be to be paid 
ordeliveredout of the Park,then it is determined. vid. Lutterel”s 
Caſe,Coke lib.4. Alſo this gms is againſt the benefit of the 

z and the Wood which is ſold Preſcription. 
out ofthe Park, ſhall not be diſcharged 14 Jac. Conyer's Cafe in Inte of th 


Church,and ſhall not be enlarg 


LB. Preſcription, that the Parſon had two acres of Meadow given 5% 
in diſcharge of all Tithes of Hay-ground, viz. of all the Mcadow 
in the Pariſh : if any Arable Land be converted into Meadow, it 
extends not to diſcharge that.vid. Lutterel”s Caſe, Coke lib.4.fo.36. 
That an Alteration in prejud ice tothe Parſon determines the pre- 
ſcription.vid. Terringham'”s Caſe,lib, 4. He which hath Common 
rchaſed part of the Land, all is extin&, for itis hizown Act : 
ut vide the principal Caſe in that of Ztrerel adjudged, that 
building of new Mills in the ſame place,and converting of Fulling- 


Mills into Corn-Mills,alter not the Preſcription : And he cited a 
Cauſe which was in this Court argued at Barr, and afterward at 
Bench, between Cooper and Andrews, Mich, 10 Fac. Rox. 1023. for 
the Park of Cowhurſt, Vid. 32 E.1,Fitz. 240.5 E; 2, Fitz. 
Amity 44. 20 E. 4.. 14. 14 E.4.4. Butthis Caſe was adjudged 
for the Plaintiff, Quod ftet Probibitio: and that which is by the 
name of Park is for the Land, andis annexed to the Land by the 
name of Park; if the Preſcription had been to pay a Buck ora 
Doe out of the Park,then it wouldalter the Caſe : But it is Gerie- 
ral,and had been paid alſo after the Park diſparked. And the Caſe 
of Coperand Andrews, was a ſhoulder of every third Deer that 
was killed in the Park, and two ſhillings in Money,and that Caſe 
was never Adjudged(a). 

(32.) Y. brought Treſpaſs againſt T. Clerk, Vicar of A.for 
takingBona &Carella,and count for the taking of two Carettac glaci, 
Arglice Wood: And upon not guilty pleaded , the Jury gave this 
Special Verdict, viz. for the Moity of a Load of Wood, S: vide- 
bitur Curie quod Decime glaci ne ſunt Minute Decime , then the 
Defendant Not guilty; but Ss ſunt Minute Decime , then he is 
Guilty. This Caſe was argued at Barr by Bridgman and Henden 
Serjeants : And the Court Unement agreed, that for ought that 
here appears,this Verdict being found without any Circumſtance, 
that this Wood ſhall be taken to be Minute Decime It was agreed 
by Hendex,that if it had been found Wood growing in a Garden, 
then Minute Decime. And it wasagreed by the . Court, that it 
might have been ſo found,that it ſhould be Majores Decime, and 
Predial;as ifall the profits of the Parſonage conſiſt of ſuch Tithes, 
And ſo of other things, which in their own nature are Minute, 
may become Majores,ifall the profit of the Pariſh conſiſt therein : 
Asin fome Countries, a great part - the Land within the Pariſh 

m m 2 is 


Titht of Mills, 


(d) Mich.1o, 
Jac.C.B.Ror, 
641. Pool. 
verſ.Reynold. 
Hurt Rep. 
Tithe-!ro0d. 
What things 
ave Small 
Tithes, and 
what Great. 


Of Titbes, 


Titht-Saffros. 
Titht-Hops 


Tithe-W1i1d. 


is Hemp,or Lime,or Hops ; there they are great Tithes,and {dir 
may be of Wool and Lambs.Paſch.3, Jac,B. R.in Bedingfield's Caſe, 
Farmer to the Dean and Chapter of Norwith , who had the Parſe. 
nage Impropriate,and had uſed to have Tithes of Grain and Hay, 
and the Vicar had the Small Tithes: Anda Field of 40 Acres was 
planted with Saffron:& it was Adjudged, That the Tithes thereof 
belong to the Vicar, There wasa Cale in this Court, asitwas 
vouched by Henden, 2 Fac between Portman a Knight and another: 
And the Queſtion was for Hops in Kent, and Adjudged that they 
were great Tithes; but as for Hops in Orchards or Gardens,thele 


were Reſolvedto belong to the Vicar as ſmall Tithes. There was a 


Caſe in the Court for Tithe of Weikd which is uſed for Dying,and 
that was in Kerr, and it was fown with the Corn, and after the 


 Cornis reaped;the next year without any other manurance;the ſaid 


Tithe-Tobacco- 


2) Hill. 21 

ac.Rot. 705. 
C.B avedall 
verl.Tindall, 
Hutt'Rep» 


Land brings forth and produces Weild: And that was a ſpecial Ver- 
dict,whether the Vicar ſhall have the Tithe of it,or the Parſon; but 
one of the parties died before any Judgment. And if Tobacco he 
planted here, yet the Tithes thereof are Afinnre Decima: And all 
theſe new things,vez.Saffron,Hops,Weild, &c. if it doth not ap- 
pear by material circumſtances tothe contrary,ſhall be taken as6- 
nuts Decime: And fo this Caſe was Adjudged for the Defendant(e), 

(33.) In the Caſe ofa Prohibition, in cale of a Libel in the Ec- 
cleſiaſtical Court for the Tirhes of Cattels; the Plaintiff alledged * 
that thoſeCattel,ot which Tithes were demanded,are for his Dairy 
and for the Flough;and Wizxch being only prefent ſaid, That the 
Parſon ſhall not have Tithes of ſuch Cattel;but if he breed np Cat- 


. tel toſell,itis otherwiſe. Secondly, the Plaintiffin a prol ivition 


{f) Trin 26. 
Jac .C.B.poſt. 
Caſe uhitgiſt 
ver{.Sr.Fran. 
Barringtone 
Winch.Rep. 


of Wincheſtcr”'s Caſe, Hobart (aid, T hat the Dean and Chapter ares 


alledged, T hat time beyond memory the Pariſhioners had paid a 
halfpeny for thesTithe of a Calf, anda peny fora Cow z and that 
upon a day limited they uſe to bring this tothe Church,and topay 
thistothe Vicar;and now the Vicar hadLibelldin the Eccleſiaſtical 
Court againſt them to compel them to bring it home to his houſe: 
And Winch ſaid, That this is no occaſion of a Prohibition, ſor they 
agree in the Medus,but vary in the place of payment,and this isnot 
matter of ſubſtance,and for that reaſon no prohibition will lie(f\, 

( 34.) B. brought a Prohibition againſt C:and alledged;that rhe 
Dean and Chapter of D.was ſeized of the Mannor, and the Defen- 
dant being Vicar ſued in the Eccleſiaſtical Court to haveTithes,and 
ſhewed, that time beyond Memor y,&c. they had held that Dif- 
Charged of Tithes for them and their Tenants,& that they let that 
to the Plaintiff, And it was moved by Herder Serjeant, That the 
Dean and Chapterare a body Politick and Temporal, which are 
not capable of this Preſcription in non Decimando,Coke 2.the Biſhop 


Body 
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Body Spiritual, and areannexed'to the Biſhop throughout all £n- 

law; and if the Biſhop is capable of that,as it is plain he is, then 

the Dean and T 15 alſo capable of that,which was granted by 

Hutton : but Winch doubted, for he faid;, That he may be a Lay- 

man,and for that the Plaintiff ought to averr, That he is a Spiritual 

-Huttox confelled, That the Dean may be a Lay-tnan,as was 
the Dean of Durhoon oa Licenſe'and Diſpenfation of the 
King ; but that is rare,anda Special Cafe,and is not common, and 
,and therefore not to be brought as an Example,which was 

aogranted by Hobart Chief Juſtice, and upon that day was given 

over to the, oe _ ſhew cauſe wherefore the Prohibition 

ſhall not be granted 

(35.) X.Libelled againſt Fin the: Eccleſiaſtical Court forthe #/720*"+ 

Herbage-Tithe of young Cattel, ſc:l.for a peny for every one. And Brid's Caſe, 
FHitcham moved for a Prohibition: & ſaid that he ought not to have WinchKep. 
Tithes,if they are young Beaſts brought up for the Cart or Plough. Lithe of Cantal, 
And o it hathbeen Adjadged : Asif a Parſon preſctibeto-have 7 ©® 
Tithesfor Hedgingſtutf,he cannot, becauſe thar preſerves the Land ,;,,,.., deftuf 
out of which he had Tithes;and then a Parſon Libels for Tithes of ; 
an Orchard;for that it was a young Orchard ;, and the Cuſtom of 
the place was,to pay 44.for one Orchard. Hitcham ſaid,there is not Tithe-Orobard. 
any ſuch difference between old and new Orchards; for if the Cu- 
ſtom be that he ſhall pay 44. for every Orchard,it willreach tothe 

ew Orchard. Arid then he Libels for a Hearth-peny,for the Wood 

arnt in his Howe :Autron faid,The Hearth-peny is more doubtful; 
,oritisa Cuſtome in the North parts to givean Hearth-peny for 7;:1,.9, arthpe* 
Eſtovers burnt 3 for which he preſcribes to be free of every thing ay. 
which comes to the Fire, And in fome parts by their Cuſtome they 
had Paſturage for the tenth Beaſt, or the tenth part of the Gains, 
which is Barren for the time. But heand Tebverron, who only were 
+ preſent,that no Tithes are due for them withoutCuſtom, Hire hae, 
they alſo will have Tithes for a thing before it comes to perfection 
which would be titheable afterwards : But I agreeit he ſelsthem 
before they come to perfeftion,then the Parſon ſhall have Tithes. 
But by Hutton and Telverton,there may be a Cuſtom to have eye-\ 
ry year a peny for them.Sed adjournatur,Cfc. (h). b) Paſch. 4. 

(36.) A. Libels in the Eccleſiaſtical Court for Tithes of Fiſh, Car C-B. | 

which is due meerly by Cuſtom and the Defendant pleads, 99'mer/on's 
That timeout of mind, &c. they have paid no Tithes of that. — 
And Henden Serjeant moved for a Prohibition, And Richard- [itheeFIk, 
ſo» Replied and faid, It is meerly a Cuſtomary Tithe , as Rabbits ; 
&c. whereof no Tithes are dne by the Law of the: Land, | and 
a Prohibition ſhall not be granted: + Bur all: rhe other Juſti«- 
& aſhrmed, ' That"there- ſhall: be a! Prohibition. rn | 

m becauſe 
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Of Titbes, 


(z) Paſch. 


3 Car.C.B 


Caſe of 
Tithes in 


Hetley's Rep. 


(&) Tithes of 
Pidgeons and 
Acrons, Ante 
wilceck's Caſc. 
in K&1. Rep. 


Diſcharge of 
Lithes. 


 becauſethat the Cuſtome ought to be tried at the Common Law! 


and they make a difference between Modus Decimands,whichis allo 
Cuſtomary, and where there is a Tithe precedent due, and thar- 
Afodus conyerts it into another duty:There no Prohibition ſhall be 

granted; but it ſhall be tried in the Eccleſiaſtical Court; whether 

there be ſuch a Modus Decimandi or not ; and that Caſe in the Cy- 

ftom makes the Duty it ſelf. ' But if he alledged thei Modwe tobe 

for two pence,and theParſon for three pence,it ſhall be tried by the 

Common Law. And they faid, that ſo was the opinion in the 

grand Caſe of Lead-Ore., And Hmton ſaid, that fo it was deter- 

mined in the Caſe of one Berry, for Tithes of Zime-kilns , which 

are as Minerals, and are not Titheable by.the Common Law. But 

when the Cuſtome is tried , then they uwrthe Eccleſiaſtical Court 

may proceed upon it (s). 

(37.) A Parſon Libels in the Eccleſiaſtical Court for Tithes of 
Pidgeons and Acrons : And the Defendant prayed a Prohibition; 
becauſe the Pidgeons were ſpentin hisown houſe,and the Acorns 
dropt from the Tree and his Hogs eat them.. And it was ſaid by 
the Court, Acrons are Titheable 1 1 Rep.49.but then they ought to 
" __ and alſo ſold, And a Prohibition was clearly grant- 

). 

(38). B. Farmer of a portion of Tithes for five years, without 
Deed, Demiſes a Farm which he had in the ſame Pariſhto F, for 
years ; and afterwards he Libells againſt him inthe Eccleſiaſtical 
Court for the Tithe of that Farm. And F. ſaid, he was not Far- 
mer. And Henden prays a Prohibition for that, ( 1.) That the 
Leaſe for Tithes is without Deed: but he may be diſcharged of his 
own Tithes without Deed , as was adjudged before in this Court. 
(2.)TheLeſlee is not to pay Tithes for the Farm; foralthough the 
Parſon makes a Leaſe of the Glebe for years,he paid Tithes: But 
ifa Lay-man who had the Impropriation Leaſesthe Glebe, the - 
Leſſee doth not pay Tithes. But the Court denied the Caſe of the 
Leaſe of the Parſonage Impropriate ; and ſaid, that the Caſe of 
Perkins and Hinde was adjudged to the contrary in that very point. 
And alſo if he purchaſe other Lands in the Pariſh (which are dif- 


charged of Tithes in his hands)& he Demiles them,yet the Leſſee 


pays him Tithes. And the Opinion of the Court was,lfone con- 
tratt with the Parſon for Diſcharge of the Tithes of his Lands for 
years, and Demiſes his Lands to another ; yet he ſhall not have 
Tithes,but the Diſcharge runs with the Land. But if one take a 
Leaſe of his T ithes by Deed,and makes a Demiſe of his Land, he 
hath Tithes of the Leſſee. And the Direction was, that the Leſſee 
of the Farm ovght to ſhew exprelly in the Eccleſiaftical Court, 
that the Farmer had not a Leaſe by Deed: and a Prohibition oo 
- gran 
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granted. And it (hall be Admutted, that the-words of the Libel be- 

ing Firmator, Conduttor, & Occupator was good ( U. | 
(39. W againſt S. in aProhibition,in which S.Libels for Tithes ©? _ o 

of Hay. And W.ſuggeſts for a Prohibition,that he uſed to pay the OP 

tithe for Hay #n ſpecie, in conſideration whereof he uſed:to be dif- 7;the-zay 

charged of all Doles,  Green-skips, and Headlands, not exceeding, Headlands. 

the breadth that a Plough or a Team might turn about the Lands.. 

And Henden moved for a Conſultation;for that it is ſaid,about,&&c 

that is,circa terras arabiles,when the truth is, there are skips at the 

fide of Lands, as broad as the Lands themſelves; and then he 

would be diſcharged of them alſo;whereas it ought to beat the end 

of the Headlands only. Richardſon ſaid, that. 1n arable Lands in- 

cloſed,Paſture isat the end and at the ſides,which is mowed, and 

yet diſcharged of Tithes.But the Court in reſpect there was a Pro- 

hibition granted,ſaid,that he ought to joyn1ſlue or Demurrer upon 

the Declaration (m1). m) Mich.3; 
(40,) The Earl of D.had a Manor inthe. Pariſh of C; which Pari-Be. | 

extended to-L.where there is a Chappel of Eaſe; and the Vicat of Sa 

C.Libels for Tithes in the Eccleſiaſtical Court, againſt one of the geg.. 

Tenants of the Mannor. And Henden moved for a Prohibition, 

ſorthat that the Earl preſcribed,that he 2nd all his Tenants ſhould 

be acquitted of all the Tithes of Land within LZ. paying 10s. per 

an. to the Chaplain of L. And he faid;that ſuch a Preſcription is 

good,as it was Adjudzed in Bowles Cale. And a Prohibition was 1 

granted (n ), (n) The Vicar 
(41.) In Gmin's Caſe it was agreed by the Court, that a Fo- of Chyban's 

reſt inthe hands of a Subject ſhall pay Tithes; and it was agreed, Caſe 

that in the hands of the King it is Priviledged. And by Henden, —_— Ns. 

Davenport and Atthowe Serjeants,It is only his perſonal Priviledge, Np ts 

which extendsto the Leſſee of the King, but not tothe Feoffee. 

And it wasagreed, that where the right of Tithes comesin que- 

ſtion between a Parſon and the Vicar, who are both Eccleſiaſtical 

perſons,it ſhall be tried by the Eccleſiaſtical Court. But Richard- 

ſon faid,the Books make a doubt, where it is between the Servant 

of the Vicar and the Parſogs. But it ſeemed to him to be all 

one (s), YA (4) Comin's C, 
(42.) N.and D.Plaintiffs againſt H.Vicar ofS.in a Prohibition: Heil Rep. 

the Libel was for wood empleyedin Hedging,and for Fire-wood: 

Iſſue was joyned,- that there was in the Pariſh a great quantity of 

Landincloſed; and that they ufed to take Wood for Hedge-boat 

and ize-boot andthey were diſcharged of Tithes in conſideration Dihe-Hedghoot 

that he paid T ithes.in kind of Hay and Corg,&c.And it'was found 434 Fire-boots 

forthe Defendant. , Crawley moved; that a Conſultation cannot be 

granted, for that-that they ought to beacquizecd of Tithes for mold 
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of Common Right,and for that although Preſcription was al 
ed, it is noching tothe purpoſe. Arthowe, For Fire-wood it was 
roved that Tithesalwaies was _ Richardſon,there is no doube 
t the diſcharge alſo ought to be by Cuſtom,and to be grounded 
upon Modus Decimandi, Yelverton and Croke otherwiſe, that itis 
not upon Modxs Decimands, but by the Common Law ; andthe 
Reaſon is,for that that when'a man is Owner of Arable Land, and 
he pay Tithe-Milk and Corn, and for that they arediſcharged of 
things conſumed in the Houfe,which are to make Maſters and Ser- 
vants fit to manure the Land,&c. Richardſon ſaid, It is ſeen thir 
it ſhall alwaies bediſcharged,in conſideration it is alledzed,how a 
{mall Conſideration will ſerve.Crook, It is rot Modus Decimand, 
but theDiſcharge is for that,that the Parfon hath by chem a benefit; 
for he had by them better means of Tithes. Huttor, It a mani had a 
Houſe of Husbandry, and Demiſes all the Land but the Houſe,he 
ſhall pay Tithes for them abſumpt in the Houſe. Crook, Not; 
No profit is made by them to the party 3 but the Parſon had a 
benefit by him. And a day was given to fearch Prefidents 

(p) Paſch.4- (p). 

Car.C.B. (43.) A Parſon Libels for the Tithes of young Cattel preſerved 
— for the Cart,and the Queſtion was, whether in ſuch Caſes a Cu- 
Herl Rep. ſtom oughtto be furmized. And Crook, F.N.B. is, That of right 
Tithe of young Tithes ſhall not be paid for ſuch things.R:ichardſon,In all ſuch Caſes 
Caitel. the Parſon ought not to have Tithes, if there be not a Cuſtome al- 
ledged,by which the Parſon had any thing,or Recompence, orby 
which hisother Tithe is better. And he ſaid, that he had ſearched 
the Books,and the Book of Entries;and there is not any ſuch caſe; 
but ſome ſurmize is made,as for thatzthat he had tithe of Corn in 
| yo where the Land isencloſed ; and ſo the Corn better. Hutton, 
t ought to be tricd,whether the thing in his nature be titheable, 
or any Uſage to diſcharge it or not,as the Cattel are in their nature 
titheable, then you cannot prohibit it; but the nfage ought to be 
: ſurmized ſo: Andit may be Law:as the Parſon had better Tithes. 
Tithevof FidE+ Fxervey, If a Libel be for Tithes of Hedging and Fencing, there 
> "*- Surmiſe ought to be made to diſcharge that. But whe itis for 
Fithes of Hei- Tithes of Heifers, which in apparency ought to þe ſpared by the 
fers burhage. Lawofthe Land, otherwiſe it is; '&c. Richardſon,for rhe Herbage 
of thoſe Heifers Tithe isdue by the Ecclefjaſtical Law; and wene- 
ver cantake Tithe of them without expreſs Caſtomjor other Re- 
cOmPpence. we rw ptr doe 16 Fac. C,B, A Parſon ſues for 
Wihes of Rev» the ge of Horſes,and many alledged, rharhe kept 
dage for Hor= them forthe carrying of ; there he ought ta ſurmize ſome- 
ſes thing tobe Diſcharged andiif he alledpe,, that he, keptthem In 
his Houſe for ſerving of Husbandry, the other may altedge, tit 
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Rich 


he kept them to carry Coals, and the Allegation is Traverfable. 


bage for 4 


ardſon, There wasa Caſe , where the Queſtion was, A Huf- Tithes of Hur 
bandman keeps a Horſe to ride up and down about his buſineſs, 


Whether he ſhall pay Tithe for the Herbage of him? and a prohibi- 418-0 


tion was in that Caſe granted ; 


but a Surmize ought to be made. 
Crokſaid, that in the Kings Bench he had twenty times ſcen a 
prohibition granted in ſuch caſes, without any Surmize. Anda 
Libel is fordry Cattel; if it be alledged, that they are kept for 
the Plough;the other may alledge, that he keeps them to ſell, 
without that,that he keepsthem for the Plough. And before there 


is any profit of them,it is not reaſon that they ſhould be Titheable, 


and the Parſon ſhall have the benefit for them after. 


And for 


Hedging it is Lex cerre,that he ſhall pay no Tithes. Richardſon, It 
1s Lex terre ne conſuetudo loci facit legem terre. Andif he had uſed 
to pay Tithes for the Cattel or for Hedging, he ought not to pay 


after upon a Libel a prohibition is granted ; if the other does not 
alledge a Cuſtom, the prohibition ſhall ſtand : or if they alledge a 
Cuſtom, which is found againſt him, no Conſultation ſhall be 
granted. And fora Garden-peny, the reaſon of that isapparent : 
for otherwiſe Tithes ſhall be paid i ſpecie: And ſo for Hearth- grgm-rithes, 


peayzit he had alwaies paid it,it ought to be paid. 


Hutton, It a 


man had an Antient Garden for which he paid a peny, and that 
isenlarged, of thatenlargement Tithes ought to be paid in ſpecie 


(9) 


Tithe of dry 
Catie!. 


thac itill: If an Ignorant man will pay Tithes for thoſe things, and =_ of Hedg- 


) Paſch.4, 


(44: ) A. Libelsagainſt B, in the Eccleſiaſtical Court for the CCB, 


Tithes of two pecks of Appels, and for Feeding the Cattel upon Thorni!”s Caf, 
the Ground. The Defendant for the Apples anſwered,that there <tl-Rep, 
were Twopecks only growing in his Orchard, and that they were 
ſtoln, and never came to his uſe; and for the Cattel, that they 
were Ancient Milch-Beaſts,and that they growing old were dry : 77th: brrbege 


And that for a monththey de 


aſter they put them in a Meadow, out of which the Hay was car- 
ried; and afterwards he fed them with Hay in his Houſe. Archowe, 
becauſe that the Anſwer was not admitted ; prayed a prohibition, 
Hutton, 1f Applesare upon the Trees, and taken by a Stranger, 


ſhall the Parſon be hindred of his Tithe ? 


Telverron, If I 


ſuffer one to pull my Apples, the Parſon ſhall have Tithes ; 
but if they be taken by perſons not known , the parſon (ball 
not have Tithes of them ; which was granced : For they are 
not Titheable before plucking; and for that, ifhe ſuffer chem 
to hang ſo long by negligence after the time, that they-are 


imbezeled, by Telverton he ſhall pay Tithes. 


matter it” was agreed by the Court 


» and for the depaſturing:in 
Nnn | 


For the cond 


the 


ured with other Heifers,and that of Cacte/. 
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No Tithe of 


Þ aſt ure of 


Milch-bine 
£1 0wn ary,utte 


leſ- kept for 


ſale, 


(r, Caſe upon 
« prohihition. 
in 4«tley's Rep. 
p2;* Cal.Regis 
ver({. Arch1.of 
Canterbury. 


Compoſition 


for Tithts. 


Titlt-it 00d. 


the Meadow, & forthe Hay with which they were fed afterwards 
Tithe ſhall nor be paid,becauſe that the Parion bad Tithesof them 
before. But iſthe queſtion be for the Tithes when they went with 
the other Heifers, by Crook , that is no cauſe to excuſe the Tithe, 
Harvey , If 1 have Ten Milch-kine, which | purpoſe toreferve 
for Calves, and they are dry, the Parſon (hall not have Tithe for 
their Paſture ; bur if 1 tell chem,by which it appears I kept them 
for Fatting,there Tithes ſhall be paid. And Hutton agreed, that 
alchough there was ſo ſmall a time, that they went with the Hei- 


fers, yet Tithes ſhall be paid for their Paſture during that time 


FJ, 

> ) In Walſmgham and Stone's Caſe it was faid by Huton, 
that a Pariſhioner compounding for his Tithes for his life was not 
good without Deed : And it was faid by Telvertor, that the ule in 
the Kings Bench is,that if a Defendant in a Prohibition dies, his 
Executors may procecd in the Eccleſiaſtical Court, and it may be 
2 Rule for the Judges in that Conrt to proceed alſo. And thenthe 
Plaintiff may, if he will, bavea new prohibition, againſt the Exc» 
cutors,&c, 

(46.) In Nortor's Caſe Finch Recorder ſaid, de Communi jure 
fcr Efovers burnt in an houſe, Tithes ought not to be paid ; bythe 
Common Law there was not any Tithes paid for Wood : And al- 
though the Scature of 25 E. 3. givesa prohibition for Tunber,yet + 
Under-woods were diſcharged of Tithes Vid. Dr.& Stud. 171, It 
is expreſs that Eſtovers are not titheable,becauſe the are not renew- 
ing every year,and it is parcel of the Inheritancesfor todeſtroy all 
the Underwoods is Walt, &c. Dawley's Caſe was reſolved for the 
Wild of Suſſex : and Mich.13 Fac. B. R. inthe Caſe of Porter and 
Dyke for the Wild of Kent of the ſame preſcription, Reſolvedto 
be good; and ſois the Common Experience, that a whole County 
may preſcribe ſo. And the reaſon 1s, - for that by the Commog 
Law it was not due ;, but by the Conſtitution of Wixcbelſey, Lind- 
woed 104. it was Ordained to be paid; for then the Prelates impu- 
ted a preat Peſtilence that then was, for the negligence of paj ing 
Tithes,and appointed Tithes of Wood. And the Commons were 
delirous to have the Statute of SylvazC&c. otherwiſe explained than 
the Clergy declaresit; for they ſay, that they onght not to-pay 
Tithes of any Wood that is ofthe growth of ten years, Huron, 
Wood is Titheable intheir nature,and then there may be a Cuſtom 


_ todiſcharge them. And the Caſe of Hearth-pevy cannot be att 


fwered ; for if he ſues for the Peny, a prohibition ſhall not be 
granted, quod canceſſumfuir per Grook(+ Yelyerron, But of things 
not Tithable, Tithes of them cannot be ſued without alledginga 
Cuſtome. Gvok, It &knowathat Hearth-peny good by Pxe- + 
cription : 
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ſcription: This Caſe is when there is not Land belonging to the 


Houſe, ſo that the Parſon is not anſwered for his Tithes another Merth-proy, 


. But when thereare Ten Servants kept for the maintaining % 
it, then by the Law of the Land it appears that Tithes ought not 
to be paid;although Cuſtom had been alledged it is nothing to the 
purpoſe, _ Asif a Cuſtom bealledged to pay 4 d.for every acre in 
diſcharge of Tithes,and the Verdict find 3 4.no Conſultation ſhall 
be granted. FHwton, the Herbage of Barren Cattel is Titheable, 


becauſe there is a Cuſtom which diſcharges thoſe that are for the Tithe Herbage 


Cart. And he faid, that the Cuſtom only makes that Legem 9 Cattet. 
terre, And he cited Dr. Grams Caſe : He Libels for Tithes of a 
Houſe,and the party brought a Prohibition, and alledged Modum 
Decimanas,&c, And it was alledged in Arreſt of Judgment, that 
Houſes were not titheable de Commun: jure, and yet a Conſultation 


was granted, &c. ( 5), (s) Trin.4. 


(47.) A Caſe between Stone and Walſingham having been for. <2*-C:B- 


Norton's Caſe. 


merly in the Court touching Tithes, the Cate was again movedin ye, Rep. 

Court,which was that they agreed de anne in annum fo long as 

the one ſhould be Parſon,and the other Pariſhioner,S: ambabus par- 

tibus tam din placuerit, he ſhould retain his Tithes for 65, 8.4, per 

An. And Richardſon Juſtice ſaid, and it was not denied, That 

theSuggeſtion is naught for the uncertainty of it; anda Prohibi- 

tion cannot be granted upon that. For the words de anno in annum 

make an Eſtate for a year; and the next words make an Eſtate for 

Life; and theJaſt words,but an Eſtate at Will: and what fhall be 

Traverſed here?It appears;that for years it is good without Deed, 

but not for life; and ifit be but at WilL,when the other demands 

his Tzthes, the Will is determined. But atanother day the Sng- 

geſtion was made, that he made ſeveral Agreements with his Pa- 

riſhioner, that he pay 6 s. 8 4. for his T:thes for four years. And 

then a prohibition was granted. Harvey, ſuffcit, If an agreement 

be proved for theſe four years (t). (t) Stan? a 
(48.) Scot moved for a Prohibition, that whereas he had twenty 8ainſt »a{- 

Acres of Wheat, and had ſet out the tenth part for Tithe, the —_ 

Defendant pretending that there was a Cuſtom of tithing, that the © 

Owner ſhould have fifty four Sheaves, and the Parſon five, aad 

ſo he fued for Tithes,for that there was no ſuch Cuſtom: And the 

Court faid, that the Modus decimandi muſt be ſued for as well in 

the Eccleſiaſtical Court as for the Tithe it ſelf: And if it be allowed 

between the parties, they ſhall proceed there ; but if the Cuſtom (u) Scot a 

be denied, it muſt be tried at the Common Law, For if it be gainſt 

found for a Cuſtom, Conſultation muſt be granted; if not, then fict!. Rep. 

the Prohibition is to ſtand (x). « 


F i hxf 
Nnn2 (49. ) Napper 


0f Tithes. 


Cw) Nappir a- 
gaiaſt Stew- 
ard. 


Hetl.Rep. 


Cuſt ome of 
Tithe Graſs- 
Cocks. 


(x) Hil.4- Car. 
C.B. ide a- 
painſt Ellis. 
Hetl.Rep. 


Cy) Jolnſen's 
Caſe. 
Hetl.Rep. 


(49.) Napper againſt Sreward ; the Parſon had a Prohibition a- 
gainit divers of his Pariſhioners that Libelted in the Eccleſiaſtical 
Court, to make proofby Witneſs of divers manner of Tithing in 
perperuam rei memoriam (w ), . 

( 50.) A Prohibition for H.againſt E. Farmer of the ReCtory of 
S. and preſcribed;that all Tenants and Occupiers of Mgadow had 
uſed tocut theGraſs,and to ſtraw it abroad;called tetting,and then 
gathered into Wind-rows , and then put it into Graſs-Cocks in 
cual parts without any fraud;to ſet out the Tenth-Cock great & 
ſmall to the Parſon, in full fatisfaction as well of the firſt as of the 
latter Math : Upon Traverſe of the Cuſtom it was found for the 
Plaintiff; and exception was taken, that the Cuſtom was void, 
becauſe it imports no more than what every Owner ought todo, 
and ſo no recompence for the two Maths:But theCourt gave Judg- 
ment for the Plaintiff; for Diſmes naturally are but the Tenth of 
the Revenue of any Ground, and not of any Labour and Induſtry: 
W here it may be divided as in Groſs, it may, though not in Corn; 
and indivers places they ſet ont the Tenth acre of Wood ſtanding 
and ſoof Graſs: And the Jury having found his form of Tithing 
there;it is ſuſficient : and the hike Judgment upon the like Caſtom!' 
was in the Kings Bench,Paſch. 2 Fac.Rot.191,0r 192. inter Hall & 
Symonds (x). 

(51.) In Zobnſor's Caſe,ifa Prohibition be granted upon matter 
at Common Law,as upon a perſonal Agreement between Parſon 
and Pariſhioner for his tithes,and not upon matter within the Stat. 
of2E.6, 13. the Suggeſtion ſhall not be proved within the Six 
monthsas the Statute limits, and as it is agreed by che whole 
Court (y). 

(52.) The Defendant here in the prohibition libels for Tithesof 
Hay'in the Eccleſiaſtical Court. The Plaintiff ſuggeſts, that the 


Hay was growing upon Greenskeps, Deales,and Headlands,and that 


Titht-Hay. 


there is a Cuſtom, that the Pariſhioners in a Meadow there uſed 
to make the Tithe-hay for the Parſon, and in conſideration of that 
to be diſcharged of all Tithes of Hay growing ut ſapr«; and alſo 
that for the Hay of the Land, no Tithe ought to be paid offuch 
Hay, but does not averr,that that Hay was growing upon Green- 
skips,&c, Andan Exception was taken by Henden : (1,) That the 
Exception isdouble; the Cuſtom and the Common Law : And by 
Telverton, That is not material; for you may have twenty Suggeſti- 
ons to maintain the Suggeſtion of the Court:but Richardſon was ar 
gainſt thatzthat a ſuggeſtion might be double here,for the ſuggeſti- 


 enofthe Common Law is a Surpluſage: As in Farmer and Nor- 


wich's Caſe here lately,One Preſcribes to be diſcharged of Tithes, 
wherethe Law diſcharged him,and fo was diſcharged by the Com- 
mon 
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mon Law. The 2 exception is, that he doth not apply the Cuſtom ' 
to himſelfin the Suggeſtion; for he that lays the Cuſtom does not 
ſhewthat the hay grew upon the Skips, upon which a Plough might 
turn it ſel;and for this cauſe by the whole Court this Suggeſtion is 
caught. And here Richardſon moved, how that two ſhould joyn in 
a prohibition. Telvertor,if they are joyned in the Libel, they may 
joynin the prohibition,and thatisthe common practice oftheKings 
Bench. Richardſon, The wrong to one in the Eccleſiaſtical Court by 
the Suit, cannot be a wrong to the other. Hutton, They may joyn in 
the Writ, but they ought to ſever in the declaration,to which Har- 
eryagreed.Yelverton, The prohibition is the Suit of the King,and he 
joyns rant.as in a Writ, Kichardſon,But it is as the ſuit ofthe party 
is,and if any joyn here,I think good cauſe of a Conſulcation. It is 
2gainſt the profit of the Court to ſuffer many to joyn. And it is uſu- 
alin the Caſe of Cuſtoms of a Paxiſh in debate,to order proceed- 
ings in the two prohibitions, and that to bind all the Pariſh and 
Parſon.And it was ſaid by them all,that the conſideration of mak- 
ing oY is a good Diſcharge,becaule it is more than they are bound 
to do (z). | 
(53) F. ſued Y.for Tithes of Hay,which was upon Land that C4) Hil.3. Car. 
was Heath-ground,and for Tithes of Pidgeons. And by Richardſon, TY Cay 
If it was mere waſt ground, and yield nothing, it is excuſed by the ywpoy 271 car. 
Statute of payment of Tithes for ſeven years : But if ſheep were verner's Caſe 
kept upon it,or if it yield any profit,which yield Tithes,then Tithe ag-S1monds. 
ought to be paid: As the Caſe in Dyer. And for the Pidgeons, which He"lRep. 
were conſumedin the Houſe of the Ownerzhe ſaid, and for Fiſh in 724,99 
a Pond,Conies,Deer,it is clear that no Tithes of them ought to be Tithe- Pidgeons 
paid of Right ; wherefore then of Pidgeons? quod nemo dedixir, 
And aday was given to ſhew cauſe whereforea prohibition ſhould 
not be granted. And the Court agreed, that it was Felony to take 
Pidgeons out of a Dove-houſe.And afterwards a prohibition was 
granted, hut principally, That the Pidgeons were ſpent by the 
Owner, But by Hender, they ſhall be Titheable, if they be ſold 
a). (a) Flower ags 
(54.) P. the Vicar of Eaton in the County of Oxon,Sues C, the 7444ban. 
Parſon Impropriate in the Eccleſiaſtical Court in Oxford pro Miny- il-Rep- 
tis Decimis, C.ſues a prohibition againſt the Vicar upon a ſurmize 
of a Preſcription. P. comes and pleads the firſt Endowment 
made Az. Dom, 1310. by which the Minute Tithes were allotted 
to the Vicar : C.demurrs ; and. Adjudged for the Plaintiff, for the 
Parſon cannot preſcribe againſt the firſt Endowment (6). (b) Tr. 2 Jac. 
(55-2 In Debt upon theStat. of 2 E.6. for not ſetting out of no 
Tithes,the Plaintiff declares,, that the Defendant was ſeized of c114. 
the Lands inqueſtion within that Pariſh, and that the rn did Noy's Rep 
ong 
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belong to the parſon and Vicar (viz. ) Two parts to the parſon, 


For not ſting and the third part to the Vicar, or their Farmers, payable #7 ſpecie 


ont of Tithes. 


(c) Paſch. eO 
Jac.Br.Sir 


Rich.Champion 


verſ. Rob. Hill, 
Noy's Rep. 


Preſcription. 


(d) Bott ag. Sr, 


Ea. BY abaton. 
Noy's Rep. 


{t) Good win 
againſt che 
Dean and 
Chaprerof 
wells 

Noy's Rep. 
Tithes ſet out 
Notice. 


Cf) Spencer's 
Caſe, 
Noy's Rep. 
Compoſition. 
(£) Brey ag 
Partridge. 
Noy's Rep. 


for 40 years laſt paſt;that the plaintiff was Farmer proprietary of 
the Tithes to the parſon and Vicar ſpefFant , and ſhews the value of 
the Tithes due, and demands the treble value; the Defendant 
pleads N#hil deber per paty, and it was found for the plaintiff, It 
was now moved in arreſt of Judgment, becauſe the plaintiff ought 
to have brought two Actions, as the parſon and the Vicar ought 
for their ſeveral parts : Burt Reſolved , that the Aftion is well 
brought ; for it is a perſonal and one entire Debt for one wrong 
c). 
(56.) Bott ſues a prohibition againſt Sir Edward B. and ſuggeſts 
that the Defendant is parſon Impropriate of W.and that time ont of 
mind there hath been a Curate or an Incumbent by the appoint- 
ment of the faid Retor,who adminiltred the ——————_— A 
that the Cuſtom of that pariſh time out of,&c. was, that the Cu- 
rate ſhould haveall tenths renewing within that pariſh, except De- 
eimas granorumwhich were paid to the parſon, and that every pa- 
riſhioner who had ſo paid the tenths to the Curate,was diſcharged 
againſt the parſon. And that notwithſtanding that,&c. Sir Edward 
B. had ſued him,&c. And now he prays a prohibition, and hadit; 
but after that ſurmize was adjudged inſufficient,without argument 
by the Court,and a Conſultation granted,for ſuch Curate cannnot 
preſcribe againſt his maſter,that may remove him at his pleaſure : 
And xj that reaſon it was nota good preſcription for the pariſhio- 
ners (4). 

(57-) Gooawin being Vicar ſues in the - Eccleſiaſtical Court the 
Dean and Chapter of Wells,being parſon of a Church , for a pen- 
ſion, and they pray a prohibition, and it was denied: For that 
penſion is a Spiritual thing , for which the Vicar may Sue inthe 
Spiritual Court. Note, that they entitle themſelves to that par- 
ſonage by a grant of #.8. who hadit by 31 #.8. of Diſlolu- 
tions (e). 

(58.) It was faid by Hwtton in Spenceys Caſe, that by the Civil 
Law the pariſhioners ought to give notice to the parſon when the 
Tithes are ſet forth. Butit was adjudged;that the Common Law 
doth not ſo oblige a man (f). 

(59.) B. by his Deed Componnds for T ithes, and after Sues for 
them in the Eccleſiaſtical Court, by Popham and Gawdy, that an 
Action upon the Cafe lies. Vid. E.4. 13 Mich. 4. Fac. the Lady 
Waterhouſe was ſued for the Tithes of Trees, whereof none were 
due,&c.therean Action upon the Caſe does not lie, for the parſon 
or perſon may well be ignorant of what thingsare due, otherwile 
he Sues againſt his own knowledge (g). 


(60,) To 


Of The. 377 

-- (60.) To have a Prohibition the Surmize was,that the Inhabi- 
tants of D.of which he is an Inhabitant;have paid «7.med. decimand, 
&c. And they were at Iſlne ; and he proved only, that he himſelf 
had paid it and yet well : And no Contulration; for every particu- Modu: Deci- ; 
lar isincluded in the general, and proved by it. © And it appears #andi. | 
ſofficient matter for a-prohibition, and to ouſt a Spiritual Court of 

their Cognizance, (2) Agreed;that where the Statute appoints 

proof of the Surmize to be by two, it is ſufficient if two affirm 

that they have known it to be fo, or that the Common Fame is 


ſo (#). (b)Mich. 1s. 


_—__— 


be for more yearzzit isnot good without Deed (s)). Andin Skin (;) mich.16, 

xr's Caſe , -it was Ruled by the Court apona Surmize to have a 4 C.B.Rot. 

prohibition, that if it be proved before one of the Judges within 541 Green ag, 

the Six months, although that it be not Recorded till after the Six NE ; 

months,yetit is welt enough; and good allo, although thar the g, 2 9arfs 

proof be in the Vacation. Paſch. 43 Eliz. BR. Potrenger againft oz, 

Jobnſon (k. ), C(&) Shinner's 

(62.) A Parſon prefers his Bill for T:ithes of Haſle, Holy, Wil- Calc. 

lowhitethorn, &c. a prohibition was moved , becauſe they were mom 

of 21 years growth and more: And by the Common Cuſtomin v4, »j1ivw, 

Hamyſhire, they were uſed for Timber to build and repair their »bite-thors, 

Plonghs, and cited Paſch. 14 Fac. C. B. Rar. 1913, Cffiye's Caſe as 

rainjt the Parſon for Holy, Wikows,and Maple, and a prohibition 

wasawarded. And Hubbard faid, that un Cumberland Beech was 

uſed for Timber, and the uſe of the Countrey for ſcarcity of othex 

Trees will altex the Cafe (7). (1) Pinder agy 
The parſon Libels for Tiches of Hay,&c. The parſon faid, that Sprncer- 

the Cuſtom of the pariſh hath been,. that he thar hath:Corn with- Noy's Rep. 

in the pariſh ought to reapthe Corn and alſo the Tirhes of the 

parſon,and ro make them into Cocks, and to preſerve them until whether Pa- 

the parſon ſhall carry them away:and a prohibition was granted; riÞioner ſhall 

forzlthough that the pariſhioners oughtde pos to reap the Corn, P7Yerve the 

8 it was agreed Tin,238 Eliz.B.&R.yerhe'is not bound to guard the a. 

Tubes of the parſon,&c., But if the parſon does not carry them a- 

way in convenient time, an Action on the Caſeclics againſt him, 

Paſch. 20 Jac. B.R,Rot.286.there ſuch an. ACtion was brought by ane 

Wiſemanagainlſt the ReCtor of Lander il Eſſex,” for not accepting, ad 

&; ofthe Tirbes of Cheeſe (m}. : ' Noy's Rep. 
6:11 © . 3s 44} bs $3577.19 : 
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(63.) B. brought an Aftion upon the Cafe, that P. ſued for 
Tithes,and recovered , becauſe there was niſi Teſtss ſingularis ty 
prove thepayment,when in truth he had paid it before two, bnt 

Teftis fmguls- Now onewas dead; and by the Court Reſolved, that an Attion 

risto provepay- doth not lie,becauſe the Cauſe was meerly Spiritual: And for that 

ment of Tithes. jt differs from $ E.4.13.for there the Compoſition was a Tempo- 

o —_— ral Contratt, although it was for Tithes (1). 

Noy's Rep. (64.). G.moves for a prohibition, and ſurmizes that the Pariſhj- 
oners had Compounded with the Parſon for the Tithes;but yet the 
due Tithes were ſevered and expoſed , and the Parſon takesand 

Compoſnion, Carries them away; the Pariſhioner meets him and takes them from 
him. And upon that the Parſon ſues inthe Eccleſiaſtical Court:And 

(s)Brovks Aa prohibition was awarded (0). 

_ Noy's (65.) W. Sues P. inthe Eccleſiaſtical Court for not ſettingout 

Po the Tithes oftwo Acres; P. prays a prohibition , becauſe he had 
ſet out the Tithes of one Acre 57 ſpecie, and that a party unknown 
had taken them ; and for the other he ſuggelts a Modns Decimandi 

” Yioks for 2 5. 6d, Andupon that Iſſue is joyned ; and the Witneſſes ſaid 
rebes ſat ot% that for along time,as they heard ſay, the Occupiers of that Farm, 
whereof that Acre, &c. had uſed to pay annually tothe Parſon 3 

ſhillings for all Tithes;and agreed by the Court,(1) As to the firſt, 

Quod Probibitio ſtet,for after the Tithes are feyered, if a Stranger 

takes them awayzthe Parſon hath his Remedy againſt him at Com- 

mon Law, and ſhall not ſue the Parifhioner in the Spiritual Court, 

(2) It was agreed, that a proof ( by hearſay) was good enoughto 

maintain the ſurmize within the Statnte of 2 Ed. 6. But astothe 

other Acre, Popham held, that the Modus Decimandi is not well 
proved;burt Fenner and Yelyerton the contrary : For by that ap 

pears,the Parſon is not to have Tithes in ſpecze, and for that had not 

(9) ebb a- Y cauſe to ſue for them in the Spiritual Court (p). 

gainſt Peres, (66.) W.ſues P.im the Eccleſiaſtical Court for Tithes of a Dove- 

Noy's Rep. houſe. P.upon ſuggeſtion had a Prohibition ; but he did not prove 

_ his Suggeſtion within the Six months. W. takes iſſue uponthe 

_ of Pidgt- Sypgeſtion,and it is found againſt him; and yet he prays Colts by 

, the Statute of 2 E4.6. for failure of proof within the Six months. 
But by the Court adjudged, that he ſhall not have it ; for he hath 
ſurceaſed histimezto take advantage of that,and he can never have 
a Conſultation. Ergo,He ſhall not have double Coſts. Read the 
words of the Statute (q). | FL 


a oa 
verſ.Perrey. CO So 360 
Noy's Rep. (67.) A Parſon prefers his Bill for Tithes of Corn,and-alledges; 
that time out of mind, &c. in that Pariſh they have uſed; toallod 
the Tenth-Shock; whereupon the Pariſhioner ſuggeſts, that the 
Pariſhioners,and all thoſe who have Eltates,&c, have uſed only " 


— 
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ſet out the Tenth-ſheaf of Tithes, atid had a Prohibition. The 

Parſon praysa Conſultation z but it was denied. And Reſolved by 

the Court. That the Parſon might Sye for a Modus Decimands in modus Deci- 

the EccleſiaſticalCourt,2R.3. 3.4, But if the Pariſhioner denies that, mand. 

they ought- to ſurceaſe, and a Prohibition lies, and that ſhall be 

triedat Common Law (#). | (s) Stewards 
(68.) 4. Libels in the Eccleſiaſtical Court for the Tithes of Caſe in Noy's 

Pilchards taken inthe Sea. And now the party hada Prohibition ; Rep- 

upon a Surmize that the Cuſtome there is, That the Fiſher-Boat, 7ithes ofSec- 

hath one Moity of the Fiſh, and the Fiſhermen the other Moity : F4%- 

And that the Owner hathuſed to pay the Tenth of his Moity in © 

diſcharge of all, &vx.” Andit was held by the Court to bea good © 

Surmize ; for by the Common Law he cannot have the Tithes of 

Fiſhes taken in the Sea, becauſe it is not within any Patiſh ; and 

then when the Parſon, by the Cuſtome, ought ta have the Tithes 

ofthem, he onght to take them according to the Cultome. And 

that the Tenth of the Moity may be a good diſcharge of the 

whole. And the parties went to ilſue upon the Cuſtome in Corn- 

wd(w). | (w) _ 
(69. By the Court (Popham being abſent) it is clear, That an —_— 

Agreement betwixt the Parſon and one of the Pariſhioners, that 

he ſhall have his own Tithes for years, it is good enough without 

Deed, but otberwiſe, if it had been for life. And it is a better way 

to plead that as an agreement, and notas a Leaſe (x). (x) Snails 
(70.) A Prohibition for a Suit in the Eccleſiaſtical Court, for _ - 

Tithes of Rent jn Londov., It was held by the Court, That by __ 

33 H.8.cap.12.the Suit ought to be before the Major of London by 

complaint in Writing, and not by word of moutk only, in nature 

of a Monſtrans de droit, declaring all the title. And ifthe Suit be 

in the Eccleſiaſtical Court far Tithes in London, that Court may 

grant a Prohibition ; and yet that Court hath'not power to meddle 

withthem. (2) It was Reſolved, That a Reſervation by a Leſſee 

for life, who Leaſes for years to A. is not ſufficient to bind him in 

Reverſion, to pay Tithes according to that rate. (3) That a Rent 

for halfa year, and afterwards for another halfyear, is a yearly 

Rent within the meaning of the Decree: And novegas the fame 

was laſt Lett,is not intended laſt before the Decree,but-hefore the (5) Dr. 2124d- 

Demand of the Tithes (y ). '£; © - bonſeverl. 
(71, It was found upon a Special Verdict, That the Parſon of -_ Tg : 

the Pariſh makes A. Collector of Tithes, and that 4. had Licen- Colleftor of 

ſed a Pariſhioner to carry away his Corn without ſettingforth of Tithes. 

Tithes. By the Court clearly, that Licenſe is void, vid. 5£.3.63; (4) Bricken- 

Plow,104. That a Colletor of Rents cannot make an Acquit- 4" wm 

tance and diſcharge thern, And a Conſultation was awarded (=). mc 

ks (72.) Baron 
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(72. Baron and Feme Leſſees of a Parſonage,&c, ThePariſhio- 
ner ſets forth the Tithes fraudulently, and preſently takes them a- 
way againzas it appears upon the Evidence. And the Husband only 
Fraudulent ſet- brought the Action upon 2 E4. 6. for the treble Damages. And 
ting out of it was Reſolved, That Debt lies for treble Damages upon ſuch 
Tithes. a fraudulent ſetting forth of Tithes,although that the clauſe of Tre- 
ble Dammages ſpeaks nothing of Fraud. But (2.)it was Reſolved, 
That the Husband and Wife ought to have joynedin the Action; 
becauſe it is nota thing in poſſeſſion. And if the Husband dies, the 
Wife ſhall have the Dammages, and not the Executor of the Huſ- 
(a) Hil.7. Jace band (4). : 
| wn dverſs.. (,13.) A Prohibition was prayed upon a Surmize, That the 
Noy's Rep. Tiithes for which the Suit was, belonged to the Vicar, and not to 
the Parſon : By the Court, That a Conſultation ſhall be granted 
—_—— for the Right of Tithes is confeſſed. And whether they belong to 
= Parſon «ox Che Parſon orthe Vicar, that is meerly Spiritual. And that fo it 
the Vicarz? Was Ruled in one Buſhes Caſe, the Parſon of Pancras; and in one 
(b) Randall Milbray's Caſe it was Adjudged accordingly (6). 
verl.Knowts: (74.) By the Court, That a Prohibition ſhall not be granted 
Noys Rep. upon abare Surmize, that he is ſued for Tithes by the Parſon of D. 
of Lands in the pariſh of S. unleſs it appears in the pleading in the 
Spiritual Court : For they there ſhall not be Jadges of the bounds 
(c) Philips ag- of the pariſh. Yid.5 H.5.10.22 E.4.24.(c). 
Slacker, bid. (+5,) A Prohibition was pray'd upon a Suitin the Eccleſiaſtical 
Court for Tithes in kind of a Park now converted into Tillage, 
b- upon a SurmizedeMModo Decimandi,to pay a Buck and a Doe for all 
lithe-Park: Tithes. And allowed by the Courtand agreed, (1) Although 
they are Fere nature, yet they may be given for Tithes : So to pay 
Pheaſants,&c. (2) Although they are not Tithable of themſelves, 
yet they may begiven for Modus Degiytands : As a great Tree may 
Mod.Deciman. \;e piyen for Tithe of trees Tithadle. (3) That thisis adiſcharge 
of the very Soil, and a ParK'is not but a Liberty, and the Owner- 
may furniſh it withGame when he pleaſe.But after a Conſultation 
was granted, becauſe the Syrmize was not proved within the Six 
months: So Adjudged Hi, 6. 7ac:C.B.- The Vicar of Clare in Sw- 
folkywho ſuefor Hops. And there alſo a Prohibition was granted 


upon ſuch a$armize. Butafter a Conſultation was granted in that ' 

Caſe : Fop the Modus Decimandi was alledged for Diſcharge of 

Tithes of Hey and Herbage, and not of all Tithes, where the Libel 

wasfor Tithes of Hops. And Coke Chief Juſtice vouched one Shib- 
(d)sbarp ag- der'sCaſt, That ſucha Modus Decimands generally for the Park is 
Sharp. not good, if it bediſparked. But it ſhall be particularly far ell A- 
Noys Rep» crescontained. in thePark (4). 


(76.) Upon 
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(76.) Upona Surmize to haye Prohibition after Sentence at the 
Eccleſiaſtical Court, Two Judgments were vouch'd upon the Sta- Tithe nor ſet 
tute 2 E.6. for not ſetting forth of Tithes. And 43 Eliz. B. R. a 1**% 
Pariſhioner privately ſets forth his Tithes, and takes witneſs of it, 
and immediately after he carries them away; that is not a ſetting 
forth within the Statute. For the words are truly,juſtly,and without 
fraud or covin Fid, 10 H, 4.2.2. 44 Eliz. BR, Baker's Caſe : APa- 
riſhioner ſells his Grain upon his Land, and after, by command 
ofthe Vendee he takes his Corn, being ſevered, without ſetting 
forth of the Tithes. That the Parſon may well have an Action a- 
gainſt him upon the Statute, and ſhall not be compelled to Sue the 
Vendee, who it may be was not known to him. And it is not Tra- 
yerfable, if the Tithes were ſet forth according to 47 Eliz. It was 
Reſolved in Trin. 7. Zac. B.R. in Brickendine's Caſe againſt Den- 
wood (e). (c) Rocheſter 

(77) Ifa Vicar hath uſed by Preſcription time out of mind,&c. ag- Porter. 
to have all the Tithes within the Pariſh (except Corn, which the Noy's Rep- 
Parſon appropriate uſed to have) viz. of Hay, and alſo of _ 
from the time it cameinto England, which was in the time of X.8. 
" andofWoad (which is a Dying plant) and moreover Rape-ſeed is 
ſown there in the Pariſh, where never any ſuch Seed was ſown be- 
fore,nor in England till of late times, yet the Vicar ſhall have the 
Tithes of that Rape-Seed, and not the Parſon appropriate ; for that Tithe Rape- 
it iswithin the Preſcription although it bea new thing, and there- 
fore could not be 17—my ſingly; and for,that the Parſoa is exclu- _— 
ded of all excepr the Corn (f). | (7) Pal "us 

(78.) If Doubt ariſe de Decimis Garbarum, as what ſhall be in- gol.abr.ver. 
tended by Garba it is faid that Garba at the Common Law ſignifies Yicar. 
at this day a Sheaf of Corn, and the Civilians ſay, Garba ſignifies Ptcime Gare 
ſuch athing as is bound together in one bundle (g). < Roll Abr 
(79.) ln the Caſe between Reynolls and, Green it was Adjudged Erb. vicar, 
by the Court, That Woedin its own nature is:Great Tithes ; not- nu.7. 
withſtanding if a Vicar be endowed de Afinuris Decimis,and by vir- Tithe-mod. 
tue of the ſaid Endowment had of a long time uſed to have Tithe 
of Wood not exceeding the yearly value of 6 5.8 d. the uſage of 
Wood . ſhall. paſs by the wards de Mrutis Decimis in that caſe, by 
reaſon of the {mall value-thereof(h). 193) 0 Mich. 10. 
(80.) Where a' Parſon had Two parts of the Tithes, and the Jac-B.R.inter 
Vicar of the ſame place had the third, and they by ſeveral Leaſes _ 
had demiſed the Tithes to one : In this Caſe the whole Court (ex- 
cept Juſtice Fenner ) held, That although the parſon and Vicar 
. could not joyn in this Caſe in a Suit of Tithes, becauſe they claim 
them ſeverally by divided rights, yet when both their Tithes are 
conjoyned in one perſon, viz. the Leſſce,then the intereſt of their 
Ooo 2 title 
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title is conjoyned alſo in one ( who made but one Action for the 

whole Tithes in that caſe 2 yet it was agreed by all the Judges, 

(i) Paſch.z. that the Plaintiff-Leſſee ſhould recover his Tithes in dammages, 

Jac. Sir.R. : and ſhall not demand them again in any Suit, after aRecovery in 

Chanyves _ ; vis ABISNGT, «coef 2c! 


—_— 


verſ. Hill. . . | | 

Ren © ($1.9 It was Agreed by the whole Court of Kings Bench, Ach, 
ML diriaf's Far, and hath-many times been Ruled, That Taman {al his 
Debt, -* Tithes for years by word, it 1s good ; . but if the Parſon agree, that 


| one ſhall have his Tithes for ſeven years by Word, it is not good, 
provnle Rep» by the opinion of Flemming Chief Juſtice, becauſe it amounts to 
- Leaſe : and heheld ſtrongly, That Tithes cannot beLeaſed for 

' years without a Deed. Ty | 
(82.9 Upon the Statute of 2 E4.6. 6ap.13. for Setting out of 
RIES Tithesin a Prohibition to ſtay proceedings by a Parſon n 4 Suit in 
_—_— Pope the Eccleſiaſtical Court againlt one of his Pariſh, for hindering of 
|= ofcar- him in his way in the Carriage of his Tithes, The whole Gur 
rying bis Tithes, agreed in this, That if the Parfon have ufual way ſtop'd, that 6 
he cannot come to-takeaway his Tithes being ſet out for him, he 
may well ſue for this inthe Eccleſiaſtical Court;and there haythis 
remedy. But if the Queſtion be whether.” the Parſon be of he to 
havea way (viz) one way or another, this is Triable by the Com- 
mon Law, and not in the Eccleſiaſtical Court ; but if the Parſon 
have :a_ certain way granted to him, and ſet out by the Common 
Law, if he be at-any'time diſturbed or hindred by any of his Pa- 
' Tiſhjoners, or by any-other inthe uſe of this his Ways he may then 
in ſuch caſe well ſue in the Ecclefiaſtical 'Court for his; retnedy. 
And the words of the Statute of 2 Ed, 6. cap.1 3. are, That if any 
Parſcn be diſturbed, ſtopped, or hinderedin the carrying away of 
—_ Jac his Tithes/y ſo that the Tithe comes to he loſt, hurt,or impaited; 
Par. 1 Wr. in thiscaſe hemayſue in the Eccleſiaſtical Court for his Remedy, 
: and upon due proof there made thereof, he ſhall retover double 
value of the Tithe ſo taken or loſt, befides his coſt and charges of 
Suit. But becauſein this principal Caſe, the parſan ſued in the Ec- 
Cleſiaſtical Court for the Right of his Way, whether he'was to 
have that Way or not, which belonged properly to the Common 
Law, .and..not Triable there in the Eccleſiaſtical Court ; for this 
cauſe the Court granted a'prohibition to ſtay their proceedings in 
the Eccleſiaſtical Court: 


A were five waies priviledged or diſcharged of 

Tithes, viz. by Compoſition, Bull or Canon, Order, Pre- 

ſcription, and Unity of poſleſſion of Parſonage and Land, time out 

of mind, together without payment of Tithes (4). It is ſuppoſed, (a) Hob. 380, 

that'no Land which belonged to Abbots, Priors, &c. is at this day " 

diſcharged of Tirthes,but fuchas came to the Crown by the Statute 

«of 31H.8.c;13.All Monaſteries under Two hundred pounds per A. 

were to bediſſolved by the Statute of 27 H.S.But thoſe of 200. per 

Ann. or upwards, not till the 31 of #.3, The Unity aforefaid,or 

perpetual Unity is, where the Abbot, Prior, &c. time out of mind 

have been ſeized of the Lands out of which the Tithes ariſe, and 

alſo of the Rectory of the Pariſh in which the Lands lie. Which 

Unity(as to adiſcharge of Tithes)muſt have theſe four propertics, 

(1) It muſt be F#ffa as to the Title : (2) Perperna, or time out of 

mind-: (3) Aquabs, that is, a Fee-ſimple both of the Lands and 

Retory : (4) Libera, or Free from the payment of all manner of 

- Tithes whatſoever (6)... In a Caſe where an Abbot held a Parſo- (2) 14em yoo: 

nage Impropriate, which was diſcharged of Tithes, and had pur- ,;,. hack 

' chaſed Lands/ſo thattheTithes were {ufpended in the hands of the * 

Abbot; and afterwards the Poſleſſions of the Abbot coming to 

the King by the Statute of 31 7.8, The Queſtion was, Whether 

the Lands ſo purchaſed by the Abbot before the Surrender to the 

King, were diſcharged of the Tithes ? It was the Opinionof Mr. 

Plowaen in that Caſe, that they were not diſcharged ; for that no 4 

Lands were diſcharged, but ſuch as were lawfully diſcharged by | 

right Compoſition, or other lawful thing ; and in the faid Cale the 

Lands were not diſcharged in Right,but ſuſpended anly during the 

time that they were in the Abbots hands ( * (c)Mich. 17 
Acorns or Malt of Oak ſhall pay Tithe, for they are of Annyal Eliz.B.R. 

increaſe, asin Liford's Caſe (4). Theſe Acorns or Maſt are known Hugbs Abr. 

in the Law by the word [[Panzaginm : ] ſo Lindwoed, Pannagium eſt bor ay 

paſtur. Porcorum in Nemoribus & Sylvis, ut puta de glandibus, + alits 0 Fry 4 4 

fruttibus arborum Sylveſtrium, quarum fruttus aliter nen ſolent colligi. & eynold's C. 

Lindw. de Decim. c. Santa Eccleſia, verb. Pannagiis, And Mr. Skene Mores Rep. 

de verb, Sign. defines this to be a Duty givento the King for the (e) Hit. 7 Jac. 


paſturage of Swine in hisForreſts : Alſo Pamnagiwn is taken for x org mi 
= —_ which is paid for the Pannage it ſelf, as appears by the þur's Caſe. 
tute 0 


Charta de Foreſta, cap.g9. VUnuſque liber homo, &c. (e). Bulſtr, p. t. 
Afrer- 
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wo_—_ : is Tithes ſhall be paid de 
Aftermoath or Second —_ + =_ of Diſtharge by rey 
jure, unleſs there be a _—_ nd ens chan ie Been arged 
(f) Paſch.4r. the Tithes out of the "Tithe-Hay , no Tithesought tobe paid + 
Jl, B.R-per (). But if a:manpey re of the ſame Land for the ſame year, 
Cur» jure afterwards for the paſtu ce iN ONE year for the ſame thing,for 
Barton of for he ſhall not pay _—_ =th Reliques of Hay, whereof he had 
Beer thatthe After-palture is but the _ id for Agiſtmentsin 
Stanfield 1n id Tithes before (g). Nor (hall Tithes be paid : 
Suffolk, per Cur+ paid T ithes betore( In Fohnſon and Awberie's Caſe it wasRe- 
"owns. - tech Aﬀer-graie(®). in be paid for theAfter-paſture of Land, 
granted. ſolved;thatTithes are not G mand where in Awberies Caſe, Suit 
(e) __ ;; nor for Rakings of _ (4). for the Tithe of the After-mowings 
| ————_—_ was in the Eccleſiaſtical _ That the Occupiers ofthe Land bat 
Cur.3 Jac' B» of Grals, and » way _ ofthe Graſs into Cocks for Hay, 
Foes Es nth Cock thereof in irafattionofthe Faſt an 
Facher9 Jac. 24to pay Wo wn awarded (k). So that Aftcr- 
B: Kor -r. After-mowings, 2 Pro After-moath donotpayTithes,where they 
(þ) 2H 4 Rte gy cage 7 1 maar > he Graſs of the ſame ground the fame year, | 
Parl nu. 93+ have paid before 0 the defrand the parſon, more Graſs is lek 
(2) Cro. par-l» {ve where by Covin to - _ is there uſual;Nor is the Herbage 
SW wo yr en hr tGrafs, Tithable, unleſs there be ſome 
(1)P.7.) ac. C, im 1 ng 7 Not ithſtanding the —_— although 
djudg. Fraudin A r at his own.co 
Weds Alemoath bent Tikable, whererhe One at ogmncol 
C.B.Smith's 1.-roes and labour,made the —— 
Cale, it = not be otherwiſe, where the © "Yi doth no more 
; down the Graſs of the firſt - xy - cs 
Green's Cale. & Agiſtment, that is, ata Graf rows; this is Tithable, and re- 
nnd "y" G_ =_ = _—_ Tenants of the Land, not of the Cattel, 
dew larly by the Ow © un). Here- 
PERy by the Stranger (=) 
Phy ttiplace. ſtome makes it Tithable by , ; : 
ac-B, unleſs the Cu ; Agiſtment (0s); but 
Ho OW: tofore there was not any _—_ pare = , F :s(asaforelard)to 
were, Sow (heLow iotanen cobect of the Cirtel but of the Land (9). 
Trw# be paid bythe Owner, not © was ded the depaſtn- 
0) a_ Under this Notionof _— is _ _— —_—— 
Miich.28. El. rage of Barren Cattel, wy _— bye ho CAS ths 
C. B. Griſman Quota of which Tithes- isr - the Time of the Paſturing,ac- 
— LUI oy ec —— the place; yea, though the 
446 bred for the Plough or Pail, tobe emp ul ; 
Mich, 8 Cattel be br hat isno Inhabitant 
jc 266 _ pro: 5% Tithe Torr fiynt os Agiſtment of =_ 
Baxter & within the Pariſh, Oxen, Horſes, or Beaſts of the 
Hopes, Cattel. But for profitable Cattel, as Vxen, 4 no Tithes ſhall be 
4, > oy v4 n—yer nos 1): Bieifc Cattel or Horſes be 
646 a.6,79. Paid forthe Agiſtment thereof (+) : bought 
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bought not for any Husbandry in the ſame Pariſh, but to be fold a 

gain, Tithe ſhall be paid for the Agiſtment thereof, and a fraudu- 

lent employment of them in the Pariſh to defeat the Parſon of his (r)Rol.647. 

Tithes,will not prevent the ſame(r ). A. ſued a Prohibition againſt 13+ 

B. Parſon of D. becauſe he Libelled in the Eccleſiaſtical Court for 

Tithes for Agiſtments the Plaintiffpleaded, That he had alwaies 

paid 124. for every Milch-Cow going in ſuch a Paſture 3 and for 

this payment he had been diſcharged of Tithes for all Agiſtments 

inthat Land. In this caſe it wasſaid, That this payment of money 

for Milch-Beaſts, ſhould not diſcharge him from the payment of (5) Hil. 43. El. 

Tithes for other Beaſts(s)). In the Caſe of Lacie againſt Loxg the Cp.sharing- 

ſuggeſtion for a Prohibition was, That Parſon ſned in the Spiritual co: ard Fleet- 

Court the Owner of the Land for Tithesof Cattel, which he took wood's Caſe. 

to Agiſtment, where he ought to ſue the Owner of the Cattel: It ©914s5Þ- 157- 

ſeemed reaſonable tothe Court, that the Suit was well brought a- 

gainſt the Owner ; but be it qzomodocungue, it belongs to the Spiri- 

tual Court to determine, whether the one or the other ought to be 

Sued ; therefore for that reaſon, asto that pointy, a Conſultation 

was granted per Geriam (te). Vid Paſture. | \Auyts 
Agreement : No Parſon can by any Agreement made with his ,.,c _ 

Parilhioner bind his Succeſſors ; but being made with him for his Jones Rep. 

Tithes during only the Parſons life, this is go0d.(#). And an A- ()Co.t 1.194 

greement only by Word,without any Dis be good, made by 2-43: 

the Parſon with his Pariſhioner, that he ſhall keep his Tithes (w.) (®) Yves 

A Parſon contracted with A. his Executorsand Aſſigns, for 10s, Sade 

to be annually paid him by the ſaid A. his Executors and Aſſigns, 

That he, his Executors and Aſſigns, ſhould be quit from the pay- 

ment of Tithes for ſuch Lands during the life ofthe Parſon : A. 

paid the Parſon 10 5s, which he accepted of, and made B. an Infant 

his Executor., and died : The Mother of the Infant took Letters of 

Adminiſtration durante minor: etate of the Infant,and made a Leaſe. 

at willof the Lands : The Parſon Libelled in the Spiritual Court, 

ir the Tithe of the ſame Land againſt the Tenant at Will, In this 

Caſe it was ſaid, That the Agreement did oblige the Parſon during 

his life : and although the Aſſignee could not ſue the Parſon upon : 

theContraCt,yet he ſhould have a Prohibition to ſtay the Suit in the 

Eccleſiaſt.Court,and-put theParſon to his Remedy for the 105.upon - 

theContract,for that he could not have Tithezin kind, by reaſon of.” TT 

the Compoſition made(+).If aParſon agree and contract with one () B. 4 cot 

of his Pariſhioners,that he ſnall keep back his own Tithes,if that be: 3nd Beanei's 

madeafter that he hath ſown hisCorn,and for the ſame year only,in Caſe. 

that caſe the Agreement ſhall be good.: Andif the Parſon ſue in Godbolt. 333%; 

the Eccleſiaſtical. Court for the ſaid Tithes, the Pariſhioner ſhall. 

have a Prohibition ; but if it be for more ycars than one, or before 
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the Corn is ſowed, this ſhall not be good, by Gke and Foſter againſt 
Warburton ;, and Coke ſaid it was ſo adjudged in B.R. in Parſon 
Booths Caſe, That a ContraCt made with a Pariſhioner for keeping 
back of his Tithes for ſo many years as he ſhall be Parſon, was 
not good : and ſoit was Wellow's Caſe here alſo : But it was A» 
greed by them all, That ſuch a Contract or Agreement for the 
Tithes of any other was void ; but only of the party himſelf, who 
was party tothe Agreement, and that ought to be made by way 
of keeping them back. Yid. 20 H. 6,& 21 H.7.21,b.(y). Tithes 
cannot be granted without Deed : It was Agreed by the Juſtices in 
Bugg and Woodward's Caſe, That an Agreement between a Pariſhi- 
oner and the Parſon, that in conſideration of twenty ſhillings per 
An. he ſhould hold the Land diſcharged of Tzthes during the life 
of the Parſon, was not good to ground a Prohibition upon, for 
that the grant of Tithes cannot be without Deed (z). Thelike 
in 'Hawks and Brayfield*'s Caſe, in ſtay of Suit for T:thes in the 
Eccleſiaſtical Court, it was Surmized, That A. was ſeized of a 
Meſſnage and Lands in the Pariſh of D. andagreed with the De- 
fendant being Parſon, in Conſideration of ten pounds tobe yearly | 
paid by A. to the Defendant during their Joynt-livesand his con- 
tinuing Parſon, in ſatisfaCtion ofall Tirhes growing upon the ſame 
Lands, that he ſhould hold the Lands without payment of Tithes, 
Reſolved, it was not a ſuſficient Surmizeto grounda Prohibition: 
For an Agrecment to be diſcharged from payment of Tithes, for 
one year by word, may be good ; but ſuch an Agreement during 
the life of the Parſon cannot be good without Deed ( a). 

Alms, or T hings appointed for Alms, are not Tithable (6. 

Animalia Vtilia;{uch as Cows, Sheep, and the like, ſhall pay Tirhes 
in kind. 

Animalia Inutilia, as Oxen, Horſes, and the like, though Tithe 
cannot be paid thereof #7 ſpecte, yet for their depaſturage,or what . 
bargain is made for the ſame, Thes ſhall be paid (c), "% 

Apples : Suit in the Eccleſiaſtical Court for the T the thereof, 
indiſcharge whereof an Award or Afbitrement was there pleaded, 
and the Plea refuſed ; notwithſtanding which a Prohibition was 
denied (4). 


8 643+ & Co, 11. par. 49. 4. Dr. & Stu. 173, 


Ark of Timber-trees is not Tithable, but is priviledged to« 
gether with the Trees. 
Barren Ground, which is ſxapte natura Barren, is not Tithable ; but 
if Tithe-Wool and Tithe-Lamb have by Thirty years been paid 
for it, and after by Manurance is made Fertil, then for the firſt Se- 
yen years ſuch Tithe ſhall be paid for it,as was paid before. There- 
fore Barren Heath or Waſt-grounds,naturally Barren and not Ma- 
nurable without extraordinary charge, may pay Tithe of Wool, 
Lambyor thelike ; but being converted into Tillage, ſhall pay no 
Tithe of Corn or Hay for the firſt Seven years after ſuch improve- 
ment ; during which time it ſhall pay only ſuch Tithe as was for- 
merly paid : otherwiſe it is, if it became barren only by ill Huſ- 
bandry (e): Or if it became barcen by ſome accident of Inundati- (e) More, 
on, or overgrown with Buſhes, and after reduced again to Fertili- Caſe 1278, 
ty; in that caſe it ſhall pay Tithes | (f). Allo Marſh- & Sn _ 
Lands newly gained from the Sea,and Fenn-Lands gained from the ;;,; Caſe. © 
Freſh waters by Drayning,&c, are not within the Statute of 2 Ed, 2 El. Dyer. 
6.c.13. to be freed from the payment of Tithes during the firſt Se- 170. & 2 Ed. 
yen years after the gaining thereof. Likewiſe, if Land be gained Ga / a 
fromthe Sea, and that by great coſt and expence, and afterward pj. _ "7 
turned to Arable-Land ; it was the Opinion of the Court, that it 391. b. vid. 
ſhall pay Tithe notwithſtanding the Coſts, becauſe it is not Barren 1 5 Car. B.R. 
Land of it ſelf,but only by accident.and ſo not within the ſcope and 18 S«g42» and 
intention of the Statute of 2 E4.6.(g). In the Caſe between Srrowd te) I 
and Hopkins upon a Prohibition, T wo Points were argued by the Jac.B Do 
Four Juſtices, viz. (1) When a Prohibition is brought upon the and Buck's 
Statute of 2E4.6.to ſtay a Suir in the Eccleſiaſtical Court forTithes Caſe. 
of Barren-Lands the firſt Seven years, it behoves the party who wg . ns ” 
brings the Prohibition,to prove his Suggeſtion within Six months, *** _—_ 
otherwiſe a Conſultation by the ſaid Statute is grantable.(2)When 
a Conſultation is granted for theReaſon aforeſaid,yet the party may. 
have a new Prohibition upon the ſame Libel ; for that the Statute 
of 50 Ed.3. doth not extend to a Conſultation granted upon 2ox- 
probate of a Suggeſtion within Six months, but wherea Conſultati- 
on is granted upon the matter of a Suggeſtion: And ſothe Chief 
Juſtice declared the Opinion of the Four Juſtices, and thereupon a 
Rule given, That the Prohibition ſhould ſtand, and the Defendant 
notwithſtanding ſuch Plea aforcſaid in Barr of the Prohibition ma 
plead in chief to the matter of the ſaid Suggeſtion, and if he wall 
Ppp diſpute 
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diſpute it, then he ſhall have ſeveral Conſultations ont the ſaid Li- 


Cb) Hil.6.Car. bel (þ). Thus (as aforeſaid) in a Prohibition for Tithes it was 


B.R. Strowd 
ver ſ.Hos bi NS. 
Jones Rep. 


Sherington 
and Fleet- 
wood's Caſe. 
Crr. par.L- 


Bulſ par.3- 


faid by Popham Chief Juſtice, That if Lands be overflown with 
Water,and afterwards gained by Induſtry, Tithes ſhall be preſent- 
ly paid, —_— it had been overflown time out of mind ; for 
thoſe Lands of their nature were not barren, and the Statute of 
2 Ed.6. doth not intend,that Tithes ſhall not be paid within ſeven 
years, but of ſuch Lands as were meerly Barren, and made good 
by Foldage or other induſtrious means. And ſoit was Adjudged 
Paſch.14 Fac.B.R, in the Caſe between Witt and Buck, in a Prohi- 
bition upon the Statute of 2 Ed. 6, as. 13, the Clauſe touching 
Barren and Heath-ground, of which after improvement, no Tithes 
to be paid the ſpace of Seven years next after the Improvement : 
For a Prohibition it wasſhewed, That this Land, for which the 
Parſon Libelted for Tithes, was Marſh and Sandy Land, and cover- 
cd with Salt-water, ſo that time out of mind no Graſs had been 
known there to grow, nor any profit at all made of this, untilnow 
of late time, by and with the great coſts, charges, and Ore, 
of the Tenantzthis ground had been lately gained from the Sea,an 
from its overflowing, by repairing and making new Banks and Sea- 
walls, and by continual repairing of them, and ſo he had now con- 
verted the ſame into Arable Land, where he had corn, and of this 
Land the Parſon Libels for Tithes in the Eccleſiaſtical Courts And 
upon this matter thus ſhewed, a Prohibition prayed, being to be 
diſcharged from payment of Tithes of this Ground for Seven years; 
this Statute being thus made for the encouragement of Tenants to 
make improvement of their Land. Coke Chief Juſtice, It was Re- 
folved inone Farringror's Caſe upon this Statute of 2 Ed. 6. that 
Wood-ground is not Barren ground within this Statute ; This was 
there Adjudged, That ifone do ſtock and grub up Wood-ground, 
andafter convert this into Arable ground,he hath by this meliora- 
ted his Land,but with great coſt and labour;yet he ſhall pay Tithes 
for this ground preſently;for that Heath and barren-ground,intend- 
ed to be within the Statute, ought to be ſuch Land as is ſuapte n- 
tira fterilis, and Barren. Doderiage Juſtice, A Salt Marſh, if this be 
fenced and ſo made good Meadow, fhall pay Tithes preſently ; yet 
before this was ſo fenced, no Tithes thereof payable. Coke, This 
Land ſhall be out of the Statute. out of the clauſe of Diſcharge for 
Seven years, notwithſtanding this charge the Tenant hath been at 
in gaining this Land from the Seazfor to have this Land within the 
clauſe of Diſcharge within the Statute,, it ought to be Suapte nature 
Barren, whih here it is not, but by accident, and hy the over- 
Joving of the Sea.. The whole Court agreed in this, Tharby this. 
atute Buren ground is ſuch ground as will not bear Corn of it 
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ſelf, without very great colt in the extraordinary manuring of it ; 
and therefore, that this is no ſuch Barren ground within the Sta- 
tute, as ought to be diſcharged from payment of Tithes, but that 
Tithes ought to be paid for the ſame, and that the Parſon had juſt 
cauſe to ſue for his Tithes in the Eccleſiaſtical Court , and there- 
fore the Prohibition was denied. 
Beech-T rees, regularly are Titheable; yet in a County where 
there is a ſcarcity of Timber, and where Beech is uſed as Timber 
for Building or the like, there poſlibly they may be diſcharged of 
ying Tithes ; and therefore in Tri». 38 Eliz, it was Reſolved, 
That Tithes ſhall be paid of Beeches, although they are above 
twenty years growth, for they are not Timber. Yet in Hol 
and Lee's _ -- RN it was Reſolved, That Tithes 
ſhould not id of Beeches of above twenty years growth ; (5). c; om." 
And in Pindas Caſe it was alſo Reſolved I That Breches _ 0 ym _ 
twenty years growth, being Timber,ſhall not pay Tithes (4) ; yet £*s Caſe. 
ina Countrey where there is plenty thereof, they are not to be ac- &) More.Caf. 
counted Timber, or Tithe-free. So that Beeches in their own na- & - hou oy 
tureare not computed Timber-trees,and therefore Tithable , ex- Caſe. 
cept where by the Cuſtom of the Countrey,where there is ſcarcity 
of Wood;they are accounted Timber-trees, in which caſe they are 
not Tithable (/ ) : The Judges of the Common Law have Reſol- (1) Adjudg. 
ved, That all ſort of Wood that is uſually employed for the build- Paſch. 16 Jac, 
ing of Houſes, Mills, &c. are Groſs Woods, and within the Sta- pat hs Pandey 
tuteof 45 E4. 3. cap. 3. of which ſort are Oak, Aſh, Elme, Beech, (6 
Herſe-Beech;and Horn-bean,againſt the opinion in Molyr's Caſe(m); (n) Sir 5. 
asalſoin Man and Somertor's Caſe, where it was faid by Tanfield Deggs Law of 
Juſtice, That Beech by the Common Law is not Timber : and ſo Tithes,c.4- 
he faid it was Adjudged in as and Pagett's Caſe; and in that caſe 
it was holden, That Tithes ſhall not be paid for Beech above the 
growth of twenty yearsin a common Countrey for Wood, as in 
Buckinghamſhire, for there it is reputed Timber; but ina plentiful 
Countrey of Wood itis otherwiſe, for there it is not Timber, and 
Tithes ſhall be paid of it, as Sylva cedua, for which Tythes ſhall 
be paid under the growth of 20 years (). Jac. C.B. Men 
Bees pay not Tithesby the Tenth Swarm,but by the 10th meaſure 2,4 5,nwem's 
of Honey,and the Tenth weight of Wax ; and are Predial Tithes. Caſe. Browal. 
Birch-Trees are Tithable,though above 20 years growth(o );and 1. par.84- 
therefore in Foſter and Leonard's Caſe, in Attachment upon a Pro- (0) More: Caf. 
hibition forSuing for Tithes of Great Wood, againſt the Statute 5377» £57% 
of 43 Ed.3. it was Reſolved. 1. That of Birch Tithes ſhall be paid, 
for that they are not ſuch Wood as the Statute intended,as ſerving 
for Building. 2. That Oak and Elm cut down before the age of 20 
years ſhalt pay Tithes for till they are of that age they are not of 
Ppp 2 that 
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that value as the Law regardeth for the ſes aforeſaid, Alſo in 
Foſter and Peacock!s Cale it was Reſolved, That for Birch above the 
(4) More. age of 20 years growth Tithes ſhould be paid (q). 

Bricks are not Tithable, as was Adjudged in the Caſe betwixt 
(r) Mick.19. Liff and Watts (r). 
Eliz.B.R.& Broom for Fuel ſpent in the Pariſh is not Tithable (5s) ; but if old: 
& Paſch. 34 El ;. (4211 Pay Tithes, unleſs the Owner can preſcribe or prove a Cys 

Ti 
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(;) More ſtom of Tithing Milk or Calves of Cattel kept on that ground. 
1279. but regularly Tithe is not due of Broom ſpent for Fuel. in. the Pay 
{t) Paſch. 40 riſhioners houſe within the Pariſh (7 ), 

Eliz. Auſtin 

& —_ ad 

judg. per C87, = 


Alves are computed among the Mixt Tithes,which with Coles, 

Kidds; &c. are within the number of Tithes in kind; the 

Parſon muſt have the Tenth thereof whenever it comes, if there 

be no Cuſtom ta the contrary ; for it is a good Modus Decimandi 

for Tithes of Calves, to pay a Calf for Tithe, if he hath Seven in 

one year; and if under Seven, then to pay a halfpeny for every 

Calf for Tithes ; and if he ſell any Calf, he ſhall pay the Tenth 

fu) Mich. 14. part of the price (#). Calves ( as alſo Lambs ) are Tithable when 
Jac. -— * theyare Weanable, and able to live without the Dam; if they be 

Cale, ſold, the Parſon hath for the moſt part the Tenth peny in moſt 
places, unleſs ſomething be in the Cuſtom againſt it: Alſo the 

Tithe of Calves, Colts, &c. is to be apportioned with reſpect to the 

places where they were engendred, brought forth,and nouriſhed; 

but Cuſtom muſt prevail, 

Catrel kept only for the Plough and Pail -pay, no:Tithe : alſono- 

Tithe ſhall be paid for the Paſture which is eaten by the Oxen of 

the Plough, or by the Cattel of the Pail. Mich. 9 Jac; Baxter & 

Tr. 1s Jac. B, {0p*> p*r Guriam, No Tithe ſhall be paid for Horſes of the Plough; 
Belle & Tarde, for the Parſon hath the benefit of their labour in the Tithes of the 
Prohibirion Corn. Tithes are not due for the young Cattel, which a man rears 
”__ for the Plough,for they are for the manuring of the Land whereok 
oy __- R- the Parſon hath the Tithes,4. 14 Fac.B.Watley & Hanberry. Reſol- 
Williams, ved,and Prohibition granted, ch. 14 Jac.P.R. Foyſe & Parker. Re- 
Probibition- ſolved,and Prohibition granted, Trim. 12 Fac.B.R, Maſchal & Price, 
granted, per Ciriam, No Tithes are due for the young Cattel,which a man 
Bn. Jac rearsfor his Dairy ; dit. Caf. Foyſe,G dift.Ca]. Kneebon,Prohibition 
, on . 

& #vodree; Branted. If a man according tothe Cuſtom of the Countrey ſow 
Conſultation His Land to feed his Horſes for Tillage ; and the uſage be to ſuffer 
gcnicd. the Horſes to feed upon that Land. without any other _” 
&=. 


. 
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therewith, the Parſon ſhall not have any Tit ” 
nothing but Paſture for ſuch Horſes. If 4 ELITES / ——_ 
- _ _—_—_— a" _ pay Tithes thereof; otherwiſe, if Fa Tha ie 
em,feed them and ſpen in hi 
Nor ſhall a man that. feeds Sheep on his Land. and fer Kang Sans Caſe 
eats them in his own houſe within the Pariſh, pay any Tithes there "= 
of. If a man buy or breed barren Cattel,as Oxen and Steers,and 0/44 Adjedg'd, 
ſellthem,he ſhall payTithes for their Paſture, for they CR Id Re '- — 
any other Tithes:otherwiſeit is of Barren Sheep,as of mr hay” nlages & » 
they can yield Tithe of their Wool. If a man keep Horſes which Fiotweed, 
are Barren Cattel,to ſell;and he ſell them accordingly,he ſhall 7 {= 
_- —_ . Buri = reſolved in Facy and Longs C iT ) pet Gn. BR 
01 1] not be paid of any Cattel eaten in ſhi 
mily, no more than for Cattel reared from the ah qooT tg Tres Jac. 
Cartel therefore or Beaſts for the Plough or Pail are not Tith -— 
able, otherwiſe in caſe they be only kept for ſuch uſe, till the be TW 
ready for the Plough or Pail, and then fold aways. in ſach caſe- th 
ſhall pay Tithebeing ſo ſold for profit, Andif they. ſtray from = 
toanather fideof a Common belonging to two Pariſhes, no Tithe 
is payable for this.to the Parſon of the Pariſh where the Cate | radon 
ſtray. And as Dry Cattel, though bred for the Plow,asxe Tiths bl T i —_ 
, y be ſold or killed for the | :" by ACC- Trin, 
| pogo of the place(4). Likewiſe "tor ven pope oy Jan LY 
s, Colts, Piggs,&c, where their Damsare removed from ne 33: nee 
place to another,a Rate-Titheis payable to the Parſons according BR. 1 27.8 
- the times of their abode in the ſeveral places, from the la Jac. B Rk. 
- ve engendring, by the Month-Rate (5). Alſo Cattel Tithable 7thi's Cale: 
4 ng in any waſte place, not commonly known to be inany P DS. Con 
- h, are Tithable to the Parſon of the place where the Oveins of Bur _ 
_ hom arp = s pon do feed one half of the..year & Man? 
»and the other half year in another Pari ,, d 
oy be equally.divided between the two Parſons: of och Paris Dimes 16 | 
- ORRnny for a greater or leſs time, provided it be ws _— 
Tu xfa Month or 30 days; but of any leſstime than a Month . Pom 622 
Ree - payable (e). 0 WP be yp or pledged, the _—_ (c) —_ 
oY PAY CLE. 5 WES OS ONE DFO e Is owne ie 7 Jac. B, 
ry 3 but if a man Bail Cattel or other goods to Re ball Tikes Erc6 Dine 
. them ſhall not be paid by the Bailce, becauſe he hath o 
yinthem, but only a Rebailer (4). 90 ProPer- (4) Paſch. rg... 
_ ts *'Sare nor Tithable mn Ho 
ee paying ithe,...cmptsthe pa wy the Mi Abr. : 
a the Oheee n made. Et 2 contra, 25 that > bo) _ 
cre Milk IS Tithed. Et vice verſa, Therefore. to preſcribe ” 
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Jac. B.R. m- 
rer Daderidge 
and 7obnſon. 
(h) Ibid. 

£) 20 Eliz.B. 

» by Wray, 
and all the 
other Judges. 


_{h) Co.4-44-4. 
2 Inſt. 655, 


Dr. & Scud. 
I.2. Cc. 55. & 
Hob. 196. 


pay the Tenth Cheeſe between ay and Angſt for all Tithe- 
Milk within the year,and not the Tenth part of the Milk,may be a 
good Preſcription (e). And where Milk is Tithed in kind, there 
no Tithe-Cheeſe is due: In which caſe, as in all others of Tithing, 
the Cuſtom of the place is to be obſerved. 

Cherry-Trees in Buckinghamſbire have been Adjudged Timber,and 
Tithe-free (f ). . | 

Chicken of all Tame-Fowl are Tithed in kind, according to the 
Cuſtom of the place. No Tithe ſhall be paid of Chicken, for that 
there is paid Tithe-Eggs; and Prohibition granted. {15 Fac.B, 
R. Reſolyed, 

Clay is not Tithable (g). 

Clothes Fulled ina Fulling-Mill pay no Tithes (b). 

Coles are not Tithable ; therefore a Preſcription de non Dec;- 
mandg ( as to that) is good (5). No Tithes ſhall be paid de jar 
for Cole. Hill. 14 Fac. B. R, per Houghton, 

Common of Eſtovers, or the Wood which a man burns in his 
houſe, doth not pay Tithes. 

Compoſition Real is one of the waies or means whereby Tithes 
may be diſcharged : It is where the Incumbent, Patron, and Ordi- 
nary, by Deed or Fine, do agree that ſuch Lands ſhall for ever be 
freed and diſcharged of all manner of Tithes paying an Annual 
payment, or doing ſome other thing for the profit or advantage of 
that Parſon or Vicar to whom the Tithesdid belong ( k), from 
which Compoſitions of Preſcriptions de Modo Decimands have, or 
ſhould have had their Original. But theſe Real Compoſitions, ſo 
as to oblige the Succeſſor of the Parſon or Vicar that made the 
ſame, ſeem now to be reſtrained by the Statute of 13 Eliz. cap.10, 
whereby they are prohibited from making any Grant for above 
21 years or three Lives,and that which the accuſtomed yearly Rent 
reſerved. And if the Parſon or Vicar make any Compoſition with 
his Pariſhioner without his Patron and Ordinary, it ſhall bind only 
for the Parſons life, and during his Incumbency. This Compoſition 
iseither between Parſon and Pariſhioner, or ter Clericos ; if it be 
between Parſon and Pariſhioner, and it be touching Tithes paſt, 
the Compoſition is good,though it were without anyConſideration 
at all : but ifit be touching Tithes to come, it may be good astoa 
payment of Tithes only in part,but not good as to a non-payment 
of any Tithes atall ; nor is it good in part without the Biſhops ap- 
probation and confirmAion. If the Compoſition be sntey Clericos, 
and the Tithes be Perſonal Tithes, it holdeth not : but if they be 


_ Predial Tithes, the Compoſition holdeth, the Approbation of the 


Biſhop of the Dioceſs being thereunto had. So that the Compoſiti- 
on for the remitting or entirely taking away of Tithes is not good 
| in 
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inLaw z but a Compoſition with the Parſon or Vicar to have but 
the thirteenth Sheaf for his Tithe,was held to be a good Compoſi- 
tion, and ſhould bind the Parſon (7). Compoſition may likewiſe C*) Hugtr, 
prevent the payment of Tithes in kind z and ifit be made with a Parſors row, 
Parſon or Vicar to pay a Modus Decimandi, which hath continued ©P- 27. 
time out of mind, Cuſtom being equivalent to Law,itis good, and _ 8 H.6.22, 
hall bind the Parſon and his Succellors (-»); and although a Modws ;;* _ _ 
Decimandi cannot begin at this day,but mult be by Preſcription,yet 1 Ea. - A. 
2Compoſition may be made,which ſhall bind during thelife of him 12H. 4. 13. 
that made it (2). The Caſe was, A Vicar did contract with his Pa- 19 H. 6. 75. 
riſhioner to pay ſo much for increaſe of Tithes,and died : his Suc- 3%: 35, 
ceſſor ſued in the Eccleſiaſtical Court for them. A Prohibition in -— H. y7 ns 
this caſe was granted by the Court. The words of the Contract 25 H. g. 4 
were ( inter ſe convenerunt :) It was holden, that this was nota Real 27 H. 8, 20, 
Compoſition, although that the Biſhopdid call it Realis Compoſitio, ® 2T acc. 
for his calling of it ſo,doth not alter the nature of it ; but it re- on _ 4h 
mains a Perſonal Contract, and ſo ſhall not bind his Succeſſor , al- cps Cale. | 
though it were confirmed by the Biſhop. It was ſaid by Mallee Ju- 
ſtice in thiscaſe, A Real Contract, although it be made between 
Spiritual perſons, and of Spiritual things, 1s only queſtionable at 
the Common Law (0). Compoſition ſhall bind during the life of (0) paſch. 19 
him that made it, though not his Succeſlors ( p). Car. B.R, 

Coneys taken in a Warren ſhall pay Tithes; yet they are not Pre- Hitchcock & 
dial, but Perſonal Tithes. Sed 2. Whether Tithes ſhall be paid of _ 
them z becauſe Berkley Juſtice, They are not Tithable but by Cu- wach. 87, 
ſtom, 15 Car.B.R. For no Tithe de jure without a Cuſtom ought to (p) Mich. 6. 
be paid for them, for they are Fere nature, Trin.8 Car.B.R. Worden Jac. C. B. Caſe 
and Benner's Caſe ; after a Prohibition granted,a Conſultation de- ##!dmay & 
nied per Ceriam forthe reaſonaforeſaid. Paſch, 13 Car. B.R. Sir Fo, 9% 
Brewen and Dr. Bradiſh's Caſe per Cur. a Prohibition granted, and paſch. 145 Car, 
Hill.13 Car B.R. Vincent and Tutt's Caſe, Prohibition granted; and Adjudg, acc, 
for Prohibition pleaded by the Parſon to have them by Preſcripti- 
on, Mich.14 Car.B.R Wilkams and Wilcock's Caſe.Or if a man ſteals 
Coneys out of a Warren, he ſhall pay no Tithes of them, becauſe 1via. 
the Law gives him no property in-them ; nor ſhaH the right Owner 
pay any Tithes of them, becauſehe hath no profit by them. 
Corn pays a Predial Tithe, as that which comes; partly by the- 

Induſtry of Man, and partly of the Earth, Ach. $ Fac.C. B, Mag- 
#4Charta 649, And if a Cuſtom be alledged, That the Parſon: 
ſhall have but the Tenth Sheaf of Wheat for all the Tithes of all | 
matinex of Corn and Grairj, this is no good Cuſtom (x). Yet 39 Eliz, 
Corn-of all kinds fowed is Tithable according te-the Chſtonr of & Þ 
the place ; atid 4s commonly Tithed by the Tenth Shock; Cocks, 
« Sheaf, where the” Cuſtom 'of the plate is ot otherwiſe;, but 
not 
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not to put the Parſons Tenth-up on end in Shocks, unleſs the Cy- 
ſtom of the place be ſo (5). And if the Owner will not cut his Corn 
before it be ſpoiled, the Parſon is without remedy (t). And if he 
doth change the Corn or Grain ſowed in the fame ground , ſuch 
-Cchange-of the Corn ſo ſowed doth change the Tithe to the ſame 
"kind of that Grain. -And if a man pay Tithe of Corn, he ſhall 
'not pay any Tithe-for the Stubble , which grew the ſame year on 
'that Land. «Hill. 6. Fac. B. pl.13. Smith's Caſe per Cur. & Caſe ibid, 
Paſch. 7 Fac. per Cur, & Mich, 9 Fac. Baxter & Hope, for the Af- 
ter-graſs, & 2 H. 4. Rot, Par. xu.93. No Tithes for the Apiſt- 
ment in ſuch After-paſture. And ifthe Parſon hath Tithes of Corn: 
one year, and the Land be left without Seed the next year , that 
ſo it may be Plowed and made ready for Seed the third year , no 
Tithes-ſhall be paid the ſecond; for by lying freſh the Land is the 
better, and the Parſon will have the better Tithes the third year, 
Paſch.7 Fac. Smith's Caſe. By the Statute of 2 Ed. 6, cap. 13. the 
Parſon or Vicar is priviledged to come upon the b_ o ſee the 
Tithes ſet forth: For by the faid Statute it 1s Enacted, That at the 
Tithing-time of Predial Tithes, it ſhall be lawful for any to whom 
Tithes are payable, or for his Deputy or Servant to ſce the faid 
Tithes to be ſet forth and ſevered from the Nine parts, and quiet- 
ly to take and carry them away. And as the Parſons Rights are 
hereby ſecured from the danger of haviag his Predial Tithes ſub- 
traſted: ſo likewiſe the Law hath provided not only for the pre- 
vention of his being defrauded therein, and for his quiet remoyal 
and carrying the ſame away ; but alſo for an open, free, and unmo- 
leſted way and paſlage through which to carry the ſame away, as 
appears by Halſey's Caſe. The Caſe was this : H. procured a Pro- 
hibition againſt #. and declared , that the Defendant had ſued 
him in the Eccleſiaſtical Court for a Way or Paſſage; he was Pro- 
prietor of Tithes in the Pariſh of 27. and that the Common way 
ro carry the Tithes out of the Plaintiffs Land was by a Cloſe called 
S. and that the Plaintiff had ſtopt it up, when in very truth the 
Way was by Preſcription by a Cloſe called W. and that he had 
Pleaded it in the Eccleſiaſtical Court , and the faid Court would 
not allow thereof, and for thatthe Cagnizance of a Preſcription 
fer a Way ought to betried at the Common Law, and not inthe 
faid Court, &c. Whereupon the Defendant demurred, and by 
the Opinion of the whole Court a Conſultation was granted ; for 
that the Cognizance of V/ays for the carrying: of Tithes belong 
to the Court-Chriſtsan, as appears bythe Statute of 2 Ed. 6, and 
Fitz..N.B. in Conſultation, and Lindwood we Decim. (u) When 
Tithes of Corn are ſevered from the Nine parts, ,an: Action of 
Treſpaſs lieth againſt any that-ſhalbrake them away, whether 
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be the Ownerof the Land or a Stranger (w). Alfoan Attion of (») Brod. 

Debt lieth for Predial Tithes, as of Corn, Wood, Graſs, Fruit, Dimes 6. 

Hay,%c.and treble Damages recoverable upon the ſaid Statute of > 

+£4.6.13, But not ſo for leſſer Tithes,as of Wool, Lamb, &c. nor 

for money givento the Parſon in licu thereof; but for each of theſe 

Suit may be commenced according to the Statutes of 27 H. 3.and 

2£d.6.13, & .32 H.8.7.(x). So thatif the Owner ofthe Corn (x) Co. 

ſet out his Tithes, and after take it away, the Parſon may ſue him } 5. _—_ 

inthe Eccleſiaſtical Court, or bring an Action of Treſpaſs againſt 

him: But the Parſon may not ſue a Stranger in the Eccleſiaſtical. _ 

Court for taking away the Tithes which were ſet out. In Hele's | r— _ 

Caſe againſt Frertenden, the Reſolution of the Court upon Two eee 

Caſes upon the Statute of 2 Ed. 6. for not ſetting forch of Tithes Law, &c. 

wasthis,viz. A man poſleſſed of Corn ſells it, and before Two 

Witneſſes ſets out his Tithes, and afterwards privily takes away 

the Tithes 3 and the Parſon fues him upon the Statute for Treble 

dammages, for not ſetting forth of Tithes: And the Defendant 

proves by Witneſſes that he ſet forth his Tiches; yet the Fraud is 

provided againſt by the Statute , for the words are [without fraud 

or deceipt, ] In the ſecond Caſe,One ſecretly ſells his Cornto one 

who was not known, and afterwards the Vendee commands the 

Vendor tocut the Corn,which he doth, and takes away the whole 

Corn without ſetring forth his Tithes ; the Qyeſtion was, who 

ſhould be ſued forthe Tithes : and the Court held, that the firſt 

Vendor ſhould be ſued, for it was fraudulent. And wherea Wo- 

man,being Proprietor of a Parſonage took A. to Hrs>and; a Pa- 

riſhioner within the Pariſh ſet forth his Tithes and divided them, 

and then immediately took them back again ; 4. the Husband a- 

lone ſued for the Treble value according to the Statute of 2E4.6. 2 

points were movedy( 1) Whether that were a ſetting forth within 

the Statute? And by the Court, that it was not ; . and ſo hath 

been Adjudged in 43 & 44 Eliz. and 1 Fac. (2) Whether the 

Husband may ſne for the Treble yalue without naming his Wife ? 

Andto that the Court would be Adviſed;for though the Husband Ford vert. 

may ſue alone, where a thing is Perſonal for which he ſtieth, as the Pomroy. 

Books of 4 Ed.4-31. 7 Ed.4.6. 15 Ed.4.5.& 11. are; yet where broval pa-2. 

the Statute ſaith , that the Proprietor ſhall have ſuit for the not 

ſetting forth, &c. the Husband 1s not intended Proprietor as the 

NMatute intends,but the Wife,and for that the Wife ought to joyn. 

forthedue manner of Tithing Corn , the Pariſhioner ought of 

Common right to cut the ſame , and to prepare it for the Parſon, , 

and to ſeparate it, from the Nine parts ; he oughtalſo of Comman 

right to make upthe Corn into Sheaves, but is not obliged to ga- nil.s Jac.B. 
and ſet it upintoHillacks or heaps,for the manner of Tithing pl.1 3-per Cure 

Qqq is 
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is good,if the Corn be thrown out in Shocks ; and being ſo ſet out 
they become Law-Chattels. In Guin and Merryweather's Caſeit 
was faid by Doderidge Juſtice, that if one defame and ſcandalize 
the Parſons Title to the Tithes,although he be not puniſhable for 
this in the Temporal Courts , yet he is puniſhable in the Eccle. 
ſaſtical Court ; he ſaid alſo, that when Tithes are ſet out; they are 
then Lay-Chattels,and if a Stranger carry them away, the Attion 
lies not in the Eccleſiaſtical, but Temporal Court ; otherwiſeit is 
if it were not ſevered from the Nine parts. LZey Chief Juſtice 
Agreed it, and ſaid, that if a Stranger take the Corn before Seve- 
rance of the Tithes, the Parſon ſhall ſue in the Eccleſiaſtical Court 
for Tithes againſt theTreſpaſſer,and not againſt the Terre-tenant; 
And where the right of Tithes comes in queſtion,prohibition ſhall 
not be granted. Nor ſhall Fraud or Covin prevent the payment +» 
of Tithes; for ina Caſe of Tithe-Corn , where the Cuſtom of 
L. inthe County of B, was alledged , that the Parſon oughtto 
have the Tenth Land of Corn,beginning at ſuch Land which was 
next to the Church ; the Occupiers of the Land, to defraud the 
Parſon by Covin,did not ſow the Tenth-Land, nor manure it; yet 
the Parſon ſued for Tithe in kind,to have the tenth cock for Tithe 
of the Corn ſowed,and a Prohibition awardednotwithſtanding the 
Covin, becauſe he had Remedy at the Common Law forthe 
Fraud. 

Cows that yield Milk,no Tithe is to be paid for the paſture there- 
of; and if a man hath but one Cow, and no Cheele made ol the 
Milk thereof, the Cuſtom of the place muſt be obſerved, ſo that 
ſomething be paid for the Tithe thereof, otherwiſe no Cuſtom 
will bind. 

Ciurtelages, or places adjoyning to Manſion-houſes, and applied 
to Seeds,Herbs,&c.are Titheable in kind, if the Parſon make not 
an Agreement for the ſame; otherwiſe it muſt be Tithed in kind, 
by ſetting forth the Tenth-part for the parſon when the owner re- 
ccives his Nine parts. 

Cuſtom is, where a Right to many is procured in- Common and 
Publick : as Preſcription is privately to one. If the Cuſtom be of 
tranſlating of Tithes Predial (as in Compoſition) then it hold- 
eth: Otherwiſe, if it be of Tithes Perſonal. But if it be of not 
yiclding Tithes at all, it doth not hold; for Cuſtom of paying 
nothing at all,is not good; but if it be only of yielding teſs than 
the Tenth, it holdeth both in Perſonal and Predial Tithes. It 
holdeth alſo as to the place where Tithes ought to be left , of the 
Time when to be yielded , as alſo of the manner and form of - 
yielding them. So that although Cuſtom ( which chiefly refersto * 


& Place, as preſcription- doth) to a Parſon cannot totally = - 
ithes 
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Tithes away, yet it may limit and moderate the payment therevf. 
Notwithſtanding in ſome places and caſes, a Cuſtomeaplied to a 
Countrey to pay no Tithe (asin 40 Pariſhes for the Wildin Syſſex ) 
isgood; but generally ſuch a Cuſtom is not good. Likewiſe , a 
Cuſtom tending to the impoveriſhment of the Parſon or Vicar is 
nogood Cuſtom. Ach, 11 Fac, C. B. inter Tux and Sir Charles 
Candiſh, Likewiſe a Cuſtome to pay: Tithes truly, without view 


ofthe Parſon z isnot good Y) Alſo a Cuſtom alledged to pay (;) Hos. 107, 


the Tenth Sheaf of Wheat for the Tithe of all manner of Corn 
and Grainzis not a good Cuſtom. ditt. Caf. Jux & 38 Eliz. CB, 


Adjudg. Buta Cuſtom to pay Tithe-wool at Lammas-day, though 


due at Shearingis good (2). But ſuchiis the ſtrength of a Gyſtom, (., yore, 
that it cannot be diſcharged by a verbal agreement for money (4). Caſe 1280. 
Cuſtom may make that Tithable > which of it ſelf is not Titheable (a) Hod.106. 


(bj; and may alter Tithes in any other thing,which will be a 2-o- 


on; but a Conſultation may be granted. on a prohibition granted 
on a Surmize not proved within Six months , as was Adjudged, 
Hill.6 Jac.C.B.in Caſ.inter Sharp and Sharp.Noy.Rep.Cytom and Pre- 
ſcriptiqn ;, both ought to be without interruption Conſtant;and be- 
yond the Memory of man perpetual, that is, no man in being re- 
members to the contrary ; for it ſeems,if any man,or any Authen- 
tick Record, or other ſufficient Evidence can proveit was other 
wiſe at any time ſince the firſt of R.1.viz. 11389.the Cuſtom or pre- 
ſcription at Common Law would not hold(f). Alhbeit by theSta- 
tute of2 Ed.6.c.13, Tithesare tobe yielded and paid as of right 
they had been within 40 years next before ; which time ſomewhat 
agrees with the Eccleſiaſtical Computation : And by theStatute of 
27H. 8. c. 20, theyare to be paid according to the Eccleſiaſtical 
Laws and Ordinances, after the laudable Utages and Cuſtoms of 
the Pariſh; which was alſo after confirmed (as to the lawful Uſage 
and Cuſtom) by the Stat. of 32 H.3.7. 
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dus Decimanai,ſuſficient to bind the Parſon and his Succeſlors (c). ( ————y 


Cuſtom is properly Triable at the Common Law upon a prohibiti- ,x 


ſes 14,45, 


(9 Co.2.lnft, 
653» 
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| D jo Majores, ſuch as Corn, Hay,&c. belong to the Parſon: 
Decime Minores or Minxte,as Saffron,Herbs;&c, do belon 
to the Vicar. Paſch, 38 El;z.B.R. Beding and Feak's Caſe. & Mich, 
1 Car.C.B. Sir Rich.Udal and the Vicar of Altor's Caſe, 

Deer, though = are Fere nature, yet they may be given for 
Tithes; andalthough they are not Titheable of themſelves , yet 
they may be given for a Modus Decimandi. Hill: 6 Fac.C.B.the Vir 
car of Clares Caſe. Sharp and Shayp's Caſe. Noy 148. acc, 

Deprivation: A Parton may after his Deprivation ſve in the Ec- 
cleſiaſtical Court for ſubtraction of Tithes,which were dueto hin 
before his Deprivation,and a Prohibition will not ke inthe Cale, 
Adjudged, Hill. 13 Jac. Cole's Caſe. 

Diſcharge of Tithes may be either by Cuſtom , Preſcription, 
Compoſition, Statute, Unity of Poſſefſion, or by Ptiviledge, as to 


, Religious Orders now not of uſe (g). There may be allo a Diſ- 
. Charge of Tithes as againſt the Vicar,by the payment thereof unto 
* the Parſon(h). Andit may be by a Real Compoſition (3), but it 


cannot be by a Verbal Agreement for money (k. ). And if there be * 
a Diſcharge not of the Tithes themſelves, but from the Exatt 
payment thereof by a Modus Decimandi, or Annual recompence in 
fatisfaction thereof, it muſt be by Cuſtom or Preſcription (1): 


* By the Common Law a Lay-man, although he were capable of a 


Diſcharge of Tithes by Grant of the Parſon, Patron, and Ordi- 


, nary,or by Compoſition ; yet at that Law none had a capacity to 


take or receive them, ſave only Eccleſiaſtical perfons, or a Mixt 
perſon, as the King (:). And by the fame Law, if a Biſhop 
were abſolutely Diſcharged of Tithes by Preſcription, whlſt the 
Lands were in his hands, his Demifing thereof to a Lay-man 
could not make the ſame chargeable therewith (). For in 
Wright's Caſe, where the Biſhop of W. was ſeized of a Mannor in 
right of his Biſhoprick, Preſcribed that he and all his Predeceſſors 
had held the faid Mannor, and the Demeſns thereof time out of 
mind for him,hisFarmers,Tenants for years or at will, diſcharged 
and acquitted from payment of Tithes for theſe Lands; the Biſhop 
made a Leaſe for years of parcel of the demeſns: The Farmer of the. 
RectoryLibelled in the Eccleſiaſtical Court againſt the Leſſee for 
Tithes;all which matter he pleaded in the Eccleſiaſtical Court, & 
theJudge there refuſed to allow of the allegation in diſchatge of the 


Tithes:It was held in this Caſe, (1) That it the Lands of the Biſhop 
were 
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were abſolutely Diſcharged in his hands by Preſcription, the De- 

miſing of it to a Lay-man could not make it chargeable with 

Tithes. (2) That a Spiritual perſon may Preſcribe in oz Deci- 

mando, (3) That the refuſal by the Eccleſiaſtical Judge toallow (4)»;43+ an4 

the Allegation in Diſcharge of Tithes,is not Traverſable (o). In 1igir's Caie, 

like manner the King being ſeized of Lands, parcel of the Foreſt Cro-par.r. 

of B. in Fee in right of the Crown, Diſcharged of the payment of 

Tithes, granted the Lands to the Earl of Harrfordin Fee ; andit 

was held, that the Patentee ſhould be Diſcharged of payment of (p) Mord ant 

Tithes; and a Prohibition was granted in that Caſe(p). Yet in and cummiz's 

another Caſe, where it was ſurmized for a Prohibition , that the Caſe. 

Prior of B. was ſeized of Lands, parcel of his Priory, and held ©*P3-3- 

them till the diſſolution,Diſcharged of Titheszfor his Farmers ard 

Tenants for life or years ; that the Priory was dilſolved- 25 H.8. 

that the King was ſeized of the Lands, and ſhews the Statutes of 

322H.8. and 2 E4.6. and that the King died feized of the Lands, 

that by mean Conveyances it was conveyed to F. S. and that the 

Plaintiff being his Tenant for years, was ſucd by the Parſon of B. 

forthe Tithes of theſe Lands. It was Keſolyed by the Court, 

that the Lands which came to the Crown by the Statute of 27 #, 

8. ſhould not be Diſcharged from the payment of Tithes , but 

ſhould pay the ſame, although the Lands inthe hands of che ſaid 

Religions Perſons or Houſes were Diſcharged from the payment 

thereof, for that the Priviledges were Perſonal Priviledges,which 

were extinguiſhed by the ſaid Statute of Diſſolutions,andthere are 

not any words in the ſaid Statute of 27 H.8. to fave the Privi- 

ledges; and the Statute of 31 H.8,being a ſubſequent Law, had 

not reſpect to theſe Priviledges (4). Likewiſe wherea Parſon by (4) idh.1 s 

Deed Indented leaſed his Glebe cum omnibas proficuis &* Commodita- Car. B. R, 

tibus:, It was notwithſtanding Adjudged\that the Leſſee ſhould be 94 and 

charged with the payment of Tithes. Andin Branches Caſeit = my 

was Reſolved, that an Union.of Copyhold Lands,and of the Par- Parkic nd 

ſonage in the hands of the Parſon, as Parſon Imparſonee, was no Hina's Caſe, 

Diſcharge of the Tithes of the Copyhold Lands. - And in this Cro-par.1. 

Caſe it was alfo Adjudged, that a Farmer of Lands might Pre- dick.os E- 

ſcribe in modo Decimands, but not in non Decimands; - ogy 

The Statute of 31 #.8. gaveall Colledges' Diſſchved ts the More. 

Crown,in which there is a Clauſe, that the King and his Patentees 

ſhould hold Diſcharged of Tithes,as the Abbets held : Afterwards 

the Statute of 1 E4.6. gave all Colledges to the Crown; but there 

181n1t no Clauſe ofthe Diſcharge of Tithes: The Parſon Libelled 

inthe Eccleſiaſtical Court; and: the Farmer of the Lands of the 

Colledge of Maidftone in. Kent brought a Prohibition upon the Sta+ 

tute of 31 #7.8, The Court was clear of Opinion, that the King 
had 


——_ 


400 


of Tithes, 


had the Landsof the Colledge by the Statute of 1 Ed. 6, and not 


Green and 
Bu þyn's Caſe, 
Mores Rep. 


Nuaries and 
Sparting's C, 
Mores Rep. 


Mich. 6 Jac. 
C.B.Caſe of 
Modu: decim. 
Co.hib.1 3. 


by the Statute of 31 #. 8. But the Juſtices doubted, the Lands 
coming to the King by that Statute, whether they ſhould be Diſ- 
charged of Tithes by the Statute of 31.8. there being no Clauſe 
in the Statute of 1 E4.6. for Diſcharge of Tithes : But it was Re- 
ſolved by the Juſtices, that Unity without Compoſition or Pres 
ſcription, wasa ſufficient Diſcharge of Tithes by the Statute of 31 
H.8. 
The Templers wereDiſſolved,and their Poſleſſions and Priviledg- 
es by Act of Parliament 17 Ed, 2. transferred toSt. John of Jery- 
ſalem;, and their Poſeſſions by Act of Parliament 32 H.8; cap.24, 
given tothe King: It was Reſolved, that the Kingand hisPaten- 
tees ſhould pay Tithes of thoſe Lands , although the Lands proprs. 
is ſumptibus excolamtur , becauſe the Priviledges to be Diſcharged of 
Tithes were proper to Spiritual perſons, and ceaſed when the 
perſon Spiritual was removed : And the Statute of 31 H.8. of 
Diſſolutions did not extend to ſuch Lands as cameto the King 
by Special Act of Parliament;as thoſe Lands of St. Zohns of Feruſa- 
lem did. And Mich.6 Fac.C.B.in a Caſe de Modo Decimandi it was 
faid,that one may be Diſcharged of Tithes five waies : (1) Bythe 
Law of the Realm,viz. the Common Law, as Tithes ſhall not be 
paid of Coles,Quarries,Bricks,Tiles,&c. F.N. B.53. and Reg. 54, 
nor of the After-paſture of a Meadow, &c. nor of Rakings,nor of 
Wood to make Pales, or Mounds, or Hedges, &c. (2) By the 
Statutes of the Realm,as 31 #.8.13.45 Ed.3.&c.(3)By priviledge, 
as thoſe of St. Johns of Jeruſalem in England,the Ciſtertians,T emplers, 
&c. as appears 10 H.7. 277. Dyer. (4) By Preſcription; as by 
Modus Decimana;,annual recompence in fatisfaftion. (5 )Byre- 
al Compoſition. By all which it appears, that a man may bedif- 
charged of payment of Tithes; yet a Lay-man ought not to pre- 
ſcribe i» on Decimando, albeit he may in Modo Decimandi, And 
this in effeCt agrees with Tho. Aquinas in his Secunda Secunde, Queſt. 
86. art. ut. vid. Dr. & Stu. lib. 2.C. 55.f0. 164, And the Cauſcs 
why the Judges of the Common Law permit not the Eccleſiaſtical 
Judges to try Modum Decimandi, being pleaded in their Courts, 
is, becauſe that if the Recompence which is to be givento the 
Parſon in fatisfaCtion of his Tithes, doth not amount to the yalue 
of his Tithes in kind, they might overthrow the ſame : And that 
appears by Lindwood, Conftit, _ de Decim, Cc. Quoniam prop” 
ter, verb, Conſuetudines, Forthis Reaſon it is ſaid a prohibition lies 
and therewith agrees 8 E4.4.14. vid. 7 Ed. 6. Dyer 79. and 18 E- 
liz., Dyer. 349. | 
Ina prohibition upon a Suit in the Eccleſiaſtical Court, by the 
Defendant the Vicar of D.for Tithes ; A prohibition prayed pon 


of Tubes, 
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his Plea thereof a Modus Decimandi, to pay ſo much yearly to the Mich. 14 Jac. 


Parſon of Dale,in Diſcharge of his T:thes, and the ſame Plea there 
difallowd. The whole Court agreed;that this Modus between him 
and the Parſon,will not diſcharge him from payment of T:thes,as 
tothe Vicar;and therefore by the rule of the Court a Conſultation 
wasgranted. Alſo the Court was of Opinion, that where a Biſhop 
holds Lands diſcharged of Trthes, and he makes a Feoffinent of 
the Land, the Feoflee ſhall be diſcharged of Tirhes; and the like, 


RI intel 
againſt Childes 
Bulſtr.prr. 3. 


ifthe King hath ancient Foreſt Lands diſcharged of Tithes, and Mich. 9 Jac, 
the King grants this Land, the Grantee is diſcharged of Tithes : C.B.srownl. 


And it isa General Rule, that he which may have T:thes, may be 
Diſcharged of T:thes.So long as the Landis occupied by him who 
hath the Fee-ſimple,which did formerly belong to the Order of Ci- 


Rep.par. 1, 
Caſe; in Law, 


ftertians, it ſhall pay no Ticbes;, but if he let it for years orlife, Brownl.ibid, 


the Tenant ſhall pay Tirhes, For — there were many large 
Eſtates wholly exempted from paying T:thes, as Land belonging 
to the [aid Giſtertian Monks, to the Knighes Templers, and Hoſpi- 
tallers: As in the Earl of Clanrickard's Caſe, who Libelled in the 
Eccleſiaſtical Court for the Tithes of Hay of a certain m:adow a- 
gainſt Dame Denton, who pleaded , that the Prior of A. was: 
ſeized of that medow as parcel of the Poſſeſſions of the Friory, 
and that they held it diſcharged time out of mind , &c. where- 
upon Iſſue was joyned upon a Prohibition, and it was found for 
the Plaintiff; for that the Land was only diſcharged when it was 
mthe hands of tbe Priory ,-- and not when it was inthe hands of 
their Farmers, and they were of the Order of Ciftertians, where- 
upona Conſultation was granted : and now a new prohibition. 
wasprayed, for that in the Eccleſiaſtical Court they had added to 
the 7 ws Libell, when the Statute of 50 Ed. 3. cap. 4. is, That 
whereas a Conſultation is duly granted upon a Prohibition; that the 
ſame Fudge may proceed in the ſame caſe by virtue of the former 
Conſultation, notwithſtanding any other prohibition. Provided al- 
waies,thzt the matter in the Libel of the ſaid cauſe be not altered, 
enlarged or otherwiſe charged; Dr. Pope,DoCtor of the Civil Law 
faid, that there was not any enlarging or charging in ſubſtance of 
the Libel in queſtion, for whereas 1n the former Libel it was,That 
they had uſed to pay T ithes time out of mind, now in the ſecond Libel ' 
s added,That althoughthe Prior was diſchargedyet they,viz. the Far- 
mer$,have paid Tithes for 20,30 or 40 years,and time out of mind, Mon- 
rague Ch. Juſtice ſaid,that it ſeem'd ran that was not an alteration, 


but Doderidge & Houzhton Juſtices held,that that was analteration 
ofthe Libel; for now by that laſt Libel, They could ferchs them in 
for Tithes, though they were diſcharged in the hands of the Abbot * 
and for that the Tithes had been paid for 20, 30 or 40 years = 

the 


- 


0f Tabes, 


Pe[charge of 
Tit hes. 


theStatute aforeſaid (the which isa ſufficient time to make a Pre- 


{cription,according to the Law of the C:vilians)they would Charge 
the Land with Tithes in whoſe ſoever hands they are, when by 
the Statute it ought to be diſcharged only inthe hauds of ſome,niz, 
the Priors;and afterwards Dr.Pope pulled off the Addition, which 
he had made to the former Libel;off from the Second Libel. And 
” 0 whole Court ſaid, that if he proceedcd upon that Addition, 
that Sentence ſhall be given for Tithes,upon any Preſcription ſince 
theStatute;that then they would grant a Prohibition. Afich, 18 Fac, 
B.R. Dame Denton's Calc and the Count of Clanrickard, Roll, Rep, 


i 
F The Order of the Premonſtratenſes were diſcharged of all Tithes 
of their Land, the which Aanibus aut ſumptibus excolebant propriis, 
All the Chief Monkspaid Tithe as well as other men, till Pope 
Paſchal at the Council of Menrz Ordained, that they ſhould not 
pay Tithes de Laboribus ſuis, and that continuedas a general 
Diſcharge till the time of #.2. when Pope Adrian reſtrained it to 
three Orders,viz, the Ciſtertians, the Templers, and the Hoſpita- 
lers, Andthe Diſcharge which the Order ofthe Premonſtratenſes 
had, was made by Pope Innocent the T hird, by his Bull. And after 
in the Council of Lateran, ne Eccleſia nimium gravaretur, it was 
provided, that the Priviledge of the Temples ſhould not extend to 
their Farmers, Vid.Caſe Dickenſon and Greenball.Mich 2.2 Jac. B.R. 
Kol. Rep.2.part. 

In Hurrey's Caſe againlt Boyer ina Prohibition to the Eccleſiaſti- 
cal Court, for ſtay of aSuit there for Tithes of Lands, which were 
the poſſeſſions of the Hoſpital of St. John of Feruſalem, upon Sug- 
geſtion that the Prior ofthe ſaid Diſſolved Houſeof St. Fohn had 
this Priviledge from Rome, which was by divers Councils and Ca-- 
nons; viz. That of the Lands of their Predeceſſors,which by their 
own hands and colt they did Till, they were not obliged to pay 
Tithes. Inthis Caſe it wasagreed, that this Hoſpitall was not 
Diſolved by the Statute of 31 H.8.c.13, of Difolarrons, but by a 
Special At made 32 H.8.c.24. by which their Corporation and 
Order was Diſlolved,and their Polleſſions given to the King, with 
211 the Priviledges and Immunities thereto belonging, which the 
King granted to the Plaintiff inthe Prohibition ; and whether he 
{ould hold them Diſcharged of the payment of Tithes was the 

cueſtion, Harris Serjeant urged, that this Immunity was annexed 
tothe Corporation of the Prior, and his Brethren of the ſaid Hof- 
pital,and doth not come tothe King, it being determined by the 
Diſiolution of the ſaid Hoſpital; and ſo Adjudged in B.R.againlt 
the Eook of ic Eliz, Dyer 277. 60.2. Coke, the Biſbop of Wir 
c:fier's Caic,14-B.and the Archbiſhop of Canterbmy's Calſe,47. I 
an 
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and 18 Eliz,, Dyer 344. 16. Nichols Serjeant to the contrary,and 
cited a Canon made by the Council of Mag. and another made by 
Innocent 3. An. 1215, and divers others, and alſothe Statute of 
2 H,4.4.and 7 #1. 4.6. and if Land be Diſcharged of payment of 
Tithes by Preſcription of not Tithing, and this Land come to the 
King, the Priyiledge remains; and theſe Landsare given to the 
King inthe ſame plight and caſe, as they were in the Hoſpitallers 
and affirmed the Book of 10 Eliz. Dyer 277. 60. to be good Law; 
and that the aforementioned Caſes of the Archbiſhop of Canter- 
bury and the Biſhop of Wincheſter, and the words of the Statute of 
32.83.24. gives the King not only the Mannors, Houſes, &c. but 
alſo all Liberties, Franchiſes,Priviledges, &c. la this Caſe it was 
Confeſled, that it came by reaſon of the Order of the Ceſtertians, 
as appears by the Canon: And Hutton Serjeant arguing for the 
Defendant, ſaid, that it appears .by theStatute of 2 H. 4. 4. that 
it is Perſonal, and that it differs from the Lands which came to the 
King by the Stat. of 31 H.8. For by that the King is Diſcharged 
of paymentof Tithes, and ſo are his Patentees ; but that this Pri- 
viledge is perſonal, and iffſo, then it is determined by diſſolution 
of the other, and a perſonal Priviledge in caſe of Tithe is not tranſ- 
ferred tothe King. Barker Serjeant for the Plaintiff in this caſe 
ſaid, That it was Ordained by Edgar, King of this Realm, that 
Tithes ſhall be given to the Mother-Church : Alſo Edmund, E- 
thleſtone, William the Conqueror, and the Council of Adagans, ſpe- 
cially provided that Tithes ſhould be paid, but did not appoint 
when they ſhould be paid. But the firſt Law which appointed the 
quantity was made in the time of Ed.1. and this Ordained when 
they ought to pay the Tenth with the fear of God. And before 
the Council of Lateran every one might pay his Tithes to what 
Parſon he would, and then were paid to Monaſteriesas Oblations. 
Ifa Parſon in one Pariſh claim Tithes in another, as portion of 
Tithes due by Preſcription to his ReCftory,. he ought toſhew the 
place eſpecially, viz. the place where the Tithes lie. In the Se- 
yenteenth year of Ed. 2, the Order of the Templers was diſſolved, 
and their Poſleſſions annexed to St. John of Feruſalem : and they 


did not claim by any Bull of the Pope, nor other Spiritual Canon, . 


but by Preſcription,which is Priviledge and privateCommonLaw, 
as appears by the.Stat. of Weſtm, 2. cap. 74. And Mepham's Cas 
non in the timeof Ed. 1, faith, Ler the Cuſtom be obſerved. | And 
another Canon, That Cuſtom of not Tithing, or of the manner of 
Tithing, iF they paid leſs than the Tenth part, ſhall be obſerved. 
Vid. Panormitan. & Caſ. Hurrey ver]. Boyer, Brownl. Rep; &+ dit. 
Caſ. Paſch. 9 Jac, Rot. 1 511. C.B.Brownl, Rep. par. 2 wt 


Rrce In 
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Jn the Biſhop af Wizchefter's Caſe, 38 Eliz. it was Reſolved, 
That at the Common Law. notice had capacity totake Tithes- but 
Spiritual perſons,' or Perſona mixta, "as the King, and regularly ng 
meer Lay-manwascapable of them ( except in ſpecial Caſes ;)for 
he could not Sue for them-in the Court Chriſtian ; and regularly a 
Lay-man had no remedy for them until the 32 7.8, A Lay-man 
may 11be-Qifcharged of Tithes at the Common Law by Grant, or 
by Compoſition; but not by Preſcription ;' for in the Books of the 
Common Law:itis:commonly faid, That a Lay-man may Pre- 
ſcribe In Aodo Decimandi, but not In non Decimando : And the 
reaſon, is, becauſe he is nor ( except in'Special Caſes) capable of 
Tithes at the Common Law, beforethe Statute of 32 H. 8, cap. 7, 
And therefore without'Special matter ſhewed, it ſhall not be in- 
tended that he hath any lawful Diſcharge, and-in favour of the 
Holy Church (although it may have a lawful Commencement ) 
the Law will not ſuffer this Preſcription, [» no» Decimands, to put 
it tothe Trial of Lay-men. A Spiritual perfon that was capable 
of Tithes at the Common Law in Pernancy, may Preſcribe to be 
Diſcharged of Tirhes generally, or to have a portion of Tithes in 
the Land of another. Beſforethe Council of Zareran, every man 
might givehis Tires to any Spiritual perfon that he-would ; and if 
the Lands of theBiſhop were Diſcharged in his handsabſolurely 
by Preſcription, the Demiſing it toa Lay-man cannot make x 
chargeable, and the Biſhop might reſerve the greater Rent. 

A Parſon by Deed Indented leafeth his Glebe, cam omnibus pro- 
ficuis & commoditatibns : It was notwithſtanding Adjudged, that 
the Leſſee ſhall be charged with the payment of Tithes., Andin 
an Action ofNebt upon the Statute of 2 E4.6, for not ſetting forth 
of Tithes;, the Caſe was, The Lands were a parcel of the-poſleſſi- 
on of the Templers, whoſe Lands wereannexed to the Priory of 
St. Fohns.T he Templers had a Special Priviledge to be Diſcharged 
of T:thes of thoſe Lands, which proprizs ms; ot: excolwnt. By 2 

Special Act of 32 H. 8. the Poſlefſions of the Priory of St. Johns, 

weregivento the King by general words of all Lands ir ram amplis 

modo, &c. as the Abbots held them. Reſolved, That the Defendant 
ſhould not be Diſcharged, norhave the Priviledge; for bythe 

Common Law.a Lay-perſon was not capable of ſuch a Priviledge, 

and theKing ſhouldnot have the benefit ofthe Priviledge,until the 

Stat. of'31-#7, 8. Butthe Statute extendsonly to ſuch Poſleſſionsss 

came to the King/by Sarronder, and ſhould be veſted-inhim'by 

that-Act, anddoth not extend to Poſſeſſions whichare veſted in 

him by another Act, and theſe lands were-given to theKing by 2 

Special Act of Parhament, and therefore not Diſcharged of F:rbev. 


Dotards 


Of - Itiizs\\") 


| Dotards, .or the Branches of Trees of twenty years growth or 
upwazd, are not Tithable(p), (n) More. 
Doves in a Dove-houſe do - bn not Predial Tithes(s), Ca 1279- 


but if ſtoln-qut of a Dove-hovſe,. no Tithe1s to-be paidof ſach (3.0% 


B. between Wen pp Hambury Reſolved. Holl.15 Jar BR, Re- Caraipuigl | 
ſolved, and a Prohibition denied in-- Gaſtres Caſe. By Cuſtom c- 

Tithes may be paid of Pigeons ſpent ina mans own houſe, but not . 
fo of Common right. Caſ#5644, But if fold, they ſhallpay: Tithe, 

dit. Caf What. | 


E 


E 9 are Tithed in kind, or according to the Cuſtom of the 

cewhich ſerves forthe Tithe ofthe Tame.and Domeſtick: 
Fowl, where there young are not paid inkind;; and where Tithe 
of Eggs is paid, there.is ao Tithe of the young:  And-fo vite wr 
ſa, where the. Tithe of the young is paid, there no Tithes of Eggs 
may be demanded. | 7 


. x 
. 
+ # 


Allew-Grounds pay no Tithe for thoſe years wherein they lis 
L. Fallow, nor is the Paſture thereof Titbable, unleſsit'be kept 
Lay beyand the gourſe of Hutbandry for if-Land1lie Fallow.&- 
very two ortheee, years, the famais a chargeuntotheQwner and 
Tepant for that time, ang an adyantage to thePritfonin-the:bet- 
teriagof his Crop theyear fallowingawhea the (ameris{dwed: with 
Conn or Grain; and therefore, althoughthe:Grafs and feeding of 
the Fallow-ground for that year beſome ſmall profit tothe Owner 
of the Soil,; yet he-ſhall not pay Titbeforthe ſame,. as hath been 
Logs (4), -. Yet, it was afterward i Adjudged (+), That if (a) Paſch. 
ands: be. Tithable, andthe: Tenant.or Occupierof'the-Landawill:7 Jac-C.B. : 
not. Plough it, or; Mappre its eſpecially.thereby toiprejudice: the) bo. Faſt 
Parſon, that induch caſe the Parſon may Sue;the Tenant intheEc>:j, Cp, 
delgfical.Covreto have Ticheofthat Land: Pat 
. Frxe noun'ey: Bealts and Birds that are: fuchjare not Tithable(c), (c) 12 He84e | 
COINS Oeera peobdlagethe Barat hatiorihaagy: ghar; 
are Aa $0.3 -TamengG&and Property;;/yet it hath been Held; 
that. arenot peyalile for; tame: Turkics, Phduſants,)ar-Par-! 
Rrr 2 tridges, 
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(4) More. tridges, notfor their Eggs(4). © Although Beaſts Fere narwre, as 
Caſe.322 Bucks, Does, Pheaſants, &c. are not Tithable of themſelves; yer 

| they may be given for Tithes, or for a Modus Decimanas,as a great 
(e)Caſe Sharp ;ee may be given for Tithe of trees tithable (e). Andas things 


verſus Sharp. - : | 
Noy.Rep. Which are Fere nature, whereof a man hath not an abſolate pro- 


— 


f 
—_— +8- withſtanding the Statute of Barren.Land (h). 
(b) More. 


BR. _ of Piſcary,, then.they are Tithable by/the Owner thereof as a Predial 
Co addg, Tithe, and asſuch ought to be ſet forth according to the Statute 
Cro.1.pa.192. Of 2 Ed. 6. Trin. 8 7ac.C.B. the Earl of Deſmond's Caſe, Mich. 
& 15 Car-B.R. 15 Car, B:R. Adjudg. acc. vid. Trin, 9 Car: BR, Yet it is ſaid, that 
Adjudg. Fiſhers, Fowlers,' and Hunters, not for-pleafure, but by way of 
— Trade for profit, pay ſome'Tithe by ufage in nature of a perſqpal: 
Tithe to the Parſon or Vicat where they inhabit, though they take' 
their Fiſh, Fowl,.&c. in another Pariſh ; butif they paid Money to 
another in that other Pariſh for this liberty of Fiſhing, &c. then he 
that takes that Money, muſt pay asa Predial Tithe to the Parſon of 
that other Pariſh where he inhabits. Fiſhtaken in the Sea, being 
Fere nature, are not underſtood to beRegularly, but Cuſtomarily 
(&) Cro.Car, only, Tithable, as in Cornwall, Wales, Yarmouth, &c. (k.). And 


2041-339 ſoit hath been Reſolved (1); albeitinthe ſaid Caſe ofthe E. of 


* the-Sea; but they coutd not prevaidin it.” Forres Juſtice faid, That 

ia Wales:they uſedto pay Tithes for Herrings; andin Ireland it 1s 

a common courle to pay Fithe for Salmons taken in Rivers: where- 
| unto jt was replyed,. That that might venture be by Cuſtom, 
—_— Cat for otherwiſe Tithes.arenot due for Fiſh taken inRivers (m): For 

ng Tithes de jureare to be paid for Fiſhtaken-in-a Common River. 
Paſch, 5,Ger, B. R.'a.-Prohibition granted to ſtay aSuit for _—_ 


.Cro.par. 
L247- 
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of Fels taken ina Common River in the Parith of Barton in Weſt- 


merland; and Hill, 9. Car, Prohibition granted to ſtay a Suit for 
Tithes of Trouts in the fame River. But the Court ſeemed to be 
divided, whether Tithes of them were due or not : But they 

nted a Prohibition, for that the Law ſhall decide thereupon; it 
was between- Dawes and Fudaleftone, No Tithes (hall be paid'in 
kind without a Cuſtom for Fiſh taken in the high Sea out of any 
Pariſh. Hit, 14 Car.B.R, between Eong and Dircell per Curiam, and 
Prohibition granted accordingly, And Juſtice 7oxes ſaid, that on 
an Appeal tothe Delegates out of freland in the Lord Deſmond”s 
Caſe it was Agreed, That for ſuch Fiſh ſo taken, only Perſonal 


Appeal out of 
Ireland to the 


Delegates in 


Tithes are due deduttis expenſis. Likewiſe, no Tithes in kind ſhall England. 


be paid ds jmre for Fiſh taken ina Common River, which isnot en- 
cloſed;as in a Pond encloſed;for that they arcFere nature,although 
they are taken by one who hath aſeveredPifcarythere,and although 
the place where they are taken be within the Pariſh of that Parſon 
who claims them, for it isa Perſonal Tithe, in which Tithes ought 
to bepaid dedutty Experiſis, Paſch. 15 Car. B.R, between Goldand 
Arthur, and: others, Protibition was granted where the Suit was 
for Tithes of Salmon in the River of Exe. Mich. 1 5Car.between Whi- 


flake and the ſaid Arthur, and others : the like Prohibition granted Trin.s Car. 
on the ſame matter between other parties. Andin the Caſe of a B.R.Cro.p, 2. 


Prohibitionit-was Reſolved, That T:che ſhall be paid for Fiſhtaken 
in the Sea, which isnot withinany Pariſh; and they ſhall be paid 
to the Parſon of the Pariſh where theFiſh is landed. 

Flax pays a Predial Tithe, payable whendreſſed up. Coke Mag. 
Char. 649. The Tithes of Flax are Minute Decime, Mich. 14 Car B, 
R. in Noah Webb's Caſe. 

Foreſt-Lands, that lie in no Pariſh, or between two Pariſhes, and 
anciently ſuch, are not Tithable by the King or his Patentees ; but 
ifthe Foreſt be in a Pariſh, and Land therein which is Tithe-Free, 
if the Foreſt happen to be disforeſted, it ſhall pay Tthes in kind. 
Grompt, Turiſd. 52. Bacon Chict Juſtice, at Sarum-Aſlize ; the 
Caſe was, A. Leſſee for years of the Earl of 7. prayed a Prohibi- 
tion againſt the Vicar of L. to ſtay a Suit in the tccletialticalCourt 
for 7:thes, becauſe the Lands out of which the T:thes were-de- 
manded, were parcel of the Foreſt of B. whereof the King was 
ſeiſed in right ofhis Crown, and he and all his Predeceſlors held 
the faid Lands diſcharged of Tirhes,, and ſhewed that the King 
had granted the ſaid Foreſt to the Earl of Herrford in Fee,and ſo he 
ought to have them diſcharged of T:thes : In that Caſe it w:s 
held by the Court, Fhat it was only a Priviledge annexed to the 
Crown, during the time that the Land was inthe Crown \, but 
the Court doubted, whether the Pateacee might have ſuch Privi- 


ledge : 


=  |- .a_ 


'(n) Mich. 3 ledge : But yet de bene eſſe the Prohibition was granted (n). If 

Car.C.B. Mo- Tithes do lic inany Forelt, asin the Foreſt of Windſor, Rocking- 

0k ham, Sherwood, or other Foreſt which is not in any Pariſh, the 

Ch0-9-1-69 King ſhall have them by his Prerogative, and not the Biſhop of 

the Dioceſs, or Metropolitan of the Province, as ſame heave 

() 148-417 thought (o). But yet it ſeems by 22 A/. 25. if there be cauſe of 

Suit for ſuchTithes againſt the parties who ought to pay the ſame, 

ſuch Suit might be brought in the Eccleſiaſtical Court : But if a 

Stranger takes away ſuch Tithes from the Parſon or Vicar, there 

for ſuch Treſpaſs the Suit may beinthe Temporal Court, as the 

ſame may be for taking away other goods in the like caſe, Adjude, 

15 Car. B.R. on 

: Fowl taken by a Faulkner, who hawks for his pleaſure, ſhall not 

y Tithe; but if a Fowler kill Fow/, and make a profit of them, it 

ath been held, that he ſhall pay a perfonal Tithe for them.Paſch, 
I5 Car, Adjudg. acc. 

Fruits of Trees, as Apples, Pears, &c. are Tithable preſently 
upon their gathering, and are Predial Tithes; for the ſubtzaQtion 
whereof the Pariſhioner is impleadable. Star.2 £4.6.c.13. Fruvts 
of Trees, Apples, Pears, &c. Maſt of Oak,Beech,&c. are Predial 
Tithes, Coke Magn.Chart.649. The Fruits of Orchardsand. Gar- 
dens are Tithable in their proper kinds, and ta be paid when they 
wy qudmed, unleſs there ſome Xdodws or Rate-Tithe paidin lien 
thereof, ; | " 

Furſe is Tithable, and pays a Predial Tithe, unleſs the Owner 
thereof can preſcribe or provea Cuſtom of TithingMilk or Calves 
of the Cattel on the ground where the Fuwrft grows, ch, 29Eliz, 
BR. vid. Heath, 


Ajdens are Tithable as other Lands, and therefore the Herbs 
which grow therein pay Tithes in kind. Alfo Plants, Sced, 
Word, Saffron, Hemp, Rape; &c. pay Tithes in kind, unleſs the 
Parſon make an Agreement for the ſame ; otherwiſethe tenth part 
muſt be ſet forth for the Parſon, when the Owner receives his nine 
parts. Mich. 8 Fac. C.B. in Baxter's Cafe. & Trin.g. Fae B.R. The 
whole Court. 
Glebe is a portion of Land, Meadow, or Paſture, belonging to 
or parcel of the Parſonage or Vicarage,over and above the Tithes. 
Ifitbe Demiſed by the Parion to a-Lay-man, it pays Tithe ; other- 
wiſe, if he keep it in” his own hands (p). For Glebe kept in the (7) Oven 35+" 
Vicars own hands, pays no Tithe to the Parſon Impropriate, it is 
etherwiſe if it be in the hands of the Leſſee (q), by whom it is (1) Brown 
Tithable, if lett by a perſon Impropriate. And although Glebe- oh 
Lands are not properly Tithable, becauſe Eccleſia Eccleſiz Decimas 
non deber ſobvere;, yer if Glebe-Lands be leaſed out by the Parſon, 
theLeſſce ſhall pay the ſmall Tithes ariſing out of ſuch Glebe-Lands 
to the Vicarthat hath ſmall Tithes upon his endowment, as in ,...._ 
Blinco's Caſe (r). And yet inthat caſe the Vicar Libelled in the £41 WM 
Eccleſiaſtical Court to have Tithes of the Glebe of the Parſon, and Cro. par. 1. 
a Prohibition was granted, for that the Glebe ſhall pay no Tithe 459. 
(:). Notwithſtanding whichzif a Parſon leaſe his Glebe-Lands, and (5)D1&.Cab 
' do not withal Grant the Tirhes thereof, the Tenant ſhall -pay the Xn, 
Tithes to the Parſon(r). Likewiſe, if a Parſon ſow his Glebe- (,\Cro, liz. 
Land, and then Leaſe the ſame, the Tenant ſhall pay the Tithes of 161. 
this Corn to his Landlord the Parſon (#). Yet ifa Parſon ſow (#) Roll. 6 55+ 
his Glebe, and die before Severance, ſome have hel.l; that his Exe- & "+ 
cutors ſhall not pay Tithes of this Corn. And albeit where Glebe- 
Lands are leaſed out by the Parſon,the Leſlce ſhall as aforefaid,pay 
the Small Tithes thereof to the Vicar, that hath the Small Tirhes 
upon his Endowment; yet he ſhall nor have the Small Tithes ariſing 
upon ſuch of the Parſons Gleve-Lands as the Parſon keeps in his , _. 
own hands(w)). Likewiſe on the other hand it hath been held, = Dm 
Thatthe Vicar upon ageneral Endowment, ſhall not pay Tithes of ** 
his Glebe to the Parſon, or of the Fruits that ariſe from the fame, 
and that for the ſamereaſon aforeſaid, Quia Decimas Eccleſia Ec- (x) Crompt. 
Cleſie reddere non de bet (x). - But the Letſee of the Parſons Glebe Cal. Paſch. 
ſhall pay him in the Tithesthereof; to this purpoſe the Caſe was, 7Car-1.B.R. 
A Parſon leaſed all his Glebe-Lands; with all profits and Commo- 
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dities, rendring-13 5s. 44d. pro omnibus exattionibus & demdindis, and 
afterwards Libelicd in theEcclefiaſticalCourt againſt his Leſſee for 
the Tirhes thereof : It was the Opinion of the Court, That Tithes 
zre not things iſſuing out of Lands, nor any Rent or duty, but Spi- 
ritual; and if the Parſondoth Releaſe to his Pariſhioner all de- 
mands in his Lands, his Tithesare not thereby extinct, and there» 
fore a Conſultation was granted( y). And ſo it wasAdjudged 32E!, 
in Babington's Caſe, T hat ſuch Leliſee ſhould pay Tithes to the Par- 
ſon,for that they are duo jure divino,and cannot be included inRent 
(z). As long as the Vicar occupies his Glebe-Lands in his own 
bandshe ſhall pay no Tithes but it he Demiſe it unto another,the 
Leſſee ſhall pay Tithes to the Parion that is Impropriate. If the 
Vicar ſow the Land,and dic,and his Executors take away theCorn, 
and doth not ſet forth hisTithe,and the Parſon bring hisAction of 
Debt upon the Statute of 2.E4.6. In this caſe the Court ſeemedto 
incline, that it would lie. The Glebe: Lands and Spiritual Revenues 
of Clergy-men, 'being held in pura C> perpetua Eleemoſyna, b, e. in 
Frankalmoignzareexcepted from Arraying and Muſtering of Men 
or Horſes for the War, as appears in a Stat. of 3 H.4.n. 12.inthe 
unprinted Rolls of that Parliament. An Abbot was Parſon Impar- 
ſonee of the Church where the Abbey and Tithes were,the Abbey 
was Diſlolved;z the King granted the Monaſtery to one, and the 
Parſonage and Rectory to another: It was the _ of the Juſti- 
ces, That.ifthe Land of the Abbey was the Glebe of the Parſonage 
before the Impropriation, that then the Land was diſcharged of 
Tithes, for it remains Glebe notwithſtanding the Appropriation, 
and theGlebe cannot be gained byPreſcription,nor wasever charge- 
ayle to pay Tithes: And ifthe Parſon doth make a Leaſe of his 
Glebe, the Leſſee ( as was there ſaid, contrary to what was before 
ſaid) ſhall not pay Tithes ; but the Demeſns of the Abbey, not par- 
cel of the Glebe, ſhould be chargeable to pay Tithes, if they were 
not dilchargcd in right ofa Compoſition or perpetual Unity. 
Graſs pays a Predial Tithe ; but if a man cut Graſs,and before it 
be made 1nto Hay,being only put into Swathes, he carry it thence 
and give it to his plowing Cattel for their necellary ſ1ſtenance,not 
having otherwiſe Food ſufficient for them; in this caſe no Tithes 
ſhall be paid for the ſame, and a Prohibition was granted. Afch.9 
Car. B, R. Crawley c> Wells per Curiam. The Caſe was, where 7.Li- 
belled in the Eccleſiaſtical Court for the Tithes of the Profits, 
which came of the Graſs and herbage of Paſture-Land, and upon a 
Prohibition granted,P.ſuggeſts,That he did feed on thatGraſs and 
Paſture with his ownPlough-Cattel,and with the Plough-Cattel of 
other men in the ſame Village. Noy,Conſultation ſhall be granted; 
tor though a man ſhall not payTithes for the Cattel of his gy 
| c 
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he ſhall pay Tithes for the Land whereon they do feed. Doderidge 
Juſtice, Where I do agilt Cattcl,and take the Cattel of ether men 
to eat up my Graſs and Paſture , there I ſhall pay Tithes for the 
Graſs , otherwiſe it is,where the Graſs is only ſuch asI do depaſture Trin. 18 Jac, 
with my own working Cattel. Crook cited Sheringron and Fleer- B. R Zobnſon 
wood's Caſe, where a man Agiſts other mens Cattel on his Mea- * Parker's 
dow-ground, whereof he paid Tithe-Hay afore-time ; and it was _ 
Reſolved in this CaſegThat he ſhall not pay Tithes for that Mea- G 
dow-ground now fed with other mens Cattel after Harveſt,and no 
more than if he had depaſtured the Land with his own Cattel. 
Gravel is not Tithable. Mich. 19 Eliz. B.R.& Paſch. 34 Elir., 
CB, Liff and Watt's Caſe. 
Grain is computed among the Predial Tithes, which is to be ſet 
out according to the Statures and the uſage of the place, Zrownl.1. 
14. which holds true of all ſorts of Grain 1n all grounds within the 
Pariſh; The Law is the ſame touching Hay in Meadows. 
Grounds let to Strangers out of the Pariſh, the Tenth-peny of 
the Rent is commonly payable to the Parſon,if no Cuſtom againſt Mich. 8 Jac. 
it. Or Ground within the Pariſh let to a Stranger without the Pa- C- B» Bexter's 
riſh, is Tithable by the Owner of the Cattel, unleſs the Cuſtom _— = 
there be otherwiſe. Of if the Growndbe fed with Cattel that bring ? 
no profit to the Parſon, the Owner thereof mult pay Tithes for 
them. Or Grownd fed with the Cattel of a Stranger within the 
Pariſh, which brings profit to the Parſon or Vicar, he is to pay 
Tithes for it ; the Caſe therefore ſeems the ſame, if both the Ground 
and the Cattel be his own that is the Stranger, in caſe he work 
them in another Pariſh. But the Studs of Grewnd or the Meers 
thereof at the Ends of -Land , and adjoyning to the Arable- 
ground, are not Titheable where the Land it ſelf pays Tithe, un- 
leſs where being mowed for Hay, it hath uſed to pay Tithes. 
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H4X7 pays a Predial Tithe, and is to be Tithed in Swathes, 
Windrows, or Cocks, as the Cuſtom of the place is. Or if 
the Cuſtom be to meaſure out the Tenth past, as the Graſs grows 
on the Land for Hay, the Cuſtom is good ; and the Tithe of Hay 
may be ſet forth in Graſs-Cocks,where the Cuſtom doth not ob- 
lige to make it into Hay-Cocks (a). And if Hay beput into Ricks 
on the ground, and after ſold , the Buyer cannot be ſued for the 
Tithe ; the Seller may,in caſe the Tithe thereof were not paid be- 
fore, Hill. 16 Fac. by three Juſtices in Aſ#feld's Caſe. And where 
two Crops of Hay are had from the ſame ground inthe ſame year, 
Tithe ſhall be paid as well of the latter as of the former (6), 
Alſo Tithe ſhall be paid of the Hay made of Grals. growing in Or- 
chards, Ce:2, Inſtzr.652. But no Tithe Hay ſhall be: paid for the: 
Graſs growing upon Headlands, which are only large enough for 
the. turning of the Plough (c) ; but not for Graſs cut in. Meadows: 
to feed the Beaſts of the Plough,and not made into Hay, Trim. 1G, 
B.R. Wells yer\l. Cr-awly. Yet on: ſome Headlands Tithe may be 
Payable of Hay , for ſuppoſe that in an Arable Field there be much 
Graſs on the Headlands thereof, and:there be a.Preſcription topap 
the Tenth Shock of Corn there forall the Hay on. the Headlands 
and Rakings:of the Corn,and. for Tying of Horſes on: the Head- 
lands,fuch Preſcription was held good to diſcharge theTithe of the 
Hay.upon ſuch HeadJands (4); And although a Second Cropof Hy 
from the ſame ground the ſame year is Tithable, as aforcſaid,yer 
regularly the Hay of the Aftermath pays no Tithegexcept there be 
a Special Cuſtom for it; the Rule being, That Tithes ſhall be _ 
Ex annuatus renovantibus ſimul &+ ſemel (e). And where the Cuſtom 
isnot otherwiſe, the Pariſhioner ought to make the Graſs into 
Hay for the Parſons Tithe (f). Yet when the Tithes of Graſs are 
ſevered from the Nine parts, the Parſon de jure may make it into 
Hay upon the Land where it grew, and that de jure, as well as the 
Pariſhioner himſelf; and ſo Adjudged in the Parſon of Columbron's 
Caſe in Dever,and the Prohibition denied accordingly ; where the 
Parſon had alledged a Cuſtom of doing fo, but the Court held that 
to be needleſs. Hill. 14 Jac. B.R, Newbery and Reynold's Caſe, ptr 
Curiam, Andin this caſe it was held, That the Parſon may go over 
the Pariſhioners ground in the Path-way to make the ſaid Graſsin- 
to Hay, for that is incident to the Tithes. A man is not bound to 


rake into Hay the Tithes of the Graſs which he cuts; but he my 
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{et forth the Tithes thereof when itis in Graſs-Cocks, for he may 
then ſever the Tithes of Graſs from the Nine parts, Paſch. 17 Fac. 
B. Hide & Ellis, Hob. Caſe 328. Contr, Hill. 14 Far, B. R. Barham 
& Gooſe, P.x 5 Fac B.R.per Cur. and Prohibition denied; T7.15 Fac. 
BR. Poppinger & Fobnſin} per Cr, and Prohibition denied. Paſch. 
13 7ac B KR, per Cer.and Prohibition denied. P. 2 Fac.B.R, Hob.328, 
Hall & Simonds, Adjudged. Likewiſe, a man is not bound to ſever 
the Tithe of Graſs before it be put into Graſs-Cocks, and hath ſet 
forth the Tenth part ; for he may put it into Graſs-Cocks out of 
theSwath, and then ſet forth the Tenth part. 755d. Suit was for 
Tithe-Hay in the Eccleſiaſtical Court by the Parſon ; it was Surmi- 
zed, That they had time out of mind paid to the Vicar 4d. for the 
Tithe-Hay.The Court awarded a Conſultation,for that the Mode 
Decimand: doth not come in queſtion, but this he may plead in the 
Eccleſiaſtical Court (g). And in Gomerſall and Biſhop's Caſe for (2) Buthan & 
Tithe-Hay, the Court held, That ifthere be variance between the Lady Gre- 
Surmize and the Declaration, all is ill. In another Caſe in a Prohi- {4's Caſe. 
bition, it was Surmized, That time out of mind the Owners of the ** PF: © 
Land had found Straw for the Body of the Church in diſcharge of 
all Tithesof Hay: It was the Opinion of the Court, That it was 
no good Surmize, for that the Parſon had no benefit of it ; and a 
Conſultation was awarded (þ). (b) Scary and 
Heath, Furz, and Broom, Tithe ſhall be paid thereof,unleſs the Baber's Cafe, 
party ſet forth a Preſcription or Special Cuſtom, That time out of 2% 
mind there hath been paid Milk, Calves, &c. for the Cattel that 
have been kept upon the ſame Lands, in which Caſe they ſhall not 


pay Tithes (+). (i) Mich. 29 
Hemp pays a Predial Tithe. Co. Magn. Char. 649. Pn deed, 


Herbage of ground, whereon Corn was ſowed the ſame year, Hugh. Abr. 
and whereof Tithe hath been paid the ſame year, is not Tithable (4) More. 
(k). If Herbage be ſold, it is at the Parſons EleCtion, whether he Caſe 433: 592. 
will Sue the Owner of the Cattel that feed thereon, or of the ——_— Caf 
Ground,for the Tithe thereof, if Cuſtom be not againſt it. And ,* * -** 
as for Herbage growing at Lands-ends, adjoyning to the Arable,it 
pays no Tithes, where Tithe was paid for Arable ({). Where an (1) Lane 16, 
lon-keeper bath paid Tithe-Hay of certain Lands, and the reſt of 
theyear after puts into the ſame the Horſes of his Gueſts,no Tithes 
ſhall be paid for the Herbage of ſuch Horſes; for it is but'the After- 
paſture of the fame Land, whereof he had paid Tithes before. 

Trin, 16 Jae. B. R. Richardſon & Cable, per Cxriam ,' Prohibition 
granted, 

Honey js Tithed by the Tenth meafure thereof. A Prohibition 
was prayed for Suing for divers kinds of Tithes, "inter alin for 
Honey; upon a Surmae thatit was 4 —— afe __ 
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tilia : It was thereupon demurred; but the Opinion of the Court 
was, That Tithes are to be paid for Honey, for ſo is the Book Fitz. 
7) M. 15 Car. NB. and therewith agreeth Lindwood ; wherefore the Court +- 
dros 1227. warded that there ſhould be a Conſultation (7). 

Barſcot and Hops pay a Predial Tirhe,. and regularly are accounted inter ms- 
gs + Caſe. 11445 Decimas ;, yet in ſome Caſes they may be great Tithes, in pla- 
mn) Low 1 & Ces where they are much ſet or planted (m). Aicb. 8 Zac.B. A man 
Tindal's Caſe, may ſet forth the Tenth-part of his Hops tor T ithes before they be 
Hurtcn, 77- dried. Hill. 14 Fac. B.R. in Barham and Gooſe's Caſe, put by Ser- 

jeant Hitcham, andagreed by Montacute, 

Hop-poles or Wood cut and employed for them,are not Tithable 

- where Tithe-Hopsare paid. And ſo it hath been Reſolved , That 
if Wood be cut and employed for Hop-poles, where the Parſon or 
Vicar hath Tithe-Hops, they ſhall not have Tithes of the Hop- 
poles. Soif a man hath a great Family, and much Wood be felled 
2nd ſpent in Houſe-keeping, Tirhes ſhall not be paid of ſuch 
Woods. Mich. 15 Zac.C.R. by Habart Chiet Juſtice, White and Bic- 
kerſt aff "s Caſe. 

Houſes of habitation,or Dwelling-houſes arc not properly Tith- 
able, no. Tithe payable for the ſame, nor out of the Rent reſerved 
for them being Lett; yet by a, Caſtom Tithes may be paid for 
Rent reſerved upon Demiſe of Houſes of habitation, although it be 
otherwiſe de jzre, for it might commence on good Conſideration. 
Co.11.Dr.Grant 16, vid. Mich. 12 Fac.B. Hobart 16. Leyfield's Caſe. 
Prohibition granted. Otherwiſe of New Houſes, whereof there can 
be no Cuſtom. Ibid. But regularly Huſes are not at all Tithable, 
nor were Tithes anciently paid for Houſes in London, the Profits of 
theChurches whereof,confiſted only in Oblations;Obventions,and 
Offerings. Co.:bid. but by a Decree made A. 1535. and confirmed 
by Act of Parliament, Stat. 37 H.8. cap. 12. there is 25. 94. made 
payable to the Parſon for every Pound of Houſe-Rent for theTithes 
of the Houſes in London. Hob. 11. But if a Modus Decimandi be al- 
ledged to pay 124. in every Pound of Rent for every Houſe in ſuch a 
Pariſh in Londonzit is a good Modus Decimandi. T he aforeſaid 2 5 

94. isto be raiſed and made up according tothe uſage and Cuſtom 
of the City. Stat. 27 H.8.20. & 32 H.8.7. And no Tithes are 
Payable for Houſes in any City ſave London, where a Preſcription to 
be diſcharged of Tithes of a Howſe, by paying 12 4. of every Pound 
Rent in lieu thereof,is (as aforeſaid) a good Preſcription. Co. 11.16. 
But Tithes regularly are not payable for Houſes of habitation, nor 
of any Rent reſerved upon any Demiſe of them ;, for Tithes are to 
be paid of things which grow and renew everyyear bythe At of 
God. And for fer in London Tithesanciently were not paid, 
a$ aforeſaid ; yet the Parſon of St. Clemerrs without __ 
Gs 
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Bar Libelled againſt a Pariſhioner for Tithes of certain Stables,and 
ſet forth in his Libel, That of Common right and Preſcription time 
out of mind, the Parſons there bad uſed to have a Modus Deciman- 
di, after the rate of the” Tenth-part of the yearly Rent or value of 
the ſame. It was the Opinion of the Court, That in this Caſe a 
Prohibition ſhould be granted; for de Communz jure no Tithes are 
to be paid of the yearly Rent or value of Hoyſes,tor Tirthesare paid 
of the revenue and increaſe of things z and therefore no Tithes are 

id for Houſes in any Cities or Towns in England, faving in Lon- 
den; and this Pariſh is out of London and the Liberties thereof : 
Now where there is no Tithe at all,, there can neves be a Modus 
Decimandi ;, and yet it ſeems this kind of Payment hath been long 
uſed in London, which certainly was by uſe. But for Houſes, Obla- 
tions were paid 1n all yowÞ » which are now by the Srar. brought 
to a certainty, iz. 4 4. for a Houſe. Trim. 12. Jac. CB. Dr. Leyfield 
and Trrdalls Caſe. Hob. 10. 11. In Green and Piper's Caſe it was a- 
greed by the Juſtices, That a Houſe in London, which was parcel 
of the Poſſeſſion of a Priory, which was diſcharged of the payment 
of Tithes, ſhould by the Srar. of 37 #.8. be charged with the fame. 
One who was a Curate and Sequeſtrator only of the Rectory of D. 
in London, the Incumbent being ſuſpended, Sued Four of the Pa- 
riſhioners in the Eccleſiaſtical Court for Tithes of their Hoafes, 
and not before the Mayor of London, according to the Statute of 
37 H.8. The Court doubted of it , eſpecially becauſe the party 
was neither Parſon nor Vicar , and becauſe the Starure is a New 
Law, and appoints how the Tithes in London ſhall be paid and 
Ruled, and before what Judges, and what Remedy ſhall be for the 


party grieved; and day Ziven to hear Counſel on both ſides (=). /n) Mie. 15 
In the Caſe aforeſaid between Green and Pipey (0), when Suit was in Car. B-R. 


the Eccleſiaſtical Court for the Tithe of a Houſe 1n Londdr, a Pro- © 
hibition was prayed upon a Surmize, That the Houſe wasa Priory, 
which was diſcharged of Tithes by the Pope's Bull , and the Sta- 
tute of 31 H.8. which gave their Poſſeſſions to the Crown, did 
Ordain, That the King and his Patentee of ſuch Lands ſhould be 
diſcharged of Tithes z. yet a Conſultation was awarded , becauſe 
bya latter Statute, viz. 37 H.8. cap. 1. all Houſes in London ſhall 
pay Tithes according to their Ordinances , and the Statute ex- 
tends td all Hoxſes, and none excepted but the Houſes of Noble= 
men, ; 


(p) Paſch. 11 
Car, B.R. 
Cro, p. 3+ 


__ are computed among the Mixt Tithes. To pay Pence a- 

piece for Lambs,when the number is leſs than Seven,is a good 
Preſcription. Ceri 7 Jac. B.R, Parche's Caſe. Or rather thus,viz, 
if the Pariſhioner hath Six Lambs, or underhe ſhall yield for Tithe 
a half-peny for every Lamb : if he hath Seven Lamvs,then he-ſhall 
yield a Lamb for his Tithe, and receive three halfpence from the 
-Parſon : if Eight Lambs, thena peny : if Nine Lambs, then a half- 
peny from the Parſon, who may otherwiſe expect the Fall of the 
Tenth Lamb the year next following. Lindw. cap, Quoniam proper, 
Alſo the Tithe of Lambs is to be apportioned with reſpect to the 
Places where they were engendred, brought forth, and nouriſhed, 
Lindy. cap. Quoniam audivimus, And regularly the time of pay- 
ment is,when they are weaned from the Dam,unleſs the Cuſtom of 
the place be otherwiſe. To ſtay a Suit in the Eccleſiaſtical Court for 
the Tithe of Lambs, a Prohibition was prayed, upon a Surmiſe the 
Cuſtom to be, That if one hath Lambs under the number of Se- 
ven, he ought to pay a halfpeny for every Lamb in lien of all Tithes 
of Lambs ; if he hath but Seven, then the Parſon to have the Se- 
venth, and he to pay Three-pence; if Eight, then Two-pence; 
and if he had Ten, the Parſon ſhould have the Tenth without pay- 
ing any thing : Refolved, That this being a Cuſtom, which they 
refuſed to allow in the Eccleſiaſtical Court, a Prohibition ſhould 
be awarded ( p ). 

Lands accruing tothe Crown by the Statute of 27 H. 8. touch- 
ing Diſſolutions, are now Tithable, though whilſt they were the 
Lands of Religious Houſes they were not Tithable; but their Pri- 
viledges being Perſonal, they were extinguiſhed by the ſaid Statute 
of Dilfolutions, nor hath the Statute of 31 #. 8. any retroſpect to 
the ſaid Priviledges. 15 Jac. C.B. Garret and Wright's Cale. & 7 


Car. B.R:Clark and Ward's Caſe. Vid. Sr. Marmad, Strickland's Caſe 


1639. Adjudged at York Aſſize accordingly. Vid, Clayron's Rep, 1 17, 
& 12 Car. Adjudged in another Caſe. Alſo Lands gained from the 


Sea,and made Arable, muſt pay Tithes. Bulftr. 8. 165. So muſt 


Lands in themſelves Tithable, but not Manured or Ploughed, ſpe- 
cially if ſo in prejudice to the Parſon ; in which caſe he may Sue 
the Occupier of ſuch Lands in the Eccleſiaſtical Court for the 
Tithes of that Land, Yd. 1 5 Car. C.B.per Berkley Juſtice, Adjudged. 
T7 
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years growth, after ſuffer the Tree to grow paſt twenty years, and 


then Lop it again, no Tithe ſhall be paid for the ſecond Lopping, (1) C. B. by the 
athoug the firſt Lopping were not Tithe-Free(r). It was Refol- 99 Court. 


rownl. 1. 


Þ” pa. 23, 


ved in Reynold's Caſe, That Tithes ſhall not be paid of the Lo 
ping of Trees above twenty years growth. More's Rep. | 

Lie is not Tithable 3 Adjudg. 19 Eliz. B.R, & Paſch, 34 Eliz, 
CB, Liff and Watt's Caſe : Nor Marle, Bricks, Slates, or Tiles, un- 
les the Cuſtom of the place make them Tithablez otherwiſe not, 


becauſe they do not annually increaſe, and becauſe Lime is part of . 


the Freehold. A4ch, 13 Fac. B, Thomas and Perrye, per Sn 


M 


| Af of Oakor Beech, if ſold, the Tenth-peny is payable for 
the Tithe thereof ; but if caten by Swine, then the Tenth 
of the value or worth thereof. : 

Meadows by.ill husbandry. oyer-run with Thorns,Buſhes,and the 
like, are not. computed as Barren Lands, but do ſtill remain Tithe- 
able. 611.38 Eliz.B.R. Sherington and Fleetwood”s Cale. Vid. 1 5 Car. 
B.R..Sugden and Cotele*s, Caſe. 

Mills, the Tithe thereof,as alſo of Parks,Ponds, Warrens,Dove- 
coats,and Bees,ſeecm promo intuitn,as itthey were all Predial Tithes, 
For the Tithe of ls, not the Tenth peny-Rent, but the Tenth 
Meaſure of Corn grinded at the 24:1, is reſponſible for the Tithe ; 
underſtand it of Corn-A41/s, whether new or old, driven by Wind 
or Water ; forthe Tithe whercof generally the Tenth Toll-diſhis 
due, if there be not ſome other Cultom in the place. And whereas 
by the Law and the ancient Conſtitutions of the Church Tithes 
were not paid of Ancient 41s, yet by the Statute of Articuls Clers, 
cap. 5. Tithes are to be paid for all All; newly erected : fo that de 
Malendino de novo eretto Tithes ſhall be paid. Trin. 14 Fac B.R. $0 
that all new Corn-A4//s,be they Wind or Water-44/:,alfoFulling- 
Mills, Paper-A4ills, Powder-Abils, Stamping-A4ls, ( and proba» 


bly for the ſame reaſon Saw- 41s.) Iron-Mills, 2nd all others that. 
are of Common and Publick uſe, do pay Tithes ; bat. old Corn- 


Mills, for-which no Tithe was ever paid, no Tithe is to be paid, 
except a Perſonal Tithe, as is for a Trade of profit : And ſuch 
Tithe. ſhall be paid. of Fulling-14ls, Rape-A4lls, Paper-ills, 
Iron-Mills,, Powder-Mills, Lead-Ablls, Copper-A4ills, and Tin- 
Mills , for ſuch 24lls Pay no Tithe as fills, becauſe they are but 
En- 


Lops of Trees above twenty years growth ſhall pay no Tithes- S 
(4); Forit hath been held, that if a man Zopa Tree under twenty (4) More, 158+ 


— 
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Engines of their occupation, Paſch. 17 Fac. Johnſon's Caſe. & Go, 
2.532. & Bulſtr, 3.212.& Fitz, N.B.41.G.& Ce.2.44. only the 
Millers are to pay a Perſonal Tithe , as aforcſaid;as for a Handi- 
craft, or Faculty. Therefore a Fulling-Mill as ſuch pays no Tithe, 
Hill. 16 Fac. BR, between Dawbridge and Johnſox, Parſon of Buck- 
field, For there being a Fulling-Mill , which Fulled 40 Cloths a 
week, and gained two ſhillings for every Cloth: It was held, that 
there was no Tirhe to be paid thereof. Go.2. Abridg. Caſe 2638, 
But a Corn-M! newly erected, though upon Land diſcharged of 
Tithes by the Statute of Monaſteries, muſt pay Tithes; and ſo of 
every new erected Mil! on a man's own ground. 1bid. Caf. 1522, 
Notwithſtanding the Premiſles it ſeems ſomewhat queſtionable, 
whether any Tithes are due for 44s de jure, or not ;, for the Lord 
* Coke, Inſtit. 2. par. 622: ſays, It was never Judicially determined 
that ever he knew of. If 4s do nor yicld a Predial Tithe, yet 
doubtleſs the 4illeys are to yield a PerſonalTirhe,as well as other 
Handicrafts-men ; but Cuſtom in this,as in other caſes,prevails. It 
hath been Adjudged Tr. 18 Fac. B, R, That where a Parſon Li- 
belled in the Eccleſiaſtical Court for Tithes of a 24/!; which was 
erected upon Lands which were diſcharged from payment of 
Tithes by reaſon of Priviledge within the Statute of 31 H.8, That 
a Prohibition would not lic in that caſe: for that De Molendine de 
novo eretto Tithes ought to be paid. Mich. 1 5Elz.in Hapers Rep.acc, 
But in the other Caſe of the Fulling-Mill aforeſaid, where the Par- 
ſon Libelled in the Eccleſiaſtical Court for the Tithes thereof, and 
ſuggeſting, that the Miller Fulled every week 40 Cloths, as afore- 
ſaid, and gained two ſhillings of every Cloth, demanded Tithes 
for them : A Prohibition was granted in that caſe; for it was faid 
by the Juſtices, That by the Law of the Land he ought not to pay 
Tithesof ſuch 24ills;, for of ſuch things as come only by the la- 
bour of men Tithes are not payable, but of things which are re- 
newable every year. dit, Caſ. Dawbridge & Johnſon. Cro, par.2. 
523. Andin another Caſe, where a man Libelled to have Tithes 
of Mills upon a Suggeition of a Modwus Decimandi for the ſame, a 
Prohibition was granted : In that Caſe it was ſaid by Coke Chick 
Juſtice, That in ſome caſes Tithe ts payable for Ms, and in ſome 
caſes not. No Perſonal Tithe by the Statute is to be paid of Mills,” 
but where by y__ Uſage the ſame hath been paid; and whereas a 
AModus Demanai was alledged to pay Tithes for Mills, it was Re- 


ſolved, That the Modus did not extend to Mills newly erected,upon 
the Statute of Articals Cleri; for De Molendino de novo eretto ſoluun- 
tur Decime. Trin. 14 Fac. B. R. Fake's Caſe. Bulſtr. pa.3. 212. It 
two Fulling-Mills be under one Roof , and a Rate-Tithe you for 
the ills, and after you alter theſe Mills, and make one of t 


hem a 
Corn- 


_——— 


CCS 


Corn-Mill, the Rate-Tithe is gone, andyou muſt pay Tithes in 
kind. Brownd. p.1. on Lay.lf there be two ancient Corg-Mills 
gime out of mind, &c. for which 65.38 4. haye been paid.for the 
Tithes time out of mind, &c. and after in continuance of time the 
Hill-ſtream doth change his courſe,and goes another way at alittle 
diſtance fromthe ancientStream,and thereupon the Owner of the 
- Mills pulls down one of the ancient Mills,and new builds it in that 
other place where the Stream-now runs : In this caſe it ſhall be 
diſcharged ofany Tithes by the force of ancient Modwe,. for that 
« - happened-by the a&t of God, and not by the Act of the party ; 
and Prohibiticn was granted accordingly, Ach. 11 Car.B. R. 
| Johnſon and Dawbridge's Caſe, Reſolved per Ceriam, But withal 
the Court held, that if the Stream had been altered by the Owner, 
Tithes ought to haye been paidas of a new Mill. In another Caſe 
it being Libelledin the Eccleſiaſtical Court for Tithes of a Griſt- 
Mill, and of a Fulliag-Mill, Crook: agreed. That for a Griſt-Mill 
Tithes ſball be paid ; but he faid,..T hat the Statute De Avricalix - 
Ceri which ſpeaks de Molendinis non fiat Probibitio, ought not to. 
be meant or intended of a Fulling-Mill, for the prefit.that accrues 
by that, is by the Labour of men,and therefore not intended with: 
in the general words of the StatuteDe Molendims,for which reaſon 
he _ a Prohibition. Calrhroppe ſaid, that it was the opinion | 
of } ice Warburton and Nicholls 12 Jac. That Tithes ſhall be . 
pal of Fulling-Mills, viz. the Tenth-penny of the gain or profit 3 
of Griſt-Millsthe Tenth-diſh or Corn ſhall be paid,.for that is- 
in. the nature of a Predial Tith : And ſo-itw2s held 5 Jec. ia the . 
Gaſe between Ubs and Lux, Yd, Zindw. Proven, Coriſtit.. But yet 
Doderidge held, That if there be not a Special Cuſtomalledged 
for. the payment of Tithes of a Fulling-Mill, Tirhes ſhall not be 
er thereof; for he had ſpoken(as he faid )with the &wilzans, who 
that Tithes ſhould be paid of ſuch-a Mill ;- but they could not 
_ what manner of Tithe it.is,. for ſome faid-it is aPredial 
ithe,Others, that it isa Perſonal Tithe, ; but he ſaid it could nos 
bea Predial Tithe,forit wholly accruesby the Labour of man;and 
if ſo be that he ſhould have that Tithe as a Predial Tithe , 
then another Tithe would be: demanded of him who Sheers 
the Cloth, and-alſo of the Dyersthereof, and ſo Tithes ſhould 
be paid many times for the ſame Cloth ; But the _ Cuſtom . 
of the Countrey. is to beconſidered. , And-for Tin-Mills, ox. 
Lead-Mills, or -Plate-Mills, -Mills, or Edge-Paper-Mills; 
no Tithes ſhall be paid ; and to thisagretd Dodersdge, Howghtan, 
and.Groke : And therefore as to the Grilt-Mill, a Conſultation was 
ganted, and astothe Fulling-Mill,there wasa Prohibition, Paſch: 
17 746.B.R, Roll, Rep. par.2. AP Libelled — 
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Court for” Tithes'of® a: Ml, which was eretted upon Lands dif- 
chargedof'Tithes by the&Sratute of Monaſteries, 31 H. $: APro- 
hibition'was prayed,but-denied by the Court ; for de molendins'de 
niuo exethe non jacet Prohibitio, 'Trin." 15Fac.B, R. Co, pe.2, 
Alfo in another Caſe where it was moved for a Prohibition, vpor'a 
Suggeſtion of a Modus, to pay ſo muchtby a Cuſtom for all 241 
erected, or to be ere(ted, and this appearing to bea New-erected* 
Mill: Whether the Cuſtom ſhall run to this or not upon the Staz 
tute of ArticuliCleri, c. 5. was the Qneſtion. Coke Chief Juſtice! 


* This Motacannot go to this new All), 'for an ancient GU your- 


Modus ſhall be allowed, but not for-the M41! newly erected, the 
Cuſtom will not extend to it ; and therefore by the Rule of the 
Court, for this new MH a Conſultation was granted,  --  _ 

Mill-Fones, if one pair thereof be turned into two pair, both of 
them ſhall pay Tithe, and their Priviledge ( if they had any) will 
be loſt. Paſch.'17 Fac. Fohnſon's Caſe, & Fitzh.N.B.1.G:Co,244; 
Brownl. 1.31, - Sq that if there be but one pair of Afl-fones in a 
M41, anda Rate-Tithe be paid for them, if afterwards there be a+ 
nother pair of Af:/{-fones pat 0n,now T ithes muſt be paid in kind; 
Brownl.abid. * | w_ 4 SITES 
_ Afilk payingTithe;exempts the payment of Tithe-Cheeſe made 
of the ſame Afiltk. Et e contra, V2 i 

Mines or Minerals of. lran, Braſs; Tinn,Lead, Copper, Coles, 
and the like, arenot Tithable. Regiſter 51, F.N. B. 53.9. Broo. 
Diſmes 18, 

AMixt Tithes are the profits of ſuch things as ariſe partly fron 
the labour-and care of men,and partly from the Farth whereof the 
thingsarez and ſometimesare called Preadial Meaiats, and come 
not immediately of the Ground, but of things maintained out of 
the Ground, as Cattel, Calves, Lambs, Kids, Wool, Milk, Cheeſe, 
Chicken, Geeſe, Ducks, Swans, Eggs, &c. Afxt Tithes are pro- 
perly ſuchas come of Milk, Cheeſe, &c. Or ex fetibur animals 
#m, que ſunt in paſcuis, &- gregatim paſennur, ut in Arnis Vitulis He» 
dis, Capreokis, Pullis, &c."Coke MagniCharr.646, - ' + © | 
Modus Decimandi is the payment of ſomething in lieu ofthe 
jaſt and fullTithe of a thing Tithable,legitimated byCompoſition, 
Cuſtom, or Preſcription ;. it is when Lands, Tenements,or Here- 
ditaments have been given to the Parſon and his Sueceſlors, 'of an 
Annual certain Sum, or other Profit alwaies timeout of mind to 
the Parſon and his Succeſſors,- in full ſfatisfaftion bf all Tithesin 
kind in ſuch a ptace; and all Preſidents in Prohibitions indiſcharge 
of Tithes in caſe De mods Decimandi ran thns;viz.;That fuch a Sum 
had been alwaies-paid in plenam Content ationem, Sariefuttionem 
Exonerationem onminn & fingularum Deoimarus, find _— 
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the Sum be not paid, yet caggot the Parſonſue for Tithes in kind; 
not for the Tithes in kind in the Eccleſiaſtical Court, but for the 

- money in the Temporal.Trin.7 74e;inthe Caſe De modo Decimands 
Prohibition was debated before the L,Coke;Selet2.Coſ.40,0:46. In 

BiggsCaſe it was Reſolved,where a Prohibition is awarded unga a 

Suggeſtion of a Modes Decimnd:, and a Conſultation awarded for 

not proving the Suggeſtion within Six months, there a new Prohi- 

bition ſhall not be awarded ypon an Appeal in the ſame Suit. More 

12 prob hy On WT MAE IOStT xr IE ' 

and not to the Perſonality,viz.theOfferings(p).Nor canit begin at (p)March.8e, 
thags , but. is and muſt be by eons is ee _ 

ala commencement , upon ſome Agreement at firi{t made for 

raliable Conſideration with the Parſon or Vicar( 9). And if theAfo- (4)Mich.s 
due Decs | be to pay aSam of money for the Tithe of a piece J4<:<-B. 
of Ground, which isafter turned to Houſes and Gardens;theMfodw {11,19 alt 
continues (7). Yea, it doth ſo aQtually. diſcharge and extiaguiſh +) Co. 1.16. 
Tithes, that they are thereby turned intoaLay-Fee, as well as rhe 

Nine parts (s)., Touching this Modus Decimazits there are ſome (5) Hob. 42. & 
things that ſeem doubttyl and unreſolved in the Law ; as ifthe Afo- *©21965 169. 
d& be of Land given to the Parſon in fatisfaftion of Tithes,and the 

Land after happen to be'evidt, Q. if the Tithes in kind. do not in | 
qehporerive (rt) Orif Lands be oncediſcharged of Tithes by () Caſe, zvop- 
a Modus Dicimands,Q, whether the Tithes ſhall revive again upon yes (u18- 
failure of the adv ?-(») But if Land 'be granted tothe Parſon in gy. rep, - + 
fatisfaftwon of Tithes, if the Patſon alien the ſame without the con- (z) vid.Hob. 
ſent / of the Patron -and Ordinary, his Succeſſor ſhall haye Z«r5s jo : 
* Urrum(w). If a man Preſcribe to pay a Modus Decimands for the \W)USLCH 
Tithe ofcertain Lands,if the. Land afterwards be lett to Farmjand 71%, vt 
the Farmer pay the Tithe in kind, yet it ſhall-not deſtroy the Pre- 
{cription as tothe Leſſor (x). If a Leſſee pay Tithes in kind-yet (z) Paſch. r3 
that: ſhall notdeſtroy afodws/ inthe Leſſor. But if the Modus Jac-B.R.Caſe 
Decimands be of 2 thing for which no Tithe is due de Communs ja- 2//c<2and 
rey it iSnot z nor can it ſtand to riſe and fall according tothe gy, gep, 
Rent byPreſcription : as of Houſes in London(y). That the Trial of +. Paſc, i 3Jac. 
Mans Decimands ( as the CommonLawyers aſhrm) belongs to the Per Cote.ibid, 
Temparalyot theSpiritual Courts, and for the grounds of Prohi- (72 Hov.r. 
bitions in ſuch caſe |}, If the Eccleſtaftical Court allow not of any þ vid. rhe - 
ſuch thing as a 4odns Decimands, it is becauſe the Canoniſts do grazd diſpute 
hold Tithes to be due Fure divino,and conſequently not extinguiſh- 5fore _ K, by 
able-ia_ the, whole, nor. diminiſhable in part by any Cuſtom or pope - w 
Preſcription, in oppoſition to-theLaw of God, The Temporal 7 .,;. 
Courts yvilladmit them alſo tq be Jie Divine, but do- allow Trina. 7 Jac. 
itſo only (Secundum quid, vit. quoad ſuſtemarionem Ceri, but not Co.lib-3- 
quad Decimam aut aliquam aliam certam partem; and mn 
Ttt 2 @) 
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doradmitofawMedas as tothe » where there is a ſufficient 
waintepaace for the Clergy beſides; whichis not only allowed; 
+$t.2E4.s, Þutalloconfirmed by At of Parliament +. So that if the Lordof 
C. 13+ a Mahnor grants —— his Mannor to a Parſon in Fee to be quit 
andgliſcharged of 'ithes, and makes-an Indenture, and the 
fon with the afſent of the Ordinary{Without the Patron Ygrants 
to him, that he ſhall be diſcharged- of Tithes of his Marin: 
for that parcel of Land if afterwards the faid Lord of'a 
- Mannor or his Aſſigns be ſued inthe EccleſiaſticalCourt for Tithes 
of his Mannor, he or his Aſſigns ſhafl hayea Prohibition upon 
that Deed ; and therefore; if the Lord of the Mannor hath alwaies 
holden his'Mannor diſcharged of Tithes, andthe Parſon hadtime 
our of mind Lands inthe {ame Pariſh of the Gift of the Lord, of 
which the Parſon is ſciſed at this day in Fee,in reſpect of which the 
Parſon-nor any of his Predeceſſors ever had received any Tithes of 
this Mannor : If the Parſon now ſueth for Tithes of this Mannor;/ 
the Owner of the Mannor ſhall ſhew that Special matter, that the 
Parſon and kis\Succeſlors time out 'ofimind have holden thoſe 
Lands of the Gifrof one who was Lord-:- aid the fame is good 
(4)s Jac.C.B. Eyidence to prove the Surmize in the Prohibition (4), And in a- 
in the Caſe of  nother Caſe of a Modus Decimands it was holden by the Court, 
rand, cots Thatif a Modus Decimands be for Hay in Blark: Here, and the patty 
Selef Caſes, © ſoweth the ſame withCora ſeyen years together,the ſame doth not 
14k 95. deſtroy the Modus Decimand;;but the ſame ball continuewhen the 
ſame is made again into Hay : And when it is owed with Corny' 
the Parſon ſhall have Tithes-in kind, and when the ſame is _ 
(3) Trin. the Vicarthall havethe Tithe-Hay, if he be endowed of Hoy(? ; 
ON And where a Suit was in the Spiritusl Court bya Defendant Vicar 
6 194. f 4. for Tithes : a Prohibition was prayed upon the Plaintiffs 
4 . Pleatherc of a Modus Decimandi,to pay fo much yeatly to the Pir- 
ſon of A. in diſcharge of his Tithes. It was the Opinion ofthe 
Court, That this 2dodws between him and the Parſon will not dif- 
- charge him from payment of Tithes tothe Vicar, and therefore 
CB. -the Court granted a Conſultation (c), Alſoifa Preſcription be 
wire add laid topay ® 2fodus Decimandi, to 100 Acres, or to ſeveral things 
childs Cafe. if there be a failure of one Acre, or one thing, it is a failureofthe 
Bulſtr.3-par- whole: Preſcription (4). * AION, 
TR 4 Heonafteries ander 200 1. per Ann. commonly called the Lefler 
15 Car. in Sir Monalſtcries, 'of the "Order of Giſtertians and Premonſtyacenſes, 
Arthur Rebin- that were Diſſolved and came to the Crown by the Statute of 
ſons Caſe. 25 H.8,were not diſcharged of the' payment of Tithes by the 
claytons Statute of 31 H.$.e.8.(?) by which Statute thoſ&of 2007; po 
(+) Jones 373, -497- and upwards, commonly called the Gretter Abies, were 
188. Diſſolved; and whereby it is Exatted, That the King and his Pa- 
rentees, 
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centers, having any M onaſteries,&c.or ay Mannors,Lands,&c:be- 
Jongingto them, ſhould enjoy the ſame diſcharged ofthe 


The payment 
of Tithesin as ample manner as the ſaid Abbors, &c. (f)who were (Ff) gn Us. 
: c#p- 


diſcharged of Tithes either by Bulls, Compoſitions, Preſcription, 
Order, vr Unity of Poſſeſſion. . And albeit the Lands of the faid 
Leſſer Monaſteriesarenot within the benefit of the ſaid Statute of 
31 H.8.' to be quit of Tithes ; yet they-ought to enjoy all ſuch Pri- 


viledges 2s are annex'd to the Lands, for which reaſon they ſhall Vid. Sir $:#. 


(in whoſe Poſſeſſion ſoever they are:) be exempted from the pay- Deeer's Law of 


though not by Preſcription de no Decimando, Unity —_—— 


went of Tithes by real Gompoſitions and iptions de Mods 
gas 


ofPolſeſſion,Order,or Popith Bulls, in all which Caſes the Parſons 
and Vicars have the advantage by the Diſſolution of all thoſe Mo- 
naſteries and Abbies, which were Diſſolved by the Statute of 
27.H$.For theſe Leſſer Monaſteries under 2001, per Ar», which 
were (as aforefaid) Diſſolved by the Statute of 27 #. 8. lofttheir 


Priviledge of being Diſcharged of the payment of Tithes. "Nor 


did the Prividedge extend to any Lands,other than fuch as they had 
at the time of the Council. of Lareran, and only for ſuch titne as 


the fame remainediin their own Poſleſſions,and only for ſuch Lands (,1 ig giz. 
2s were in'their own manurance{g). It is ſaid in Dickenſon's Caſe Þyer 349. 
againſt Greenhowe, That Monks are not of Evangelical Prieſthood, Co.2 par-44 


uz. capable of Tithes in pernancy, but meer Lay-men,and cannot 
preſcribe 57 non Decimendo, And that Bede faith/of them, That 
; are meet Laci,and the Monks of the Order of Premonſtra- 
were ſuch, and therefore they could'not Preſcribe to be Diſ- 
charged of Tithes (b). 
Mortuaries,ia ſome places called CO —_— wn" Nev 
*not Tithes, yet they were given Pro Recompenſatione ſubtraftions 
Decimarum Perſonalnan, mc non & Oblatiomon.Lindw. c, Statiatum 
& infra, &c.for which reaſon they are not here omitted ont ofthis 
' Catalogne of Tithes. Mortuarics( as Sir Edw.Coke conceives) were 


not anciently due otherwiſe than by Cuſtom only (5), until (2) Cooper 


wereſettled by the Statute of 217.8.cap.6. whereby it is EnaCted, 
- That no man dying poſleſſed of Goods under the value of 61. 1 35. 
44. ſhould pay any Af7tary, nor any to be paid but in ſach places 
where they uſed ſo to be, and that but one Aforruiry ; nor that;but 
in one place, and that where the party'deceaſed had his moſt con- 
ſtant uſual dwelling and habitation, after the rate fol- 
lowing, viz. 35. 4d. wherethe Deceaſetl had in Moveables ( his 
Debts firſt paid ) to the value of 67. 13 5.4 d. and under 301. at 
his death, 6 s. 8d. if he died poſſeſſed of Moveables to the value 
of 301, and under 404, 10 5.if tothe value of 401. or $. 
Abd none te be paid by any married Woman, Chil 5 

ouſe- 


G6) Hill.rCar. 
RinDicber- 
ſon & Grean- 
howe's Caſe. 
Poph. 157- 


— 


49 Is 


ts. tt. . 


. ” —_ ww 


Hinde and the 
Biſhop of 
Cheſters Caſe. 
Cro. par.3» 


Jouſekeeper,, Wayfairing-man, or Non-Reſident in | the place 
xe he died, Which Statute provides, That accuſtomed Morru- 
aries [hould be paid as formerly,whether more or leſs than isbefore 
(4)St.21 H 8. limited (k). There were alſo it ſeems certain Mortaaries, which 
C. 6. ' the Prelates anciently paidto the Kimgs of this Realm (4). - | 
(1) Co, Inſt. A Mortuary isnot properly endengealy (hid to be due to'an 
2. pare 497» Eccleſiaſtical Incumbent; Parſon, or Vicar, from any but thoſe on- 
1. $pelm, 1 1J Of is Own Pariſh, to whom he miniſtretch Spiritual Inſtruftion, 
Mee ee. 40d hath right tothe Tithes. Lindwoed in his Gloſs on c, Sta. 
Tefture upon FM Ver Mt infra, de Conſuetud. diſcoyers the ground or. reaſon of 
this point of at payment to be this, viz. That when throughignorance, ati 
Morruaries, (tmertimes through negligence, and unjuſt detention of Titties 
— ſe oo ananions the Pariſhioner: was found -tardy and faulty, &e, 
pag. 35. Ido atuit Archiepiſcopur, quod Compenſatiane ſic ſubrrattorum, ſeeun- 


dum melins Animal aefuntti Eccleſie damno debit applicari., \But 
all this notwithſtanding, we know the prevalency of Cuſtom to be 
ſuch, that in ſome places-of this Kingdom they are paid to the 
Incumbents of other Pariſhes, that m .no - Miniſterial 
duties at all to the deceaſed party, nar living nor dying; 'Atd 
the Statute of 21H. 8.c, 6. dath nothing at all controll:the 
Tonk, but makes the Uſage of payment only to be the Law 
ereof. | 
In the Caſe of a Prohibition, becauſe the Defendant ſued inthe 
Conſiſtory Court of Cheſter, before the Commillary, fora Morn 
9%, after the death of every Prieſt within the Archdeacoury/of 
eſter, the beſt Horſe or Mare, his Saddle, Bridle, Spurs, his beſt 
Gown, his beſt Signet or Ring, his beſt Hat, his beſt upper Gar- 
ments.under his Gown, asto the Bilhop, de debiro conſurtudine 
fore ſupponitur, and . recites the Statute of 21 H. 8,” concerning 
Mortuaries, The Plaintiffayerred, that there was no fuch Cuſtom 
there,and that ſhe had paid a Mortuary tothe Parſon of B,andthat 
after a. Prohibition the Defendant had proſecuted his Sqit in'the 
"Eccleſiaſtical Court. The Queſtions were, (1) Whether: there 
was a Cuſtom in that place, to give ſuch things for Morewary ? and 
this to be a jult cauſe to haye Prohibition; Mortwaries: -only 
' Triablein the Eccleſiaſtical Court, , (2) Whether Confultati 
ſhall be granted. without anſwering the Prohibition, -* Phe Cbiitt 
wasdivided in Opinions,wherefore ardered the Defendatirſhoiid 
Plead or urr, and then the Court would:give Judgment pon 
the Return before them. CEE naw 


- 


T8 


_—_ 


[4 or Riding Nag ; if a man keep a Nag or Horſe a0 the 
riſh only for his Saddle to ri epn,no Tithes ſhall be paid 
of that Nag or Horſe, for that, it is a Barren Beaſt,not renewing,but 


kept only for Labour ; and ſo Adjudged inthe Parſon of Thinble- Trin. 15 Jac. 
thorpe”s Caſe, where the Caſe was, That a man Lealed out certain BR. Lenkin 
Lands to another;reſerying to himſelf the runnigg ofa Nag for his ©" 


owh Riding” ; and afterthe Leſſor was ſued in the Eccleſiaſtical 


Court for the Tithes of that Nag, and a Prohibition was granted Caſe, 


by Mountague,Crookzand Doderidge,for that it is a Barren Creature, 
and uſed only forRiding,(and althoughit was urged at theBar,that 
theLellce paid him Tithes for all the Herbage ,yetthe Court took 
no advantage of that. )But Houghton ſeemed & contra ;, for it ſeem'd. 
to him, That no Barren Cattel ſhould be diſcharged of Tuthe 
ther than ſuch as are uſed for Husbandry.But. that was not pre for 


Husbandry, Ergo, &c. And in the Cale ofa Prohibition between Cro- per.2+ 


Hampton and Wil : It was Reſolved, T hat Tithes ſhall be 'paid 
for Paſturage of a Gelding for his FAS or L it be ſold; but not 
forHorſes uſed only oy, Labour. 


mY TH may Wz OT Fs 2 Ss 
: Horſts are not Tithg _ e,00r any Tithe- Hexba eis to be paish 
for them ; otherwiſe it werezifthey had bcen Cart-Horſes, which 
he had to Till his 'Grovnd,or, for Cattel rp 2nd. Fatted $0.felk 


againfor pain ; for theſe he be. tob ' bf 

be ngeo yer, hwpe et gel Co 
im vled only for **Ple: y 

Horſes, fot the Cart or Flonghs.gn r "Eat _ ——— 


Fatted to fell again, of ſuck Catte nan Hi be made for Trin.s Jac 


their Herbage, betauſe that Ang 
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gra nas; 


them but ©: 
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Nurſeries 
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Nurſeries of young Trees and Plants pay Tithes:'If a man hg . 
ſeiſed of Land within a Pariſh, which uſed to pay Tithes: and a 
Nwrſery be made thereof for young Trees and Plants of divers 

inds of Fruit,as Apples,Pears, Plums,cc. Alfo of aſh,c*c. and af- 
ter ſell divers of them ta. Strangers out of the Pariſh to be tranſ- 
planted, he ſhall pay Tithes of that Nurſery tothe Parſon ; for al 
though the young Trees are parcel of the Freeholdzſo long as they 
—_— there, yet wherr they are tranſplanted, they are ſevered 
and taken from the Freehold ; and if that ſhould/be permitted 
without payment of Tithes, the Parſon might be defeated of the 
Tithes of all the Lands-in the Pariſh,by converting them into Nur 
feries. Hill. 14 Car. B;R, Gibbs + Wiburne Adjudg. per Cur. upon a 
Demurrer and a Conſultation granted accordingly. Intrat. Mich, 

14 Car. Rot.75.Cr0-par.3, 


Dj 


Ahs beyond 20 years growth;that are become dry and rotten, 
and thereby not frt for Timber, ſhall pay no Tithe, becauſe 
they:were once priviledged: And if Oaks beyond 20 years growth 
have been uſed to be Topt and Lopt within.every 20 years, yet no 
Tithes ſhall be paid of theſe Tops andBranches cut within 20 years 
growth, becauſethe ſtock is diſcharged of Tithes. Trir. 38 Eliz. 
B.R. Ram, & Patteſon. Mich.'3 Fac. B. Brook, & Ropers. & Co. 11; 
Sampſon & Worthington, 48. B, Adjudg. It was alſo Reſalyedin 
Wray and Clenche's Caſe, That ſmall Oaks under twenty years 
growth,. apt for. Timber in time to. come, {hal not pay Tithes. 
Mores Rep. Likewiſe Ozks Top'd within the age of 20 years, and 
after the Lop left to grow beyond 2a years,noTithes ſhall be paid, 
for it is now become Timber. Mich. 10 Jac.Þ. per Coke, And Ods 
decayed that are not Timber, but converted to Firewood, ſhall 
naRtwithſtanding not pay Tithes. More. Caſe 716. ; 
Oblations, Obyentions, and Offerings, ſeem to be but one and the: 
ſame- thing, . and are in a ſenſe ſomething of the nature of Tithes,. 
being offered to-God and his Church of things Real or. Perſonal; 
Offerings are reckoned amongſt Perſonal Tithes,and as ſuch come: 


. by bour and induſtry, paid by Seryants and others once ayear tor 


the Parſon- or- Vicar, according.ta the Cuſtom of the Place; or: 
In be paid in the place where the party dwells at ſuch four 
en peter Wk beter de pe 

pace of four os. ap 
ment thereof,and in defaule thereof.Oo.3, Aridy.Cot3 I 59loLes 


# % 
- 


wa Of Tithes. 1" 


don Offerings are a Groat a Houſe, They are by the Law now in 
force to be paid as formerly they have been. Yd. Star. 32 H.8.7, 
27 H.8.20. 2 & 3Ed.6.13.& CG, 11.16, They properly belong 
to the Parſon or Vicar of that Church , where they are made. Of 
theſe ſome were free and yoluntary, others by Cuſtom certain and 
obligatory. They were anciently due tothe Parſon of the Pariſh 
that officiated at the Mother-Church or Chappels that had Paro- 
chial Rights; but if they were paid to other Chappels that had not 
any Parochial Rights, the Chaplains thereof were accountable for 
the ſame to the Parſon of the Mother-Church. Lindw. c. de Obla- 
tion. cap.quia quidam, Such Offerings as at this day are due to 
the Parſon orVicar at Sacraments, Marriages,Burials,or Churchin 
of Wemen are only ſuch as were confirmed by the Statute of 2 Ed. 
6.13. and payable by the Laws and Cuſtoms of this Realm before 
the making of the ſaid Statute,and are Recoverable only in the Ec- 
cleſiaſtical Court, 

Orchard, the ſoil whereof is ſowed with any Grain,the Parſon 
may claim the Tithe thereof, as well as of the Frait of the Trees, 
becauſe they are of ſeveral kinds, and of diſtint natures. Coke 
Magn.Chart.6 52. 


P 


Ark if converted into Tillage , ſhall pay Tithe in kind, for a 
Park, is but a Liberty ;- a diſcharge therefore of the Tithes of 
a Park isnot a diſcharge of the Tithes of the very Soil,which ay 
be converted into Tillage (4). Or if there be a Modus Decimandi (4) Shy 
of the Park, and the Park be diſparked, and the Land converted verſ.shrp, 
into Tillage,or Hop-ground,or the likezin this caſe though Tithes Noy.Rep. 
In kind are not payable,yet the Modus ſhall remain. The Caſe is the 
ſame,ifthe Park be diſparked by having all the Pales fallen down, 
which in Law is a diſparking of the Park, Sed ©. (b). For to (6) Vid.Paſc, 
pay a Buck or a Doe,or the ſhoulder of a Deer,when one is killed, 19 ) wages 
may be a good Xodus Decimandi for the Tithe of a Park. A Vi- Ce Cale J 
car having two ſhillings yearly, and the Shoulder of every third- 
Deer killed ina Park,the Park being diſparked, the Vicar ſued for 
Tithes in kind. The Court was divided in Opinion: Nichols and 
Hobart Juſtices,that notwithſtanding thediſparking the Modus did 
remain: Winch and Warburton Juſtices , that by the diſparking 
the Preſcription as to the Modus Decimand; was determined , and (;) Cooper and 
that the Tithes ſhould be paid in kind. Quere (c). Where a Park y1drew's 
sdiſparked,if the Park paid ten ſhillings, or any other Sum for all Caſe. 
Uuu | Tithes, 
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* Paſch.13 
Jac.B.R. Maſs 
chal & Price. 
per Co.Roll, 
Rep. 


(4) More. 
Caſe.1277. & 
Caſe 1186. 
(e) Hil.6 Jac. 
C.B. the Vi- 
car of Clart's 
Caſe. 

(f ) Hob. 43+ 
(2) Roll.1. 
635-C.4-6,7, 
Noy 108.St. 
2 Ed.6.c.13. 


þ) 13 Car.at 
oh Aſhze. 

Tharsbies Cafe. 
Clayt.Rep.g1. 


Tithes,and now diſparked and ſown with Corn,here only the ten 
ſhillings ſhall be paid 5 otherwiſe, if the Preſcription be for the 
Deer and Herbage of the Park, and not for all the Park, for in 
ſach caſe Tithes in kind ſhall be paid,if it be diſparked and ſown 
with Corn. A Medys to pay ſo much money for the Tithe of a - 
Parkjs good,though the Park be Diſparked *. If one Shaulder of 
every Deer killed be Preſcribed to be paid for all Tithes,and it he 
after Diſparked, here the Tithe in kind ſhall bepaid; or ifthe 
Preſcription be to pay ten ſhillings and a Shoulder of every Deer, 
and it be Diſparked, here it ſhall pay Tithe in kind, andnot the 
ten ſhillings only (4). Upon a Surmiſe of a Modus Decimand; ty 
pay a Buck or a Doe for all Tithes of a Park, a Prohibition was 
prayed, and granted (e). If a Aodus Decimandi be to paytwo 
things,as two ſhillings for a Park, and a Shoulder of every Buck 
killd in the Park, and all the Deer dieor are kill d up, yet the 
Preſcription-holds good for the two ſhillings (f)). And although 
Tithes are to be paid fora Park, yet Deer, as being Fere nature, 
arenot Titheable, ſaving where the Cuſtom is otherwiſe (g). In 
Thursbie's Cafe, where Suit was for Tithe-Corn growing in a Pak, 
lately Diſparked;the Defendant pleading a Cuſtomto pay Veniſon 
in lieu of all Tithes, and proof that a Buck was paid yearly, but 
whether out ofthis Park or not was a Nor conſtat: The Jury found, 
That if it was paid out of any Park, and accepted and allowed, 
this was better to uphold the Cuſtom, than if particularly tied to 
pay a Deer out of this Park ; for now'f the Park be diſparked,yet 
this payment of the Deer may be performed : Otherwiſe it is, if 
the Cuſtom had been a Deer out of this Park only, for then by the 
deſtroying of that,the Cuſtom is gone alſo. It was holden in this 
Caſe by the Judges,that although the Deer had been often,and for 
the moſt part paid out ofthis Park; yet this doth not alter the 
Cuſtom.,. if it may be paid out of any Park; and if the Cuſtom 
were to pay a Shoulder of Veniſon generally, it may come out of 
any Park (þ ). 

Partridges made Tame , do pay not a Predial , but a Perſo- 
nal Tithe. 

Paſture yields a Predial Tithe, which is generally paid by the 
Owner thereof, and ſo is the Cuſtom; yet Paſture-grounds fed 
with Cattel that yield profitto the Church,have their Tithe fatif- 
fied inthe Fruit of the Beaſts. + And if they belong to a Stranger 
who 1s not of the Pariſh, if he ſell the Paſturagehe is anſwerable 
forthe tenth Penyz but if he fraokly giveth it, and the Pariſhio- 
ner freely receivethit,the Pariſhioner is anſiverable for theEſtima- 
tion,if theſaid Grounds be fed with Beaſts yielding increafez ©0- 
therwiſe noprokfit atall tothe Church, if fed only with _ 

X 
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Oxen,and other Barren Beaſts, And as touching the Paſture of the 
Horſes of Guelts, the Tithe is to be paid bythe Innkeeper for the 


fame (s). But if the ſaid Horſes be put into ſuch Paſture, as is af- 2) Tr. 16 Car, 
-R.Kichard. 
ſon & Calth's 
Caſc.Poph, 
143. 


ter a Crop of Hay of the ſame ground, no Tithe is payable by the 
Innkeeper for the ſame (&.). Nor is the Paſture of fach Horſes 
Titheable as the Pariſhioner uſeth for his own Riding, nor the Pa- 


fure of ſuch Horſes as are uſed about Husbandry in the Pariſh; but (&) Ibid. 


where Horſes are kept or bred in Paſture that they may be ſold, in 


that caſe Tithe ſhall be paid for the Paſture thereof (1), But if (1) Hil. 15 Jac. 


Tithe be demanded for the Paſture of Riding Nags for the Saddle, &R-Hide's 


for Labour and pleaſure both,but not for profit properly,a Prohi- 
bition will lie (2). Nor is the Paſture of Oxen uſed for Huſ- 
bandry Titheable,that is,being uſed for Husbandry in the ſame Pa- 


alc, & 
Bulſtr.1.17r, 
(m) Tr. 9 Jac. 
B.R. Pothill 


riſh; it may be otherwiſe, ifthey be uſed for other purpoſes, or & Ma1's Caſe. 


for Husbandry out of the Pariſh. Adich. 8 Fac. C.B, in Baxter's 
Caſe, Andas touching Titheof the Paſture of Gueſt-Horſes by 
an Innkeeper,as hath been formerly mentioned;the Caſe was, A. 
Parſon of B. Libelled in the Eccleſiaſtical Court againſt C, an Inn- 
keeper,becauſe that the faid C; took all the benefit of his Paſture, 
by putting Gueſt-Horſes intothe ſame : Whereupon C. prayed a 
Prohibition,but it was denied by the Court ; for that it is Titha- 
blein this caſe. Butit was ſaid, thatif C, had taken a Crop of 
Hay,whereof he paid Tithe, and afterwards had put in his Gueſt- 
Horſes into the After-paſtureof that Ground where ſuch Hay was 
made ; inthat caſe it had not been Titheable, becauſe the Parſon 
had Tithe of the Land before. Trin 16 Car, B., R, Richardſon 
and Cobbel's Caſe. Poph. 142. Alſoifa man lett out his Paſture, 

reſerving the Paſture of a Horſe for himſelf to ride about his Huſ- 
bandry-affairs,Tithe ſhall not be paid for the Paſture of this Horſe; 
butif a man keep and breed Horſes in his Paſtureto ſell them ; 
there Tithe ſhall be paid for the Paſture of ſuch Horſes. Tri», 

157ac. B. R. Larkin and Wild's Caſe, Poph. 126. Vid, Trin, 

9 Fac, B. R., Pothill and May's Caſe. Bulſtr. par, 1.171 Yid. A- 

giſtment, Vid. Graſs. 

Peaſe gathered Greenztoeat in the Pariſhioners Family no Tithe 
ſhall be paid thereof, and that per legem terre: But otherwiſe it 
Is in caſe they be gathered to ſell, or to feed Swine therewith , 
- which Tithe ſhalb-be paid thereof, Paſch. 12 Jac. B. per 


Pelts or Fells of Sheep dying of the Rot are not Titheable with- 
outaſpecial Preſcription for it: The Caſe was, A.Libelled in the Ec- 
clefaſtical Court for the Tithes of Pelts and Fells of Sheep, which 
Sheepdied of the Rot ; a Prohibition was pray'd, and granted, to 
ſtay proceedings in the Eccleſiaſtical Coutts becaule ſuch Peles are. 

: uu 2 not 


Adjudg.acc, 
Bulſtr.ibid. 
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not Titheable,unleſs there be a Special Cuſtom forit. Trin,3 Zac. 
B.R. Aſhton and Willer's Caſe. fo} I arr 

Pheſants that are tame,. pay a Perſonal, not a Predial Tithe,. If 
a man hath Pheaſarts,and keepthem in an encloſed Wood,and clip 
their wings, and they hatch Eggs, and: breed up young Pheſanr;, 
no Tithes ſhall be paid of theſe Eggs or young Pheſarts, for that 
they are not reclaimed;but continue to be Fere nature, and would 
£9 out of the encloſure, iftheir Wings were not cliptz and in 
this caſe Prohibition hath been granted between Winabrookand E- 
wans, Mich. 11 Car.B.R, It was Surmiſed, that no Tithesare paid 
of them in a great Circuit called the Chiltern in the ſame County, 
viz. of Bucks, and ſo Preſcribe in non Decimando;, but the Court 
granted the Prohibition,for that they are Fere nature, 

Pidgeons are Titheable, ores Abr. 1270, But if a man keep a 
Family,and hath Pidgeen-holes about his Houſe, and he keep ſome 
Pidgeons, and he kill and ſpend in his Houſe, the young Piageons 
- that are bred there, he ſhall-not pay any Tithes forthenn: In this 
Caſe between Vincent and Tutt, Hill, 13 Car.B. a Prohibition was 
granted,and upon the Parſons Plea;that the Pariſhioner ſold them,. 
a Conſultation. For Tithes of P:dgeons no Prohibition lies,as was 
Reſolved in Zones and Gaſtrels Caſe. Hill. 15 Fac.B. R. Rol. Re, 
For the Court there ſaid;that Tithes.ought to be paid. of Pidgeons, 
and for Coniesper Doderidge Juſtice, to which the Court agreed. 
In the Caſe of a Prohibition for ſuing for Tithe P:idgeons, the De- 
tendant in the Eccleſiaſtical Court pleaded payment;they refuſe the 
validity of that Pleawithout Proofby two Witneſſes : the Court 
ſaid, it would be a great inconvenience tobring two Witneſles to 
prove payment ofevery ſort of Tithes., wherefore a Prohibition 
was granted. Malary and Mariots Caſe. Gro. par.1. - Andin ano» 
ther Caſe a Prohibition was prayed, where the Parſon ſued in the 
Eccleſiaſtical Court for Tithe of Pidgeons,. and awarded to ſtand 
becauſe the Court there would not allow che proof without two 
Witneſſes. More's Abr.Caſe 1208. Probably the ſame Caſe with 
the former. Vid. Doves, 

Pigs, if there be but Ninezas alſo Calves, if there be but ſix, and 
the like,under the number of Ten in one year, the parſon can hay 
uo Tithe thereof in kind that year, without a ſpecial Cuſtom for 
it ; but muſt have his Tithe pro rara either in money the ſame year, 
if there be any Cuſtom for it, or in kind the next year, reckoning 
both years together, Ach, 5 Fac.C. B.Pigs areaccounted a Predial 
Mixt Tithe. Mch.8 Fac.C.B. 

Pits of Stone,Lime,Gravel, Marble, Marle, Chalk, Cole , and 
the like,are not Titheablez for the Land muſt not. pay a double 
Tithe, KRegiſt.51.F.N.B. 53.9 Broo. Diſmes 18. -_ 

ants 


_ Of Ties. 


_— 
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Plants or young Plants tranſplanted are in ſome caſes Titheable; 
for the caſe was,a man had a Nurſery of young Plants in his ground, 
and uſed to tranſplant them, and to- give os fell them to others, 
who planted them de ove in their ground out of the Pariſh; the 
Parſon of the Pariſh, where the Landlay in which they were firſt 
planted, Libelled inthe Eccleſiaſtical Court for the Tithes of the 
value of the ſaid Plants tranſplanted, and a Prohibition was grant- 
ed, and Declaration thereon given, and a Plea given-in, and Re- 

 plication,and thereon Demurrer ; and it was argued by Maynard 
or the Defendant,and Rolls for the Plaintiff: The only point was 
whether Tithes ſhould be paid in that caſe; it was Reſolved per ro- 
tam Curiamthat it ought to be paid; and thereupon a Conſultation 
was granted (#), The Caſe had been otherwile Reſolved, if the 
faid Planets ſo tranſplanted from the ſaid Nurſery had been replant- 
ed in the ſame pariſh (#), 

Preſcrigtion,which refers to a certain perſon, Houſe, Land,* or 0- 
ther thing, asCſtomdoth to a County,City, Town,Hundred, &c. 
may be confidered under two reſpe(ts, either de Modo Decimands, 
or de non Decimands; There isalſo in ſume Counties a Decimando 
res non Decimabiles,, a Tithing of things in their own nature not 
Titheable, as the Tithing of Tin and Sea-Fiſh in Cormwal and. De- 
von, Lead in Darbyſhire, &c, but this is by Cuſtom,. not by Pre- 
ſeription, which though-in reſpect of Place is regularly of a more. 
extenſive latitude than properly Geſtom: is, yet in reſpect of Perſons 

. and Things is regularly under more Reltrittive limitations than 
the other; butasto their Origination ,. they both ought to be 
contigually-conſtant without interruption ;z and as to their Anti- 
quity, both of them ought to be of a more Ancient date, than any 
Memory of man can contradict z and ſuch being once duly acqui- 
red;there are not many interruptions or diſturbances that will null. 
or fruſtrate the ſame (w). A Preſcription goeth toone man, and 
a Ceſtom-to many. Hill, 6 Fac. rot. 2613. Rolls yerſ, Maſon, Brownl, 


Rep. par. 1, Preſcription is Perſonal, and alwaies made in the name 653,654. 


of acertain perſon, or his Anceſtors, or thoſe whoſe Eſtates, &c. 
But a Cuſtom.is Local, and alledged in no perſon, . but that within 
the Mannor there is ſuch a Cultom.Co. 4. Foiſton & Cratchwood's 
Caſe. The payment of a Sum of money or other thing in-lieu and 
recompence of Tithe for ſixty years or thereabouts, is held a rea- 


lonabletime to make a Preſcription (x). It was Adjudged in Gifs (x) Co. ſuper 
an and Lewes Caſe, that a Preſcription to pay Tithes of one thing Lic. 14.&- 

In recompence of Tithes of another thingis not good. Adjudged Crompr.Jur. 
Uo that Tithes. ſhall be paid of Agiſtment of Cattel,. againſt the 17-Dycr.7;9- 


Opinionof Fitz. 53 Go. par. 1. This Preſcription is Real,that is, 
1t reſpects not the New or never before Tithed Fruits, but tbe: 
Titheable. 


—— 


(t) Hill. 14 
Car.B.R.G/{s 
ver[.3350r 42. 
Jones Rep. 
(#) Ibid, 


(w) Co.par.i 
Inſt. 1 4.2.par. 
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+) More. 
Caſc 1881, 


(x) Dr.& St. 

I 71-167. 
Broo.Preſcrip. 
92.C0.244- 
(2) Co. 2.pir. 
Biſh of #in- 
£12/3.Caſe & 
in 3 Ed.4.14. 
by cobe. , 
(b) Acj1idg, 
Mich, 


(:) Roll.x, 
653-H.3. 
(4) More. 
Caſe 453,& 
693» 


(?) C9.1.44, 
45+ 


(f) 91.8 Jac. 
B.R. Smith's 
Caſe. 


(2) 7 Jac.CP. 
in Flittwaods 
Caſe, 


Titheable grounds that produce them; thence it is;that analterati- 
on of Grain or Plants in the ſame Ground alters not a Preſcription, 
but he that Preſcribes in the one, ſhall Preſcribe in the other alſo, 
Yet a Preſcription extends to no more thanis in poſſeſſion : And 
therefore ifehe Parſon of A.Preſcribes tothe Tithes of the Pariſh 
of B. and there happen to be Decime Novalium, that is, Tithes a- 
riſing of ſuch Grounds as were never manured, nor yielded before 
any profit to the Church,the Parſon of B. and not the Parſon of A. 
ſhall have them ; nor will Preſcription lie againſt a Compolition be- 
tween the Parſon and the Vicar (y); nor hath Preſcription any 
place,where the Intereſled (in hisright) can make no demand,the 
matter ceaſing, whereuponit ſhould work: So of Wood never 
cut, the Tithe could never bedemanded. Regularly a Preſcription 
to pay no Tithe,norany thing in lieu thereof,is not good, nor will 
it diſcharge,though nothing can be proved to have been paid with- 
in the memory of man (z). Yet a diſcharge of Land from Tithes 
may be ſhewed another way,which will amount to the payment of 
no Tithe. So that although a meer Lay-man cannot Preſcribe in 
non Decimando(a) ; yet he may Preſcribe «7 modo Decimandai, to 
pay a Compoſition to the Parſon in lieu ofall his Tithes ; and ſuch 
Compoſition ſhall bind the Parſon , and ſuch a Preſcription ſhall be 
good ( b).But asto perſons Eccleſiaſtical, fuch may Preſcribe not 
only in modo Decimandi, but alſo in non Decimando, and ſo may 
their Tenants z whence it is, that a Parſon of one Pariſh having 
part of his Glebe in another,may Preſcribe #2 no» D:cimands for 
the ſame (c). So that a Preſcription even de non Decimands 
as for Eccleſiaſtical perſons, their Farmes and Tenants may be 
good (4), In Naſhand Metzrs Caſe it was agreed by the Court, 
that a Spiritual marr may Preſcribe in Non Decimanado. Cro, par. 1, 
And as for any other perſon a Preſcription de modo Decimana;, that 
i5s;t0 pay Money or other things 1n lieu of Tirthesfn kind,is good ; 
and if he can prove 1t timeout of mind, this w:1! diſcharge him 
(e). Thus a Preſcription topay 4d. or any other ſum for all his 
Tithe whatever,or for all his Tithe-Hay,or for all his Tithe-Corn 
in ſucha Farm,or in ſuch a Cloſe,or for all his Fruit in ſuch an Or- 
chardziS good. But a Preſcription of paying no Tithe-Corn, be- 
cauſe he pays Tithe-Hay; or of paying no Tithe of his Cattel, ber 
cauſe he pays Tithe-Corn, is no good Preſcription (f). Or of not 
paying of Tithes in one place,becauſe he pays in another; or ofnot 
paying Tithe-Lamb,becauſe he pays Tithe-Wool, wel e contra,or 
of not paying Tithe for other Cattel, becauſe he pays 12 4. for a 
Cow: theſe and the like are no good Preſcriptions (g). Yet 4 
Preſcription to pay a leſs part than a Tenth,may be good and bind- 
ing. Alfoa Preſcription to pay a peny called Hearrh-peny, - _ 
. action 


fs. 3 


tA. —_ 


—— 


fation of Tithe for all Combuſtible Wood, may be good (h). (b) More. 
Likewiſe,a Preſcription by the Lord of a Mannor, to pay ſix pound Gal 128. 
ſatisfaction of all the Tithe-Corn within the Mannor, and to 

have the tenth Sheaf or cock in recompence of his payment,is good. 

(5). But if the Preſcriprson be to be diſcharged of Tithe-Hay of ſuch ,;1 x, 

a gronnd,or Tithe-Corn of ſuch a ground, and the Owner change Caſe 525. 
the nature of the Ground, as Paſture into Tillage,or Tillage into 

Paſture;the Preſcription is gone(k). yet a Preſcription is not deltroyed (&) Hil. 7 Jac. 
by an alteration of payment;as if inſtead of the money to be paid ,a- BR. Shipcon's 
nother ſum,orTithes in kind, have been paid for 20 years paſt(/).But _ -dg. 
a Preſcription to have Tithes.of Houſes according to the rent,isnot (Gt —_ » 
good; for no Tithes are to be paid for Houſes in any City, ſave in byer.7. 
London only (m). Regularly Preſcription referrs to one in private, as (») Hob.11, 
Cuſtom does to many in publickz and where a Preſcription de modo 
Decimanai is denied;there a Prohibition will lie to try it at the com- 
mon Law : otherwiſe,ifthe Preſcription or Cultom be agreed (n). 
If a Preſcription by a Pariſhioner be to pay the teuth part of Corn 
282 modus Decimanai for the Hay allo that grows on the Headlands 
it is not good;but ſuch Preſcription for the Corriand After-Rakings 
is good , with an averment, that they are ſparſe minus volun-- 
tarie(o). If there be a Preſcription of a Modus Decimand; for an Or- (o)Michi.2 Jae. 
chard or Garden,and it afterwards ceaſes to be ſuch,the Modus ſhall - R.Ror.346. 
ceaſealſo,and Tithe ſhall be paid in kind z but if it afterwards be hs 
reſtored to a Garden or Orchard,by being repleniſhed with Herbs Noy.Reg. — 
or Fruit-Trees , it ſhall pay the Meaws as formerly (p). If the (p) Hil.12 Jac. 
Modus be to pay two [hillings and the ſhoulder of three Decr for a 5-R-C.Hooper 
Park,. the Modus remains,though the Park bediſparked; it is 0- a 7g _— 
therwiſe,in caſe the Modus be only to pay Veniſon (q). Or if the (, Ibis 
Preſcription be to pay a certain Sum of money for all the Tithes 

ofa Park,. the Aedus ſhall continue, though the Park be after- 

wards diſparked (7). - A Preſcriptzon of a Modus Decimards ge- ( 7) P. 23 Jac, 
nerally for a Park is not good,if it be Diſparked ; but it ſhall be ener 
particularly forall Acxes contained in the Park (5). Preſcription be- Rol.Rep. © 
nga Temporal thing,is triable only in the Temporal. Courts;and (s) co.vouch- 
therefore in the Cale of two perſons vf two feveral Pariſhes, <9 none 
where one of them claimed Tithe within the Pariſh of the other;& _ cale, 
ſaid, that all his Predeceſſors, Parſons of ſuch a Chorch, viz. of She's 2 

D. had uſed to have the Tithe of ſuch Lands within the Pariſh $ha:7. 

of S. and pleaded the fame in the Spiritual Court. The Court was 

of Opinion, that in this Caſe a Prohibition did lie, for he claims 

only a portion of Tithes, and that by Preſcription, and not meer-.(t) Vid.35 8. 
ly as Parſon, or by reaſon of the Parſonage , but by a Collateral $#r9-Preicr. 
cauſe, ſcel. Preſcription, which is a Temporalcavſe and thing (*). ? _—— 


And in another Caſe it hath been Adjudged, thatif a Preſcription Goat, 
07 Godd.45 


(1) Hob.247. 


* 
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(«) 15 Car:Sr. 
Anth. Robin= 
ſon's Caſe, 

vid Clayt. 
Rep.$S.135s» 
(w) Hill.29 
Eliz.B.R, 
«Kooks Cale. 
Godb. 120, 


(x) Co.2.par. 
Biſh.of #7n- 
cheſter's Cafe. 
{ y)Laſe ibid. 
& Dr.& Scu, 
167. 

Cx) Dr.& Stu. 
tbjd, 

(a)St.2 Ed.6. 
CI 3, 

(6) $-1d. Hiſt. 
Decim. 409. 
Roll1.653-H. 
(c) Rol.ibid. 


(4) Rol.ibid, 
H.4-& Co.2, 
48-4, 


(e) Roll. 1. 
649-9.8,9. 
vid.Law of 
Tithes,C. I 6, 


belaid to pay a Modus Decimandi to 100 Acres,or to'feveral things 
if there be a failure of one Acre, or of one thing, it isa failureof 
the whole Preſcription (#). But where it hath been Preſcribedto 
pay in one part of the Land, the third part of the tenthz andia 
another part, the Moity of the tenth for all manner of Tithes, it 
bath been held a good Preſcription (w). Theſe Preſcriptions de 
modo Decimandi are equally incident as well to Lay-perſons asto 
perſons Spiritual or Eccleſiaſtical z butas to Preſcriptions de nou 
Decimanao, none but Spiritual perſons are capable of being diſ- 
charged of Tithes in that kind, as was Reſolved in the Biſhop of 
Wincheſte's Caſe (x). Yet a whole Countrey or County may Pre- 
ſcribe de non Decimando, though this or that particular meer Lay- 
man cannot (y); nor indeed can the other,unleſs there be ſufficient 
Maintenance for the Clergy beſides (z)). The Preſcriptions de 
modo Decimandi are confirm'd by Att of Parliament (a); andif 
any Lay-man will Preſcribe de non Decimando,to be abſolutely dif 
charged from the payment of Tithes,without paying any thing elle 
in lieu thereof,he muſt Found itin ſome Religiousor Eccleſialtical 
perſon, and derive his Title to it by ACt of Parliament (b); and: 
it is not ſufficient to ſay, that they who Preſcribe de non Deciman- 
do,are Church-wardens who have Land belonging to their Church, 
for they are neither Religious nor Spiritual perſons (c) : But they 
who are ſuch indeed,may ſo Preſcribe not only for themſelyes;but 
alſo for their Tenants and Farmers (4 ),as it was formerly ſaid. $0 
alſo may the Kings Patentees of thoſe Abbey-Lands that came tothe 
Crown by the Statute of 31 H. 3. Preſcribe de non Decimands, by 
force of the ſaid Statute;if ſo be it may be proved, that they have 
beyond the Memory of man ſo enjoyed the Lands diſcharged from 
the payment of Tithes: But for a Pariſhioner to Preſcribe to Non- 
payment of Tithes , becauſe he hath time out of mind repaired 
the Church, is.no good Preſcription : otherwiſe, in caſe he had re- 
paired the Chancel, and in conſideration thereof had been quit of 
Tithes ; the Reaſon is,becauſe the Parſon not being obliged tore- 
pair the Church, hath norecompence (e). And in Sherwood and 
Winchcombs Caſe it was Reſolved, that a man cannot Preſcribe to 
have Tithes as parcel of a mannor,for that they are Spiritual; but 
A Preſcription to have Decimam partem granorum;is good, Cro.Par,1, 
In aCaſe for a Prohibition; A. Libelled in the Eccleſiaſtical Court 
for Tithes of rough Hay growing in Marſhes and Fenny-grounds 
mA. The Plaintiff Surmized, that there was 2000 Acresof 
Fenny-Lands within the Pariſh, and 600 Acres of Meadow, and 
that the Pariſhioners paid Tithes for Hay and grain,growing upon 
the Meadow and Arable Land, and had paid a certain Rate for 
every Cow,and becauſe they had not ſufficient Graſs to keep that 
Catte 


'of Tahes. 


Cattel in Winter, they uſed to gather this Hay, called Fenny- 
Fodder, ſor the ſubſtance of their Beaſts for the better increaſe of 
their Husbandry ; and for this cauſe had been alwaies freed from 
the payment of the Tithes thereof. It was Reſolved, that the Sur- 
miſe was not ſufficient for a Prohibition, for one may not Pre- 
ſcribe i non Decimands, and their alledging, that they beſtowed it 
on their Cattelzis not acauſe of Diſcharge : A Conſultation was a- 
warded. Webb. and Sir Hen.Warners Caſe, Cro. par. 1, Alſo in 
Munday and Levice's Caſe in a Prohibition,it was Adjudged, that 
it was not a good Preſcription , that Inhabitants have uſed to pay 
Calves and Lambs,and a peny for every Milch-Cow, in fatisfattion 
of all Tithes of Lambs, Calves,Milch-kine, and all Barren and 
other Beaſts, and Agiſtments. More's Rep. And where a Parſon 
fued for Tithes of Fodder, and the Pariſhioners Preſcribed in non 
Decimando, becauſe the Fodder was for their Cattel which manu- 
red their Land : It was held no good Preſcriprion; but it was A- 
greed, Tithes ſhould not be paid for their Agiſtments, nor for 
Hedge-wood to encloſe the Corn,nor for Fuel. More.ibid, Caſe 892, 
Inthe Caſe between Pigott and Hearne,the Lord of the Mannor of 
B. in the Pariſh of D. did Preſcribe, that he and his Anceſtors 
and all thoſe whoſe Eſtates,&c.had uſed from time to time, where- 
of, &c.to pay to the Parſon of D. the now Plaintiff, and his Prede- 
ceſſors 61, per. An. for all manner of Tithes growing within the 
faid Pariſh; and that by reaſon thereof,he and all thoſe whoſe E- 
ſtates, &c. Lords of the ſaid Mannor, had uſed time whereof, &c. 
to have Decimam Garbam & decimum Cumulum Garbarum of all 
his Tenements within the ſaid Mannor. It was in this Cafe Re- 
ſolved, (1) That it was a good Preſcription , and that a Modus 
Decimandi for the Lord by himſelf, and all the Tenants of his 
Mannor , for barring the Parſon to demand Tithes in kind, is a 
good Preſcription, becauſe it might havea lawful Commencement. 
(2) It was Reſolved, that it wasa good Preſcription to have Deci- 
mam garbam & decimum Cumulum | ame vel granorum, or the 
tenth ſhock ; for he hath it asa Proht Appender,and not as Tithes, 
(3) Reſolved in this Caſe, that if the Queen be Lady of the Man- 
ror, ſhe may Preſcribe to have Tithes, for that ſhe is capable of 
them, ſhe being Perſona Mixta + capax Spiritualis Juriſdittionis. 
More's Rep, Andin Green and Handlyes Caſe it was Reſolved, 
(1) Thatitisa Cuſtom to pay the Tithe-Woolat Lammas- 
day,though it be due upon the Clipping. (2) That for the Paſtu- 
rage of young Barren Cattel preſerved for the Plough and Pail,no 
Tithe ſhall be paid. (3) That a Preſcription to pay a peny called 
a Hearth-peny,in ſatisfaction of the Tithe of all combuſtible wood, 
15a good Preſcription, More,Caſe 1213. . 
Xxx Ye 


of Tithes, 


e- 


(1) Lev.23- 
22, 


Priviledge is derived from the Supream Authority upon good 
Conſideration, and refers ſometimes to Perſons , ſometimes to 
Places, and is an exemption from Tithes derived from ſuch Sy. 
pream Authority. None are to pay Tithes for Lands priviledged 
or lawfully diſcharged from the payment thercof.Srar.2 Ed.6.c.12, 
yet ſuch Priviledges as are meerly Perſonal, do not exempt Lands 
fromthe payment of Tithes,longer than they are inthe hands or 
occupation of Priviledged perſons. 


Q 


Uarries of Stone are not Titheable. Adjudged Mich. 19 Eli, 
R.& Paſch. 34 Eliz.C. B. Liff and Watts Caſe. Co. par, 1, 

& More's Rep.Nor do the Quarries of Slate, Cole, or the like pay 
any Tithe. More.Caſe 1275. Nor Quarries of Lime,Gravel,Sand, 
or Clay, for theſe are parcel of the Inheritance. Regift.55,F.N.B, 
53.Broo. Diſmes 18. Mich.15 Car.B.R. Shanner”s Caſe, No Tithes 
ſhall be paid of Quarries,for they are parcel of the Freehold, Hil, 

11 Fac.B R.per Curiam, 


, 


gf -} 

R Akings of the Stubble of Corn or Grain are not Titheable,for 
they are to beleft for the Poor and Orphans, and the Law 

will not give to the Parſon or Vicar Tithe of that which is ap- 
pointed for Alms.Mich.6 7ac.C.B. Smith's Caſe, & Paſeh. 7 Jac, 
C.B. Adjudg. Co. 1. 660, Sothat whereas it is ſaid, that the 
Rahkirgs of the Stuble of Corn is not Titheable,where the Corn it 
ſelfwas Tithed, More Caſe 433. It may not be underſtood asif 
the Tithing the Corn it ſelf were the reaſon why the Rakings are 
not Titheable,but becauſe they are by the Law of Moſes (f ; dueto 
the Poor;and therefore not to be Tithed ; underſtand this alſoof 
Ordinary Rakngs not voluntarily ſcattered, for of ſuch only it is 
that no Tithes ſhall be paid;as not due by the Levirical Law , and 
for that they are but the ſcatterings of the Grain whereof he had 
paid Tithes before. Paſch. 57 Jac. B. per Curiam, Hill. 8 Car. B.R. 
Saunders & Paramour, per Cur, Trin. 3 Fac. B, R, Paſch. 14 Fac. 
B.R. Pitts and Harris,Prohibition granted; otherwiſe it is,in caſe 
the Rakings were voluntarily and fraudulently ſcattered. Hil, 
14 Fac ,B,R, Peckand Harris per Gur, Ad,udged. A4ich.3 _ 


anc a 


_ Popbam, Paſch. 7 Fac. per Car, Mich, 14 Fac B.R. Foyſe & 
F.lter. And where there is a Prohibition of Tithes of ft ; 
the Suggeſtion ought to be, that they were Minus voluntarie ſparſe, 
otherwiſe it isnot good , for it is not ſuſficientto fay, that they 


were Lapſe & diſſipate in Collettione, And it was Reſolved in Di& car 


Fobhnſon and Awbrey's Caſe, that Tithes are not to be paid for Pechand Har. 


After-paſtureof Land, nor for Rakings of Corn, Alſo 1ii Green !5--Cro-p-t, 


and Hunn's Caſe , a Prohibition was for ſuing for the Tithes of 
Rakings of Barley, a Preſcription to make the Barley into Cocks 
being alledged, and to pay the tenth Cock in fatisfaction of all 
Tithes of Barley,and Adjudged a good Preſcription. Notwith- 
ſtandingin the Caſe between Bird and Adams, in a Prohibition to 
ſtay a Suit in the Eccleſiaſtical Court for Tithes of the Rakings of 
Lands after the Crop of Corn was taken away : It was held, that 
the Prohibition would not lie, but that Tithes ſhould be paid of 
Rakings. More's Rep. But vid. 42 Eliz..B.R. in Green and Hale's 

Caſe, it was Adjudged, that by the Cuſtom of the Realm Tithes 

ſhould not be paid of Rakings. Alſo in Green and Handlye's Caſe 

it was Reſolved, that Tithes ſhould not be paid of the Rakings of 
Corn, unleſsit be a Covinous Kakzng todeceive the Parſon, More, 

Caſe 1213. 

Rate-Tithe is that which is paid according to the Cuſtom of the 
place, for the Feeding of Sheepandallother Cattel ( except La- 
bouring Oxen and young breed of Cattel ) forthe Paſture and In- 
creaſe thereof, whether they feed on the Common or elſe- 

*where, 

Roots of Coppice-woods grubbed up, ſhall not pay Tithe, un- 
leſs it be by Cuſtome, as hath been Adjudged in Skinner”s Caſe, 
Mch.15 Car B.R.& Marſh.58.In which Caſc it was alſo Reſolved, 


that if a man cut a Coppice-wood, and thereof pays the Tithes (2) dift. Cal. 

and after before any newSprouts growhe grubbs up the Roots and zedford & 

Stubs of the Wood, he ſhall not pay Tithes thereof, for they are Dr.Sk/nner, 
ptr Cure 


parcel of the Free-hold (g). 


RX XR RX 2 


(a) Mich.31 
Elz.B.R. 
Bedingfield 8% 
Feaks Caſe. 
Goldesbr. 
149,150. 
More.Rep. 
Caſe 1209. 
(6) Paſch.17 
Car.C.B. 
weeden & 
Harding's C, 
Vid. Mich.2 
Car.B.R. 
Poph.Rep. 

1 97.4CC. 


Marſh.79. 


G Afron pays a Predial Tithe,and is inter Minutas Decimas as ap- 
pears by Bedingfield and Feaks Caſe. Paſch. 38 Eliz. B. R, 
Where the Farmer of a Parſonage ſued in the Eccleſiaſtical 'Court 
for Tithes of Saffron againſt the Vicar : the Vicar pleaded that he 
and his Predeceſſors time out of- mind had had the Tithe of all 
Saffron growing within the Pariſh; The Plaintiff pleaded, that the 
Land where the Saffron was growing this year, had been for 40 
years before ſowed with Corn; and becauſe they in the Eccleſia- 
ſtical Court would not allow the Plea, a Prohibition was prayed, 
becauſethe Right of the Tithe did come in debate.It was Adjudg- 
ed, that a Conſultation ſhall be awarded. Yet Mich. 10 Fac, BR, 
ptr Curiam, they are ſaid to be Great Tithes. Yid. Bedingfield & 
Feaks Caſe. Gro, par. 1, Whence it may be obſerved, that by the 
Eccleſiaſtical Law, the Vicar ſhall have Tithe of Saffron of Land 
newly ſowed with Saffron,albeit the Parſon before had Tithe of the 
ſame Land being Sowed with Corn (a). 

Sale: - By. Cuſtom Tithe ſhall be paid: of Whire-Salr, Trin, 16 
.Fac.B.R. Caſe Jones & Gower, Admit. But Prohibition granted on 
a Modus, 

Sheep, if they continue in the Pariſh all the year,the Tithe there- 


of in kind may be claimed by Cuſtom ; but if they be ſold before. 


Shearing-timezand a halfpeny be then claimed to be paid for every 


Sheep ſo ſold,it is held a very unreaſonable Cuſtom (b). If Sheep 


ſtray out of one Pariſh into another, and there yean, no Tithe is 


payable for this to the Parſon of that place; but if-they go there: 


for thirty daies or- more, for this a Rate-Tithe is payable to that 
place ; for, for Sheep removed from one Pariſh to another , each 
Parſon muſt have Tithepro rata: But under thirty daies no Rate- 
Tithe isto bepaid. Likewiſe Sheep Feeding all the year in one 
Pariſh,and Couching in another,the Tithe ſhall be equally divided 


betwixt the Parſons. So likewiſe if Sheep go-a while inone,. and: 


anotherwhile in another Pariſh, a Rare-Titheis payable, as afore- 
ſaid, to both. But if Sheep are brought only by night to dung the 
Land;no Tithe theres to be paid,ynleſs they Feed there: half their 


time. And if Skeep be bronght from one place to be ſhornin ano-- 
ther, where they were not before,the Tithe is payable where the 


ſhearing is,unleſs it be paid tothe Parſon of the place from 7 — 
they came. 7147.3 Car B.R,in a Prohibition inter Aſbron and Willer 


And 


UN 
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And where ſeveral mens Sheep fed in one Flock under one Shep- 
heard, they ſhall be ſeverally Tithed by their reſpettive Owners. 
Lindw. C. Buontam propter.verb. Lane. A Prohibition was prayed, 
becauſe the Parſon Libelled in the Spiritual Court for the tenth 
part of a Bargain of Sheep,which had depaſtured in the Pariſh from 
Michaelmaſs to 4 the party Surmiſed, that he would pay 
the tenth part of the Wool of them, according to the Cuſtom of 
the Pariſh : The Court would not grant a Prohibition, for that, 
by this way,the Parſon might be defrauded of all, and the Sheep 
being now gone to another Pariſh,he cannot. have any Wool at this 
time,becauſe it was not the time of Shearing (c ). 


(c) Mich, 


— 


Spoliation or the Attion thereof, may be commenced in the 2 Car.B.R. 
Eccleſiaſtical-Court; where one Parſon takes away the Tithes or Hob-197- 


Profits belonging tothe Church of another Parſon, if the Tithes 
and Profits belonging to the Church of that other Pariſh, do not 
amount to the-Fonrth part of the value of the Church, in which 
 caſe-the one Parſon ſhall have a Spoliation againſt the other in the 
Eceleſiaſtical Court,although they claim by ſeveral Patrons ;. and 
if they claim both by one Patron,there the one ſhall have a Spolza- 
tion againſt the other, although the Profits do amount to above a 
Fourth part, asto a Third part, or to the Moiety of the Church 
becauſe the Patronage doth not come in debate. But ifthe Pro- 
fits do amount to above the Fourth part of the Church, and they 
claim by ſereral Patrons, thatif one Parſon ſuetha Spoliatzon in 
tho Eccleſiaſtical Court againſt the other , the party grieved ſhall 
have an Indicavit,which is in the nature of a Prohibition, . unto the. 
Eccleſiaſtical Court, becauſe the Right of the Patron doth come in-. 
todebate : -But where the Right of Tithes doth only come into. 
Debate, and-not the Patronage,there the Juriſdiction doth belon 
untothe Eccleſiaſtical Court. CG. Selett Caſes, ini the Caſe de Mi 
Decimandi 38,39z40,46. 38 H.6.20, by Forteſcue, 26 H.8.3. acc. 
And if therebe a Contention De jure Decimarum, Originem habens. 
de jure Patronatusy tunc ſpeftat ad Legem.Civilemyby the Opinion of. 


all the Juſtices. £ch,29 EL.B.R. in Baſhie the Vicar of Paucas Caſe. . 


Godbolt 67 . 


Sylva Cedua doth pay a Real and Predial Tithe, by Sylva Ce-- 


dxais to be underſtood, all ſuch Trees of what kind ſoever,as ma 
be cut, and being cut do grow again from the Stock or Root. Lind.. 
Quanquam ex Solventibus, lib.5, Or all ſuch Wood' as may be 


c, 
cut, and (after Lopping, Topping or cutting from the Bonghs, « £a:z.10, 
Branches,Stocks,or Root) do grow again; by whichare excepted $.6.Bitfnap, 


Great Trees and Timber Trees,So that of, Sylva Cedua and Under- 
woods Tithes are payable;but not of the Great Trees,or of twenty. 
years growth,and that by the Statute of 45 EA, 3. cap.3. Whereby. 
a. 
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Vid.Co.2.par. 
Inft.6 43,6 44+ 
Selden; Hiſt, 
Decim. 245. 
Rol.1.6 37, 


638,539» 


(1) Co.2.par. 


In!t.543- 


(e) Plow. 470. 


a.Þ. 


(f) Co.ubi 


ſupra. 


(gz) More.762. 
Flow.470.9. 
Rol. 1.6 40s 


Q.I1,334+ 


(a) Mich.7 
Car.B.R. 
Mead verl. 
Thurman. 
Jones Rep, 


2a Prohibition will liezin caſe, &c, which Statute exempteth Wood 
of twenty years growth and upwards from the payment of Tithes, 
as Preſcription doth ſuch Wood as hath not been Fell'd in the Me- 
mory of man, yet Wood of the age aforeſaid, not in uſe nor apt 
for Timber, is(under permiſſion oi the ſaid Statute) Titheable Bo- 
dy and Bough,Fclled or Lopped: And ſuch Woods as are not Sylva 
Cedua nor Titheable, go under thenotionof Groſs Woods, or 
Great Wood, viz. ſuch as are uſually employed for the Building 
of Houſes, Mills, &c.as hath been Reſolved (4), of which ſort are 
Oak, Aſh,Elm;Beech, Hcrn-beamzand Aſp (e): Yet iftheſe be cut 
under 2 1 years growth,they are accounted Sylva Ceaua, and ought 
to pay Tithes. But the Loppings of great Oaks, Aſhes, &c. though 
the Lopsbe under twenty years growth,iball not pay Tithes,being 
priviledg'd by the Bodies (f /; nor are the Shoots and Under- 
wood growing from the Roots and Stocks of ſuch Timber- 
Trees Titheable,or from the Roots and Stocks of Trees abovethe 
growth of 20 years,which have been felled (g). Yd. Trees, Wood, 
Undenyoods, and Timber, 


T 


Ares, or Green Tares, cut before they are Ripe, or mowed 
when they are green, for the Feeding of Cattel, when Suit 

hath been commenced in the Eccleſiaſtical,Court forTithes thereof 
a Prohibition hath been granted upon a ſuggeſtion grounded upon 
ſpecial Cuſtoms; that no Tithes ought to be paid for the ſame. 
FetchesT ares,and other courſe Grain , eaten only by the Cattel 
which do the Husbandry-work in the place, pay no Tithe, except 
there bea ſpecial Cuſtom for it. Lane 16, Notwithſtanding, 
whether they are Titheable or not, if cut for Horſes isa Queſtion z 
for where upon a Libellin the Eccleſiaſtical Court for Tithes of 
Green T ares cut for feeding of Labouring Horſes,it was moved for 
a Prohibitionzit was not granted upon ſucha general Suggeſtion,it 
being no ground for it: Otherwiſe upon the Cuſtom of the Pariſh, . 
that no Tithe hath been paid in ſuch caſe (4). It was Mead and 
Thurman”s Caſe,which is elſewhere Reported, that a Prohibition 
was prayed upon a Suggeſtion of this Cuſtom that for Tares cut 
or moven before they are ripe,and given to Plough-Cattel,Tithes 


' ought not to be paid : And another Cuſtom for Headlands ſown 


with Corn, uſed to be fed with Plough-Cattel, or mowed or cut 

for that purpoſe,that the Owners ſhould be diſcharged of Tithes.lt 

was holden by the Court , that this Suggeſtion grounded upon a 
S 


pecial 
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Special Cuſtom was good:and the parties being ſued for the Tithes 
of the premiſles in the Sp.court,the court granted a prohibition(b). (b) Hil.10 Car. 

Timber-Trees, that have been uſually Top'd and Lop'd, ſuch BR. Meadand 
Toppings and Loppings are not Tttheable;for the Law that doth 7%mar's C. 
priviledge the Body of the Tree , doth priviledge alſo the Cr0.1.pa.285, 

Branches thereof. The Law 1sthe ſame,ifthe Tree becomes Rot- 
ten,Dry,and Barren (c). Timber-Trees in all Counties, as Oak, (c) Co, [1-Pts 
Aſh,and Elm, after twenty years growth,are not ( as aforeſaid » 17 Bow!?'s C. 
Titheable. © Alſo Beech, Horn-Beam, Maple, Aſp, and Haſel, may ©*'1:P4-48. 
in ſome Counties, where there is ſcarcity of other Timber and an 9 * Cale: 
Uſage accordingly,be computed as Timber-Trees, and not Tithe- 
able. But any Trimber-Wood, if it be cut within 20 years after 
the firſt planting thereof, is Titheable (4).But on the other hand 
Timber-Trees once diſcharged of Tithes are for ever diſcharged 
and quit of Tithes,though rotten dead, Whether a parſon may 
Preſcribe to have Tithes of great Trees, contrary to the Common 
Law and the Statute of Sylva Cedua, Quere, 9 H.6.56. Itis 
faid by Belknap (e), that of great Trees, or of Timber-Trees , Tas 
Tithz was never demanded, and that by the Statute of 43 Ed. 3. & 59E-3-10: 
But vid.Coke 11.par. in Liford's Caſe, the words in that Statute, 
and inthe Book of 50 E. 3. viz, Great Trees muſt be intended, 

Oaks, Aſh, and Elms, of all which as well before the ſaid Statute 
as ſince,if they were of twenty years growth, it ſeems by the Com- 
mon Law Tithes were not to be paid,becaule of their own nature 
they were only accounted Timber-7:ces,and ht for Building. Bur 
of Sallows, Willows, Maples;and the like, alrhough they be above 
twenty years growth, yet Tithes thereot (hall be paid Cf). Of rf)Plow. 
other Trees of the age of twenty years growth or upwards, which Com 450.and 
are Timbey-Trees,Tithes ſhall not be paid; but of Sylva Ceduaand - -& Stud, 
Under-woods, Tithes ſhall b2 paid, but not of great Trees by Sta- ” 
tate (g).Ina Prohibition the Queſtion was, whether Trees, which (g) s:. 45 Ed. 
were above the age of 20 years growth become rotten, and be cut 3-cap.3. 
down for Fewel,ſhall pay Tithe or not. It was the Opinion of the !! H 4-89. 
Court;that they ſhall not pay Tithes,tor that Tithes are payable for T1 ng 
all increaſe,and not for a decreaſe; and being priviledged in regard C.B.Ram: & : 
of their high nature;this Priviledge (hall not be loſt in regard of its Pate/on's C. 

decreaſe'(b). So if Tiimber-Trees become AridaSicca, fc. yet be- Goldesb.145. 

cauſe ſometimes it was an Inheritance, which was diſcharged of =q C9-1 1.Pars 

Tithes,alrhough it now become Dorard, Tithe ſhall not be paid of yj4 pars j;2. 
the ſame; for the quality remaineth,though the eſtate ofthe Tree C B.Dr.N-w- 

be altered (s), Ifa Tree under the growth of 20yearsbe Top'd, man's Cale. 

and the Body thereof ſuffered to grow till it be paſt that age , G94Þ-175-ac. 

and afterwards the Boughs being grown out again are 1 op'd ed ap 

ad Lop'd again , Tithes thereof ſhall not be paid , although. x,,:7,*car. 


that Crou.par.100. 


'4) More. 
Caſc 1271, 
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m—_ 


(&)v.Brownl- 


1.par.33. 
(1) 45 Ed.z. 
and the Book 
go Ed.s. 
(m) Plowd. 
470» 


Mich.1 1. Jac. 


B.R.Dolley 
ver.Davis. 


Bulſtr.par.2. 


that the:Tree was-not Priviledg'd at the firſt cutting ; which was 
the Opinion of the whole Court of Common-Pleas (&). Such 
Timber-Trees are-in Law known by the nameof Great Trees(l), 
and Groſs woods (#1). 

Trades and labours pay fome Tithe by uſage inthe nature ofPer- 
ſonal Tithes ; and ſo Carpenters,Mafons ,&c.and all Handicrafts. 
men have paid Tithe. There was a Parſon in Breftoll that ſued an 
Innkeeper there for the Tithzs of the profits of his Ritchin,Stable, 
and Wine-cellar ; in a Prohibition moved for by: Telverton;the Caſe 
appeared to be this: The Defendant being Parſon of a Pariſh in 
Br1ſtoll, did Libell in the Eccleſiaſtical Court againſt the Plaintiff, 
being an Innkeoper of the Bear in Brzſtoll,to have Tithes of the Pro- 
fits by him madeof the Kitchin, Stable,and Wine-cellar, and ſays 
in his-Libel there, that he made great gain in ſelling of his Beer 
(baving bought it for 500/. and ſold the ſame for 10001.) and 
{o Libells for the third part of the Profits of the ſame, and ſets 
forth in his Libel, that this is due unto him per Communem Le 
Anglie ; and ſets farth in his Libel, that Negoriando and Tr 
cando, he doth bargain and ſell Beer in his Inn for 1000-4, which 
he bought for 5001. and gained in his Sale 3007. and better, of 
which gain he-ought to have Tithe. Yelvertow moved for a Prohi- 
bition, ſettingall this matter forth in his Suggeſtion; and further 
ſhewed, that the Defendant had yearly of the Plaintiff 401. at 
the leaſt. Doderidge Juſtice,the Defendant would have Tithe, as 
I think;alſo of the Kitchin-ſtuff, Cench Clerk of the Papers in- 
formed the Court, that there was a Parſon, who Libelled for 
Tithes of the gains of 107. for an 1007. put out atIntereſt, and 
a Prohibition was granted : in this principal Caſe, by the Ruleof 
the Court a Prohibition was awarded. 

Tranſattion differs from Compoſition only in this, that Tranſaftion 
is an Agreement;touching Tithes,upon things litigious and doubt- 

ful; the other is Frank, gratuitousand voluntary, of things not 
contended for. See Compoſition, 

Treble Dammages maybe had in an Aftion grounded upon the 
Statute of 2 E4.6, for not ſetting forth of Tithes; which Action 
is to be ſued in the Temporal Courts. 

Trees of all ſorts regularly and generally ( except Timber- 
Treesas aforeſaid) Rootand Branch,Body, Bark, and Fruit, uſed 
or ſold by the Owner,are Titheable. Tithes ſhall be paid of Haſel, 
Willows,Holley, Alder,and Maple, although above twenty years 
growth. Afich.s Fac. B. Reſolved, and Conſultation ed ac- 
cordingly. So that Trees of all kinds,not apt for Timber,though 
exceeding 20 years growth,nor ever cut before,may be Titheable. - 
And all Trees under the notion of Sylva Cedua aforefaid, _— 

W 


Of Tithes. 


woods and Coppices felled and preſerved to grow again are Tith- 
able to the Parſon, when the Owner takes his Nine parts. But 
Treescut only for Mounds, Plow-gear, Hedging, Fencing, Fewel, 
for maintenance of the Plough or Pail, be it Underwoods of Cop- 

ices, Parings of Fruit-trees, or the like, are not Tithable ; but 

rees bearing Fruit of all ſorts, are Tithable in their Annual in- 
creaſe : And therefore as to Fruit-trees, as Apples, Pears, &c. the 
Tenth of the Fruit ſhall be ſer out and delivered, whea they are 
newly gathered ; for the omiſſion whereof, if loſs come to the 
Parſon,the Owner is chargeable to him in the Trebble Dammages. 
If a man pay Tithes for the Fruit of Trees, and after cut down the 
ſame Trees,and make them into Billets and Faggots,and ſell them, 
he ſhall not pay Tithes for the Billets and Faggots; for that it isnot 
any new Increaſe. Coke, Magna Charta 652, 621, If Trees be 
Feld, no Tithes ſhall be paid of the Roots. Coke, Paſch. 29 Eliz. 
B.R, nor of the young Sprouts, that grow of ſuch ancient Stock. 
M. 12 Fac, B.R. Stampe & Clinton, Roll, Rep. And as Fruit-trees 
pay Tithes in their Fruit, ſo alſo may young Trees, which as yet 
bear no Fryit, pay, Tithes in another kind ; for where a Parſon 
Libelled in the Eccleſiaſtical Court for the Tithes of young Trees 
planted ina Nurſery, upon purpoſe to be rooted up,and fold to be 
planted in other Pariſhes: The Queſtion was, Whether Tithes 
ſhould be paid for them ? It was ſaid, they were of the nature of 
the Land, and Tithes ſhould not be paid of them, no more than 
of the Mines of Coles, or Stones digged z or for Trees ſpent in 
Fewel in the Houſe. Bur it was the Opinion of the whole Court, 


That foraſmuch as he made a profit of ſuch young Trees, Tithes (n) Hill. 14 
thereof ſhould be paid, when they are digged up and fold into a- Car. B-R. 


nother Pariſh, as well as of Corn and Carrets, or other things 
of like nature (#), Gro. 

Note by the 7uſtices, If one cut trees which are or may be Tim- 378. 
ber, although they be under the age of 20 ygars,no Tithesare due; 


and ſo it is of new Germins growing underthat age. And where Paſch. 29 El. 
ina Prohibition,for that it was Libelled in the Eccleſiaſtical Court B- R. Crook 
for Tithes of Timber-trees, the Defendant ſaid , The trees were NeP- Panels 


long ſince aride, mortue, & putride : It was the Opinion of the Ju- 


ſtices, That no Tirhes ſhould be paid of thoſe eres, for being ;-r's Caſe. 
above the growth of 20 years, they were diſcharged of Tithes. Cro. par.. 


Alſo in Brook, and Roger's Caſe, where a Parſon ſued inthe Eccleſi- 
aſtical Court for the Tithes of the Boughs of trees, above the age 
of 20 years growth, and the Defendant prayed a Prohibition, 
and ſhewed that the rrees were aride, ſicce, & in culminibusputride : 
It was held by the better Opinion, that Tithes ſhould not be paid 
of them. 

Yyy In 


MA, 


0f Ties, 


The Lady 


taterhouſe 8 
Bawde's Caſe. 
Cro. par.1. 


(o) Houghton 
and Prince's 


Caſe. 


More, Rep. 
(*) Adjudg. 
Mich. 19 E- 
liz. B.R. & 
Paſch. 34 E- 
liz. C.B. Lif 
and #atts GC, 


(p) 29 Eliz. 
B.R. in Buſh/e 
the Vicar of 
Paucas Caſe. 
Godb. 63. 
(4) Paſch. 15 


Car. B.R. 


Marſh. 11. 


(r) Adjudg, 
i0 Car. in 
Anderſon's 
Caſe. 


[4 ,) Ley. 70s 


In an Action upon the Caſe : Declared, whereas by the Statute 
of 45 E4d.3, cap.3. Tithes ought not to be paid for Groſs Trees ; 
That ſhe had cut down ſuch Timber-rrees, being above the growth 
of twenty years, and that the Defendant as Parſon ſued her for 
Tithes of them againſt the Statute ; upon which it was demurred; 
Reſolved by the whole Court, That the Action did not lie ; for- 
none ſhall be puniſhed for Suing in the Eccleſiaſtical Court for any 
matter whichis properly demandable there. although perhaps he 
hath no cavſe of ACtion : But if he Sues in the Eccleſiaſtical Court. 
ſor matter, which appears by his Libel js not Suable there, nor the 
Court hath Juriſdiction thereof ; there an Action upon the Caſe 
lieth. 

Turkeys : Tithes ſhall not be paid of them, nor their Eggs, quia 
Fere nature (0). O 

Txrves uſed for Fuel or Firing , do pay Tithe, and are Tithable 
as Predial Tithes ; yet held that Tithes ſhall not be paid thereof, 
Hill. 14 Fac. B.R. per Houghton. Hill. 11 Fac B.R, per Cur, 

T:le-Stones, or Brick-Tile are not Tithable (*). 

Tythes or Tithes area Tenth, or otherwiſe a certain part ox por- 
tion of the Fruit or lawful Increaſe of the Farth, Beaſts, or Mens. 
Labour and Induſtry ; and are payable by every perſon having 
things Tithable, that cannot ſhew a ſpecial Exemption, either by 
Compoſition, Cuſtom, Preſcription, Priviledge, or ſome AC of 
Parliament : And they are to be paid without any Diminution; for 
which reaſon the Owners of _ Tithable ought not to have the 
Nine parts, till the Tenth be firſt ſeyered there-from. And on the 
other ſide,theTirhe is in no caſe to be taken by the Parſon or Vicar, 
before the ſame be ſevered from the Nine parts. The Parſon 4: 
mero Fure is to have all the Tithes, if there be no Endowment of 
the Vicarage (p); and a Vicar cannot have Tithes, but by Gift, 
Compoſition, or Preſcription, for that all Tithes de jure do belong 
tothe Parſon (4). In Spit for Tithes it is not neceſſary to demand 
the very value, for the Duty is uncertain, Mich. 16 Fac, B.R. Caſe 
Pemberton & Shelton. Roll, = If Tiches be payable by one who 
dics before he pays it, it muſt be paid by his Executor, if he hath 
Aſſets. But if the Pariſhioner ſetreth forth his Tiches, and they 
ſtand upon the Land two or three days, and afterwards he taketh 
or carrieth them away; this is not a ſetting forth of his Titbes 
within the Statute of 2 Ed, 6. (7). But if the Parſon or Vicar 

ſhall ſuffer his T:rhes (being ſevered) to lie long upon the Land to 
the prejudice of the Owner of the Ground, he may have his Ati 
on of the Caſe (s)). And whoever taketh away the Tirhes, not ha- 
ving right thereto, is a Treſpaſſer. "Alſoan Action liethagainſt a 
Dilleiſor for the Tirhes : or if one cut them, and another carrieth 
m 
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them away, an Action lieth againlt either of them (e), Andal- ,,, pic, , 
though in the Eccleſiaſtical Courts no Plea is allowed in Diſcharge Car. B.R. v , 
of Tithes (#); yet Lands in the hands of Eccleſiaſtical perſons on Star.2Ed.s, 
may be diſcharged of Tithes, and now ſince the Statute of 31 #. () Dr. & Stu, 
8. inthe handsof the Kings Patentees alſo, by Suſpenſion, Privi- 77m 
ledge, or Unity (w). And ſince in the Eccleſiaſtical Courts no (w) * Hogh 
Plea (as aforeſaid ) isallowed in Diſcharge, it is nothing ſtrange Þanſ. Law, * 
that the Common Law holds, that the Court Spiritual hath not cap-29.p.235- 
Juriſdiction in matters of Tithes, where the Preſcription is de nor 

Decimanas ;, otherwiſe, where it is d& modo Decimandi (x). The (x)Yelv. 79.2, 
manner of right Tithing is regularly thus , viz. That Tithes 

and all other Church-Daties, ſhall be yielded and paid according 

to the Uſage and Cuſtom of the place , where they are paid : 

And of Predial Tithes, the Tenth is to be ſet apart from the Nine 

parts in the place where they grow, before the ſaid Nine parts are 

carried away , which Separation from the Nine parts is to be 

done in preſence of the Parſons Servant, upon ſeaſonable Notice 

given to the Parſon by the Pariſhioner; and the Parſon is to 

have reaſonable time to take away his Tithe (z). And as for (x) Broo, 

the Small Tithes , ſuch as Plants, Herbs, Seeds of Woad , Flax, Tſp 129. 
Hemp, &c. they are Tithable in kind, if not Compounded for. 7," 
And Perſonal Tithes, ſuch as are for Profit made by Trade and 

Manual Occupations (except Common Labourers) are to be paid, 

as they were uſed to be paid forty years before the Statute of 

2E4.6. and as of right they ought to be paid, as at or before 

Eaſter ſome ſmall Sum of Money, according to the Cuſtom of the 

place; but without a Cuſtom nothing to be paid (a). The Tithes (42)By 3 Jadg, 
of one thing only cannot be in ſatisfaCtion of Tithes of the ſame, (ure. 
and other things of another kind (b). Nor is Tithe twice payable Cafe 523. 

of one thing in one and the ſame year : Therefore if a Parſon 

hath Tithe-Fruit of a Tree felled the ſame year , and made into 

Billets or Faggots, he ſhall not have Tithe thereof. Norare Tithes 

payable by any, but ſuch as have a Property in the thing Tithed, 

therefore they are not payable of things Stollen ; nor ſhall things 

meerly for Pleaſure pay Tithes, nor the things that are in no mans 

property; only the King ſhall have the Tithes ariſing ont of 

Ground not inany Pariſh. And if Tithe be paid to one that comes 

into the place by Simony , it is at his own peril, if after- 

wards he be forced to pay it again (c). Where Sale is or may be {c) Hov.168. 
made of a thing Tithable , the equalleſt way is to let the Par- 

ſon or Vicar have the Tenth peny made of the thing ſold ; 
And although Tithe is not payable to the Simonaick, Parſon, yet 


an Incumbent wrongfully Collated by the Biſhop, ' may be ſuch a ** | 
perſon as is capable of Tithes, = may Sue for the fame iy (4) Hob. 302- 
Jy 2 


———— 
——____ 
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In Leve and Piggor's Caſe it was ſaid, That if a Leſſee for years be 

Sued in the Spiritual Court for Tithes, he in the Reverſion may 

have a Prohibition.Paſch. 29 EL.B.R.Cro.Rep.pary.1. And a Lay-man 

lawfully Intereſled in Tithes, being diſleiſed thereof, or wronged 
therein, may have his Remedy for them in the King's Temporal 

Courts. This takes not away the ordinary Remedy for them 1n the 

———_ Eccleſiafticat Court ; the Law (as to that) being as it was before 
(1) 9707 133 theStatures(e). Likewiſe, for refuſal to pay Tithes, or not ſetting 
forth Predial Tithes, the Parſon may Lihel in the Eccleſiaſtical 

Court, or he or other Proprietor thereof may Sue at the Common 

(f) adjudg. Law or for the Subtraction thereof,at their Election, and recover 
29 El YYood's the Treble value of the Tithes (f ). Yet where only the Right of 
Caſe. Sr. 2 Ed. T.ithes doth come in debate, and not the Right of Patronage, in 
6. Vid. Co. 2. ſych caſe it hath been held, That the Eccleſiaſtical, not the Tempo- 
par. Inſt.650, 1.1 Juriſdiction,ſhall take cognizance thereof; yea, thoughrbork 

b. Hill. 4o El. ; ax + 

C.B. Ror.699, Parties claim by Preſcription,which in it ſelf is a matter Triable at 
BedelPsCaſe the Common Law (g). But where the parties Litigant are both 
acc. Eccleſiaſtical perſons, and the Claim of the one be for an Annual 
@ ) -——a_4 Penſion out of the Parſonage of the other, although he claim the 
Þ'B.R. ad. ſame by Temporal grounds, viz. by Preſcription and Real Com- 
judg, acc.. Poſition, he hath his Election to ſue for the ſame either in the Ec- 
3s H.6.39. cleſiaſtical,or in the Temporal Court: And by the Statute of 34 Z. 
ACC 8.7.16, Eccleſiaſtical perſons may ſue for Penſions in the Eccleſia- 
ſtical Court : but if he brings a Writ of Annuity for the fame, and 

declares upon the Preſcription, he hath then determined his Ele- 

Ction, that if afterwards he Sue for his Annuity in the Eccleſiaſti- 

(h) Hogh. Par--cal Court, a Prohibition will lie (b). If Suit be in theEccleſiaſtical 
ſous LaW,£.27+ Court between Parſon and Vicar-for Tithes, Prohibition hath al- 
i v7ays been denied,if there be not other matter determinable by the 
Common Law. Mich. 16 Fac. B.R. Roll. Rep. But where the Que- 

ſtion is only betweenthe Parſon and'the Vicar, it is to be decided 

(i) More. in theEccleſiaſtical Court (5). Yetit is ſaid, That a RealCon- 
1267 traft, though made between Eccleſiaſtical perſonsand of Eccleſia- 
4 Marſh.87: g;ca] things, is only cognizable at the Common Law (&,). But if 
a Cuſtom of Tithing be agreed by and between both parties, it 

may be ſued for in the Spiritual Court ;. but jf the Cuſtom be deni- 

ed,a Prohibition may be awarded, till it be tried at Common Law 

(1) Hob.247- (7). But where there is a Modus Decimand:,be it of Lands,or a cer- 
tain Annual Sum of money, or other profit: time outof mind gt 
ven tothe Parſon and his Succeſſors, in full diſcharge of all Tithes 

in kindinſuch a place certain ; if this Sum be not paid, yet may 
not. the Parſonſue for Tithe in kind,but for the Mony in the Eccle- 
(m) Co. Scle& ſiaſtical Court : But yet the Modes it ſelf is Triable at the Com- 
Caſcs.40.4% mon Law,. and not in the Spiritual. Court (-:). Likewiſe, _ 
c 


— 
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that the Tithes are carried away out of the Ground. it hath been 
held, Suit cannot then be commenced for them in the Eccleſiaſtical 
Court, becauſe they are then become Lay-Chattels,. and the Pro- 
perty thereof is altered (z). And for the not ſetting forth of (5) Tr.12 Jac. 
Tithes, not only the Parſon or ReCtor, but alſo the Farmer of the B.R. Caſe &+y- 
Rectory may ſue upon the Statute (0), The bare ſevering or ſetting 19s be Hayes, 
forth of Tithes doth not make them to become Lay-Chattels, but ——_ vide 
the carrying them away out of the Ground doth : And therefore if bh ras 14 
Tithes be ſevered, nd ſet forth, and afterwards the Parſon leaſe Co.11.par. Dr. 
out the Parſonage, not mentioning the T ithes,the Tithes ſet forth Grant's Cale. 
ſhall paſs; for although they bedivided and ſevered,, yet they are C__ 

- asyet Spiritual Duties of the Parſonage : But if the Tithes be car- "© 157: 
ried into the Barn, and afterwards the Parſon leaſeth out his Par- 

ſonage,with all Profits,&c.thoſe Tithes ſhall not paſs to the Leſſee, 

for that now they are become Lay-Chattels (p). It was agreed () Mic. 6 Jac. 
clearly in Cannen's Caſe, That if a Pariſhioner ſever his Hay, and it © $1#th's 
be made into Recks orCocks,and after ſelLit,the Parſon cannot ſue © ©4vdgs 
the Vendee for the Tithes thereof, but him that ſevered it, .and-on 

this matter Prohibition was granted, H. 16 7ac.B.R. Roll. Rep. If 

a Pariſhioner doth not ſet forth his Tithes, or ſubtratteth them af- 

ter they be once ſet forth, the Parſon may Libel againſt him inthe 

Spiritual Court z orelſe by the Statute of 2 E4.6. cap. 13. the Par- 

ſon or other Proprietor of the Tithes may have their Action inthe 

King's Temporal Courts, for the not ſetting forth or ſubtraCting 

of them at their Election,and ſhall recover the Treble value of the 

Tithes in an ACtion of Debt : for although the Treble value be 

not given tothe Parſon, or other Proprietor of the Tithes, by any 

expreſs words of the Statute, yet foraſmuch as he is the party 

grieved,and hath the Right of.the Tithes in him, the Treble value 

1s given to him. For whereſoever a Statute giveth a Forfeiture or 

penalty againſt any one, who wrongfully detaineth or diſpoſleſ- 

feth another of his Right or Intereſt ; in that caſe he that hath 

the wrong, ſhall have the forfeiture or penalty, and ſhall have his (9) Mic.29 El. 
Aftion at the Common Law for the fame,or he may ſue in the Ec- ds Cate, 
cleſiaſtical Court for the fame (q). But in his Action at Common adjudg. 

Law it ſeems, he ſhall recover no Colts, as hath been Adjudged (x). Co. 2 par. 
But if the Parſon or other Proprietor will ſue in the Eccleſiaſtical It a Fa 
Court for.the ſubtraCtion of the Tithes ,. he ſhall recover there YL” $7 woyte 
but the double value of them ; becauſc in that Court he ſhall. re- pjxche's Caſe. 
cover the Tithes themſelves, which is equivalent to the Treble ya- & vid. Hil. 

Ize at the Common Law (s). In another Cafe, where Debt upon 4%E! B- R. 
the Statute of 2,Ed. 6. was brought , for not ſetting forth of $0 99M: 53, 
Tithes; the Plaintiff ſhewed, That Two parts of the Tithes did (;)Co. 2. par, 
appertain to the ReCtory,, and a Third part to the Vicarage, ang Inſt. 65144. 
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that he had a Leaſe for years of the Rectory, and another Leaſe of 
the Vicarage: And fornot ſetting forth of the Tirhes he demanded 
the Treble value: upon Nor Deber, it being found for the Plaintiff, 
it was urged in ſtay of Judgment, that he ought to have brought 
ſeveral Actionsbeing grounded upon ſeveral Leaſes,as his Title is 
ſeveral. But it was Reſolved, That the Attion was well brought, 
in regard he had both Titles in him; and the Action is brought 
&) Hit. 2 Jac- upon the wrong, becauſe he did nat ſet ont the Tithes (t), Again, 
B.R.'Sr. &ch- jn Debt for not ſetting forth of T:thes upon the Statute of 2 Ed.6, 
pom ior & The Caſe was, Corn was growing upon the Glebe-Lands of the 
Cro.2-pa68, Vicarywhich was diſcharged of Tirbes being in hisown uſe: It hap- 
pened that the Vicar died before the Tithe was ſeyered , and his 

Executors did cut and carry away the Corn; and he that hadthe 

Parſonage appropriate brought the Action: The Counſel of the 

Defendant prayed the Opinion of the Court, whether he might 

plead ibs deber.: But the Court refuſed to deliver their Opinion 

Cu) Tr. 15 Jac, 12 it» becauſe it hanged in Suit before them (x). In the Caſe of 
B.R. Horze & Aountford againit Sidley it was ſaid, That where Tithes are ſett out, 
Cotton's Caſe the Parſon hath a liberty for a convenient time to come and carry 
Hob.387- them away: And this convenience of Time is triable by a Jury; 
if he exceed this, he ſhall be ſubject to an ACtion, and then by 

Judgment of Law he ſhall be taken to be a Treſpaſſler ab snitio : 

Otherwiſe, it ſhall be of a Licenſe in Fact given to the Parſon him- 

ſelf. And it was holden by the Court, if the Corn had continued 

(w) Hill, 22 over-long, his Remedy had been by Aftion upon the Caſe (w). 
Jac BR Andasa Parſon ought to have conyenient time to carry away his 
Mountford & Tithes;ſo likewiſe he ought to have for that end free ingreſs,egrely 
Stalry's Caſe. and regreſs, to, through, and from the Land where the Tthes are, 
Bulftr, 3. par. wherein if he meet with any obſtruction, he ought to ſee how he 
336,337: vid. Snes and lays his Action ; for in a Caſe,where a Parſon Libelled 
BR. iſ _ for Tithes in the Eccleſiaſtical Court,and ſet forth, That the Tithes 
& Denham's C, Were ſet forth, and that the Defendant did hinder him and ſtop 
Godb.32g, him from carrying them away : but becauſe he did not Sue there 
upon the Statute of 2 £4.6, for he did not mention the Double 

value as he ought, and it was Agreed by all the Juſtices, he ought 

to have done; nor mention the Statute, as he ought alſo to have 
GP. 19 Car. done; a Prohibition inthat Caſe was awarded (x). The Grant of 
C.B. Adj.acc. a Tithe for Life to begin at a'day to comezis not good. Yelver:. 131. 
Bagh. Abr. If a man will lett a Leaſe of his Tithes, the Leaſe muſt be by Deed, 
po &K% andnot by word only ; therefore, if a Parſon doth Demiſe his Re- 
on , Cory for years, the Tirhes will paſs incluſive, although the Leaſe 
Apts be by word only , but if the Parſon Leaſe his Tithes alone , they 
Peunder's C, Will not paſs, unleſs the ſame'did by Deed or Writing (y). Yet the 
Adjudg. acc Parſon may Demiſe his T:rhes to the owner of the Land, for a year 


by 
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by word only, .as hath been agreed by all the: Juſtices (z); butto a /;1M.z car. 
Stranger he cannot Demiſethem,otherwiſfe than by Deed: Andal- B.R. pellamy 
though Tithes will ( as aforeſaid-) paſs by Contract tothe Owner & Babthory#s 
of the Soil 3: yet may the Parſon ſue the Owner for Tithes in kind Cale-ror.17 5, 
in the Spiritual Court,and (as it hath been holden) the Owner by 999 373- 
reaſon of the Contract, ſball not have a Prohibition (4). In which 721 mich.s Ja. 
caſe the owner of the Soil may ſue the Parſon upon the ContraCt in C.B. in crojt's 
the Temporal Court,and recover as much in Dammages; but then Caſe. 

in his Pleading he mult not declare of a Verbal Contract, but muſt 

{t forth the ſame to have been made in Writing, and fo it hath 

been Adjudged (b). And in the Lord Shandes Cale it was holden (5) M. 7 Jac. 
by the Court, That a Suggeſtion of an Agreement between him and C-B. 1 Paw!. 
the Parſon, in c6nſideration of a certain Sum tobe yearly paid to 78's Ca 
the Parſon, during their Joint-Lives, and his continuing Parſon, 

that his Meſſuage and Lands in the Pariſh of D. and the Tenants - 
thereof,ſhould be diſcharged from the payment of Tithes thereof, . 

ſhewing, that the ſaid yearly Sum was paid accordingly, and that 
notwithſtanding the Defendant ſued the Plaintiff, being his Far-- 

mer,for Tithes: In this Caſe it was held, T hat this was nota ſuffici- 

eat Surmize to maintain a Prohibition : For an Agreement to be. 

diſcharged from Tithes, may be a year by word ; but to have ſuch 

an Agreement for life or years, cannot be without Deed (ec). Like- /,1 wy, , ear 
wiſe in an Ejettione Firme brought of a Leaſe of Tithes, the Plain- B.R. in 12wes 
tif did not ſhew, that the Leaſe was by Deed : and becauſe Tithes & Brayfeld's 
cannot paſs without Deed, after a Verdict found for the Plaintiff; CAa+ Cro. 2. 
It was Ruled to be ill,and Adjudged forthe Defendant(d), Tocon- Fyrr 137d: 
clude, In the 19 E!. B.R. it was debated, Whether Tithes were timers Care 
7ure divino,or by the Conſtitution of men only ? The Judges were & Rolls & 

all it cems of Opinion, That they were dueas well by the Conſti- £9!”s Caſe, 
tution of Kings as by the Law of God (e). And therewith doth Dr. EG 


i 


& Stu.166. it the Queltion be de Quora parre: For there it is held, (a) p. = Jac 
that the 60 part is due only by mans Law. And the Opinion of Ger- B.R. zothe % 
ſon the Divine, is cited in his Treatiſe, Entituled Regule Morales, Cronyton's Caf. 
where it is ſaid, Solutio Decimarum Sacerdotibus eſt jure Divino, qua- Crv.2. pa.613.. 
tenus inde ſuſtententur ; ſed quoad banc quam illam partem aſſignart, aut 4 , R ha 
in alios reditus commutare, Poſitivs jurss eſt, And elſewhere, Non vo- ci ) Dr. & Stu, 
catur portio Curatis Decima pars, imo eſt interdum viceſima, aut triceſi- 165. & 19 El, 
ma (f). Andin Henſloe's Caſe, Co. .part. it is ſaid, That Tithes, Pycr in BR. 
Quatenus Fithes, were Spiritual things,and due ex jure Divino,and —_—9_— 
were not accounted as Temporal Inheritances (&). Hence it isz _—_— SeR, 1; 
That where a Parſon leaſed all his Glebe-lands, with all Profits s. 1, 12. 

and Commodities, rendring 13 5. 4d. pro omnibus exadtionibus & (8) Henſtot's 
demandis; and afterwards Libelled in the Spiritual Court againſt Ca©- 

his Leſſecs for the Tithes thereof, It was the Opinion of the Court, <* * 


That 
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- That Tithes are not things iſſning out of Lands, nor any Rent or 
duty, but Spiritual ; and if the Parſon doth Releaſe to his Pariſhi- 
oners, all Demands in his Lands, his Tithes thereby are not ex- 

(#) Tr. 31 El. tint; and therefore a Conſultation was granted (+). And in the 

B.R. Style & like caſe it hath been Adjudged, That the Leſſee ſhould pay Tithes 

Miller's Gale.” tg the Parſon, for that they are jure Divino due, and canngt be in- 


G3 287, udedinRent (5). 


—_ 
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3n Babington's If a Pariſhioner ſets forth his Tithes, and ſever the Tenth part 
Caſe, fromthe Nineparts juſtly and truly, although he doth not give 
perſonal notice to the Parſon, nor general notice in the Ch arch of 


the time of ſetting forth his Tithes , whereby the Parion might be 
preſentat the ſetting of them forth,and toſee that it be juſtly done; 
Mich. 13 Car. yet it is a good ſetting forth of the Tithes, as in the Caſe between 
B. R. Chaſe & Chaceand Ware,in a Writ of Error upona Judgment in an Attn 
ns 29 x upon the Caſe againſt the Parſon,for leaving his Tithe of Hay upon 
12 Car. rot, *ÞE Pariſhioners ground after notice of ſetting them forth, where- 
$54. by the Pariſhioner loſt his Graſs there. Bat it was not alledged, 
that the Parfon had notice of the time of ſetting them forth ; and 
yet the Court afirmed the Judgment againſt the Parſon; 5 
A.Parſon in Conſideration of 20s. yearly, promiſed to'B.that'Y. 
ſhould pay no Tithe for a certain Wood, pey parol ; and in Conſide- * 
ration thereof, B.promiſed to pay the 20 s. yearly,and this Agree- 
ment was during their Lives. B. made a Leaſe at Will of the 
_ Wood the Leſſee had a Prohibition againſt him, for the Agree 
S—— hog ment was good ; and Zermyn demanded, what Remedy againſt the 
verſ. Snet;, : Leſſee for the 20 5. Doderidge, None ; but he ſhall have Aftionon 
Rol. Rep, the Caſe againſt B, or his Executors ; but the Leſlee for years may 
Par. 2. have Aftion againſt the Parſon,if he Sue him in the Eccleſiaſtical 
; Court. For the Caſe was, There was an Agreement per parol made 
between S. Parſon, and B. the Pariſhioner : B. promiſed to S. for 
himſelf, his Executorsand Aſſigns, to pay him Ten load of Wood, 
and 10-5. for the Tithe of a Wood during the life of S. And S. 
promiſed not to Sne him, &c. for any other Tithe. B.dies, his Exe- 
cutor made a Leaſe at Will of the Wood ; the Queſtion is, Whe- 
ther the Tenant at Will, may take his Action againſt the Parſon 

who ſued him for other Tithes; &c. 
In a Prohibition againſt a Parſon who ſued for Tithes, it was Sur- 


Savil & gs ized, That the Clerk of the Pariſh and higPredeceſſors, Aſſiſtants 


Caſe. Cro, tothe Miniſter, had uſed to have five ſhillings for the Tithe of the 
par, I Lands, where,&c. It was the Opinion of the Court, That if this 
Special matter be ſhewed in the Surmize,it might perhaps be good 
by reaſon of long continuance ;, But they held that by Common in- 
tendment, Tithes are not payable to a Pariſh-Clerk, and he 15 no 
partyin whom a Preſcription can be alledged,wherefore a Conful- 
tation was awarded. ' The 
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The Parſon of T. ſued for Tithe-Wood of the Park of T. for a 
Prohibition it was ſurmized, That he and all thoſe, &c. time out 
of mind,&c. had uſed to pay to the Vicar of T, ten ſhillings year- Sherbune's 
ly forall Tithes of V/ood growing in the place,and the proof was, Caf. 
That he paid ten ſhillings for diſcharge of Tithe-Wood in the &#* Pa+ 1- 
Park and two other places : the Prohibition was denied,and a Con- 
ſultation awarded, becauſe the right of Tithes between the Parſon 
and the Vicar came inqueſtion, and becauſe the party failed inthe 

roof of his Preſcription. 

Ina Prohibition to ſtay Suit for Tithes, ſurmizing that he ſet 
forth his Tithes,and for ſome reaſonable cauſe he detained part of 
them: And the Parſon ſued them in the Eccleſiaſtical Court; upon Lig & nved's 
which it was Demurred ; becauſe by the ſetting forth they were Caſe. 
Lay-Chattels. But the Courtheld, That the Prohibition did not <% Pb 
lie ; for againſt the party himſelf, who ſetteth forth his Tithes, a 
Suit is maintainable in the Eccleſiaſtical Court, if he detains them, 
although he might have his Remedy for them at the Common 
Law : Otherwiſe, if they were taken away by a Stranger after they 
were ſet forth. 

For a Prohibition it was Surmized, That he had ufedto pay the 
Tenth ſheaf of Corn, the Tenth Cock of Hay, the Tenth Fleece 1ngolsby and 
of Wool (and fo the like) in ſatisfaction of all Hay, Corn, Cattel, /7obn(o"'s Caſe, 
&c. And it was held, that it was no ſufficient Surmize for a Pro- ©*% Pe 1 
—_— becauſe that which he uſed to pay is but the Tenth in 

ind. 

In Sands and Pruries Caſe the queſtion was, Whether Tithes ; 
were grantable by Copy : It was Objected they could not, becauſe C19. Ibid 
it isagainſt the nature of Tithes, whereof none could have pro- 
perty before the Council of Lateran, and it was impoſlible there 
ſhould be any Cuſtom to demiſe them by Copy, when none had in- 
tereſt in them, and they cannot be parcel of a Mannor,for they are 
of ſeyeral natures, though united in one mans hands: But by the 
Court Reſolved, they might be granted by Copy, fo it had been 
timeout of mind. | 

A Pariſhioner ſevered his T:ithes, but being ina Cloſe, the Gate Ir 
was locked, ſo as the Parſon could not come at them : The queſti-, — . 
on was, Whether the Gate were locked or open, and thereupon a Cro. par, "A 
Prohibition brought, The Court was of Opinion, that alchough: 
the Tithes were ſevered, yet they are Suable in the Eccleſiaſtical 
Court, and then the other is but, a conſequent thereof, and Triable 
there, and the Prohibition denied. 

In Sharingron and Fleerwood”s Caſe it was Reſolved, That if a. 

Parſon Libels for T:thes, and a Prohibition is granted, and after he ores Reps 
Libelleth for the Tihes of another Jn the firſt Suit not being 
Z Z Co 
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determined, an Attachment upon the Prohibition lieth againſt 
him. And ir the Caſe between Talentire and Denton, where the 
Biſhop of Carliſle being ſeized in fee of T ithezin right of his Biſhop» 
rick, made a Leaſe of them for Three Lives, rendring the anci- 
ent Rent, the Tithes having been uſually demiſed for the ſame 
Rent; It was Reſolved, That the Leaſe was not good againſt his 
Succeſſor, becatſe he had not remedy for the Rent by Diſtreſs or 
Action of Debt : -Otherwiſe it had been, if only a Leaſe for years, 
for there Debt lieth for the Rent. 

In Leigh and Woods Caſe it was Reſolved, That if the Owner 
ſets forth his Tithe, and aStranger takes them, no Suit ſhall be for 
the ſame in the Eccleſiaitical Court ; but if the Owner himſelf, af-. 
ter he hath once ſet forth his Tithes,. takes them away again, tie - 
Parſon may ſve him in the Eccleſiaſtical-Court for the Tithes. 

$. Libelled in the Eccleſiaſtical Court againſt Z, for Subtrattion |. 
of Tithes; the Defendant there pleaded, That he had divided the 
Tithes from the Nine parts. And'then the Plaintiff made Additi- 
on tothe Libel ( in nature of a Replication ) viz. That the De- 
fendant divided the Tithes from the Nine parts, Q#od preait. the 
Plaintiff nor faretur, ſed.prorſus diffrerur ;, yet preſently after the pre- 
tended Diviſion, #7 fraudem Legis, he took and-carried away the 
ſame Tithes, and converted them to his own uſe ; and thereupon 
the Plaintiff obtained Sentence in the Eccleſiaſtical Court, and to 
recover the Treble value according to the Statute of 2 E4.6. cap. 

13. And thereupon H. made a Surmize, that he had divided- his 
Tithes, and' that the Plaintiff ought to Sue in the Eccleſiaſtical : 
Court for the Doublevalue, and at the Common Law forthe Tre- 
ble value. But it was Reſolved by the whole Court, That the faid . 
Diviſion-mentioned in the Libel, was not any diviſion within the 
Statute of 2 E4.6.c.13, For that Act provides, That all the King's . 
SabjeCcts henceforth, ſhall truly and juſtly without Fraud, divide,ſet 
out, yield and pay all manner of other Predial Tithes in their pror . 
per Land: So as when he divides them to carry them away, he di- 
videsthem not juſtly without fraud ; and therefore the ſame is out 
ofthe Statute : and where the words of the Statute are [ divide, ſer 
ext,&c, ]their Predial Tithes,&c. and if any Parſon carry away his 
Gorn and Hay,and other Predial Tithes,&c. And to make an eva- 
ſion ont of theſe words [" this Invention was deviſed } ;, the Owner 
of the Corn by Covin fold his Corn, before Severance,to another; 
who as Servant tothe Vendee reaped it, and carried it away with- 


- out any Severance, pretending that neitherthe Vendor, becauſe he 


did not carry them away ;-nor the Vendee,.. becauſe: he, had no 


. property in them, ſhould be within the Statute , But it was Reſol- 


ved, That the Vendor'ſhoutd þe charged in that caſe with = 
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nalty of the Statute, for he carried them away, and his fraud or 
covin ſhall not help him. Yid. 8 Ed.3. 290. 9 4.6.41. 33 H.6.5. 
But it was reſolved, That the Plaintiff could not Sue in the Eccle- 
ſaſtical Court for the Treble value, but for the Double value he 
might. 

A Parſon Libels in the Eccleſiaſtical Court upon the Statute of 


2/E4.6. cap.13, for Tithes, The Caſe was this, The Pariſhioner whereupon £ 
ſets them out according to the Statute ; but they being ſo ſet out, Libel for Tithe. 


he would not ſuffer the Parſon to come and take them away,think- 
ing by this means, and this way to avoid the Statute: And upon 


this the Parſon Libels in the Eccleſiaſtical Court for theſe Tithes ; ſhall ot grants 
the Defendant there Surmizes, That he did nor hinder him from #7. 


the having of his Tithes,but ſaith, That he did hinder him in com- 
ing for his Tithes one way (which was the uſual way) but that he 
might have come for them another way : And upon this a Prohibi- 
on was prayed, and granted, ſuppoſing that there was ne queſt i- 
on at all as touching the payment of Tithes, but as touching the 
Way to come for them; and upon this whole matter the Parſon 
prayed a Conſultation, The whole Court were clear of Opinion, That 
fuch a ſetting out of Tithes, as the ſame appeared here to be in this 
Caſe, without ſuffering the Parſon to come and take away his 
Tithes, that this is a fraudulent and no good and ſufficient ſetting 
forth of Tithes, according to the Statute, and as the Statute doth 
require, which ought to be a fruitful and effectual ſetting forth of 
his Tithes; forin ſo doing, he ought to ſet forth his Tithes, and 
alſo to ſuffer the Parſon to come, have,and to take away his Tithes, 
otherwiſe, unleſs he do alſo perform this, the ſetting out of his 
Tithes here is to no __ for to excuſe him, and to the Sur- 
mize here made for the 


ay» The whole Court clear of Opinion, That 4 Conſultation 


thisis no ways at all material, and ſo without any further motion #46: 


or Arguments, by the Rule of the Court, a Cogſultation was grant- 
ed. Y1d, Bulſtr. par, 1. fo.108, Hil. 3 Jac. 
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Eniſon, though not Tithable of it ſelf, yet may he given as 

Modus Decimandi; Per Aſſiſas Foreſte, and other Records, it 

doth appears that Tithes have been paid, even of Yen:ſon,in divers 
parts of England. 

Vetches, Fares, and the like,caten by the Cattel that do-the Huſ- 
bandry in the ſame Pariſh, be. it eaten on the Ground or elſe- 
where, are not Tithable, unleſs the'Parſon hath a Special Cuſtum 
for it. | 

Vine is Predial Tithe. Co. —_— _ | 

Unity of Poſſeſſion, or Unity of the Parſonage and Lands, which 
ſhould pay Tithes,in the hands of Religious and Eccleſiaſtical per- 
ſons : By this Unzty of Poſſeſſion Tithes are not now diſchargedin 
Right, though in Payment; ſo that it is not to be pleaded as a Diſ- 
charge of Tithes,but as a Diſcharge of the payment of Tithes (a),. 
This V=zty hath been often Reſolved to bea good Diſcharge of the 

yment of Tithes within the meaning of the Statute of 31 8, 


(b3 Co- 2.par. (b). Originally this Unity was, where an Abbot, Prior, &c. time 


out of mind had been ſeized of Lands in themſelves Tithable, and 
alſo of the Rectory of that Pariſh wherein ſuch Lands did lie : Sq 
that Vnity of the Parſonage and Lands, which ſhould pay Tithes 
by Appropriation or otherwiſe, in the hands of Religious andEc- 
cleſiaſtical perſons, had diſcharged from the payment of Tithes: 
and now.ſince the faid Statute of 31 H.8. ſuch an Vnityof Polleſ- 
fion in the ſaid Religious Houſes, and Lands and Perſons , ſhall be 
a diſcharge for the King's Patentee. for the Lands that came to-the 
.Crown by the faid Statute. But then it was Reſolved, That . ſuch 
an Unity muſt have been Fuſta, Libera, Aqualis, and Perperua. It 
muſt have been «ſta, claimed by Right, by good and lawful Title, 


© andnot by Deſleifin, or other extortions and unlawful As; for 


ſuch an Vnzty had not been a good diſcharge within the. Statute. 
2, It muſt have been AXqualzs,that is, there muſt have been a Fee-- 
{imple both inthe Lands and in the Tithes, as well of the Lands 
upon which the Tithes are, as of the ParTonage or ReQory ; for if 
thoſe Religious perſons had held.but by Leaſe, that had not been 
ſuch an V»#yas the Statute intended. 3, It muſt have. been Libera, 
free from the paymentof any Tithes in any manner ; for if their 
Farmers, Tenants at Will, or Years,had paid any manner of Tithes. 
before the Diſſolution, it may be a ſufficient Bar to ayoid the Unity 
pleaded in diſcherg Tithes. 4.. It muſt have been Perpetua,, 
T1,Me 
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time out of mind, that ſuch Religious Houſes were Endowed; and 
ſuch Religious perſons had in their hands both the Land and the 
Rectory before the memory of man, or as it ſeems ( according to 
the Rules of Common Law) before the fixſt of R.1. Diſcharged of 
Tithes ; or if the Appropriation were i Ancieng, as-in the time of 
E4-4. ſuch is faid to be a good diſcharge of Tithes,-either on the 
account of Perpetual Unity or of Preſcription (c).  Andat this day (c) Sr. Sim. 
ſuch an Vn#ty 1s ſaid to be a good diſcharge of Tithes in the hands Pts: Law of 
of the King's Patentee, within the Statute of 31 H.8(d). There anna 
may be alſo ( as appears at the CommonLaw ) an Unity of Poſ- Dim be. ” 
ſeſſion, different from the former, which ſhall likewiſe diſcharge s. 15. ” 
from the payment of Tithes ; but ſuch Diſcharge is only pro re-x- (4) Co. 11. par, 
pore, and therefore though it be an Vnity of Poſleſlion,: yet it isnot 23: P1idle & 
a Perpetual Unity in the ſenſe aforeſaid: Asif aParſon of a: Church 2” a 
purchaſeth a Mannor within his Pariſh, by this Purchaſe, and Vniry 
of Poſſeſſion,. the Mannor which before was Tithable, is now be- 
come Non Decimabilis, becaute he cannot pay Tithes'to himſelf; 
but if he maketh a Leaſe of his Parſonage and:ReCctory to aStran- 
er, the Parſon himſelf ſhall pay T ithes of his Mannor to his Lef- 
ſee; and ſoif the Parſon maketh a Feoffment of his Mannor, the 
Feoffee ſhall pay Tithe to the Parſon, becauſe-Tithesare due by the 
Law of God ex Debiro,and cannot be extinct, into whoſe hands 
the Lands come, unleſs they come to the hands of the Parſon him- 
ſelf (e). | (2) Mich. 20 
Underwood is Tithable; and of Underwoods digged up by the 55: Pycr 43+ 
Roots Tithe ſtall bepaid ; and ſo of Hedg-rows ( 4 ; likewiſe of (#) Mich. 11 
Underwood ſold ſtanding,the Tithe ſhall be paid, and that not by Jac. C.B. Sha- 
the Seller, but by the Buyer. . But Vndenvweod uſed for fencing of !798*97's Caſe, 
Corn or Paſture pays no Tithe (g). An Action of Treſpaſs :was —=— Ta 
brought by a Parſon againſt a Vicar for Underwoods, 7 x each of judg. Hide & 
them did claim the Underwoods by Preſcription as his-Tithes , that is Caſe. 
( although their claim was by Preſcription,)-yet becauſe the right 
of the Tithes was indebate only, the Temporal Court was ouſted 
of the Juriſdiction of them (þ), But it aParſon or Vicar claim (4 ,; xq.,, 
2 portion-of \Tithes by Preſcription . only, whick: is.a. Tempo- 24. 
ral thing, and ſuerth in. the Spiritual Court ;-'it: was holden that a 
Prohibition lieth (3). | | (3) 29 Eliz.B, 
In a Prohibition to ſtay proceedings in the Eccleſiaſtical Court, K+ by Shuit - 
upon a Libel.there by.the.Parſon for Tithe of Underwood, by rear m_—_ 
ſon of a Preſcription i» Non Decimandso, for the Wild of Kent, J —_ 
this Wood growing in the Wild. of Kent, Henden-moyed the Court 1 _—_— ; - 
for this Prohibition, for theſe Reaſons, (1) A:-whole Countrey ge- yerc. Back- 
nerally may Preſcribe in Non Decimando, in aparticular place, and burſt. 
as a whole Countzcy may ſodo, by the fame reaſon a a Bulftr, par.2+ 
perſon 
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- perſon-may. Afecond Reaſon the Statute of 2 E4.8.cap; i3, gives 
life untothis Preſcription, for this particular place and. precint, 
Coke Chief Juſtiee. By Lindwoed, a whole Countrey may Preſcribe 
in non Decimandoz and {© is Dr. & Stu. cap. lt. fo. 166, b. Butit 
is with this Proviſp,fothat there is beſides this Maintenance for tlie 
Parſon; otherwiſe thedame is not good. The Statute of 2 Ed. 6, 
cp. 13. aids you not at all in this Caſe, fora private man cannot in 
this manner Preſcribe: And to fay, that the Conqueror never con- 
. quered this place; 'this is but Hiſtorical and Apocryphal, for 
he was Conqueror by Compoſition had. It is true, that in former 
time, lohgfince thisiplace was not Tithable, becauſe there was no 
Weed there but great Timber-trees, which were not Tithable; but 
theſe being now cut down,waſted,and deſtroyed by the Iron-Mills, 
and as in many other places; now this place which was not Tith- 
able before, being now Underwood, and converted into Tillage or 
Paſture, is now become Tithable, and Tithe ſhall be there paid; 
and if Watte and Barren Ground,for the which no Tithe hathever 
been paid, if the fame be now mcliorated and converted into Til- 
lage; now by the Common Law Tithes fhall be preſently paid for 
this, unleſs the ſame be within the Proviſo of the Stat. of 2 E4. 6.0f 
Exemption from payment of Tithes for a certain time after the me- 
lioration of the ſame,as appeareth in the Statute; otherwiſe Tithes 
ſhall be paid preſently : No Tithes could formerly be paid here in 
this place, becauſe there were only great Timber-trees here grow- 
ing ; but now clearly they ought to pay Tithes for the Underwoods, 
and this is the only Demand here. The whole Court was clear of 
_ - Opinion, That no Prohibition ſhould be here granted in this Caſe, 
'but that Tithe ſhould be paid. Coke, Will you allow the Parſon 
here in this place Tith-Hay and Corn, and not Tithe-Wood ? 
Doderidge, by Lindwoodand Dr. & Stud. a whole Countrey may be 
diſcharged from payment of Tithes ; but this at the firſt of nece{- 
ſity ought to have a lawful Commencement by way of Compoſi- 
tion, Or, &c. Coke agreed with him herein, and ſaid unto Hender, 
'Shew unto us an Ancient Writing, by way of a Compoſition for 
your Diſcharge of payment of Tithes; the Statute of 2 E4. 6. 
,makes againſt you there, though no Tithe was ever paid, yet upon 
the melioration of the Land Tithes ſhall be paid preſently, if the 
Statute had not been made. The Court were all clear of Opinion 
_—_— the granting of a Prohibition , and ſo no Prohibition a- 
warded. 
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WW Ages of Servants of the Plongh fhall not pay any Tithe, as 
hath been Reſolved, Paſth. 14 Jac. B. inter Parſon Ellis 
and Drake and Prohibition granted accordingly, atthough the Li- 
bel was but for the Tithe of 2/Third part bf their Wages, leaving 
the reſt free ; for it was ſaid,'- That by the ſame reaton that the 
Cattel of the Plough are free of Tithe, the Wages of the Servants 
that follow-the Pl are Tithe-free alſo. 

Waſte Paſture Lands; if Tithes-m kind be paid for Lambs;,Calves, 2 H. 4 Rot, 
&c. teeding and couching thereon, 'Tithes ſhall nor afrerwards in Par. ww. 99. 
the ſame year be' paidfor Agiſtments on the ſame wafte Paſtures... 

Waſte Grounds, not certaintyknown in what Pariſh, and Catrel 
feeding thereon, the Tithe whereof belongs to the Parſon of the 
Pariſh wherein the Owner of the Cattel doth dwell: 

VVax of Bees is Tithable by the Tenth weightthereof. Tithes 
ought to be paid in kind de jure of Wax and Honey of Bees in 
the Hive. Afich. 1 5 Car. B. R, inter Batefoor & Norton 5 Adjudg- 
ed in a Prohibition upon a Demurrer, and a Conſultation grant- 
£&. 


VVillows; growing in the ſoil of a Manor, felled, are not (az is . 
faid) Tithable, .though it be waſte to fellthem (a). No Tithes.(«) Hob. 2154 
ſhall be paidof YY/loughs/in a Countrey where they are uſed'for * 
Timber (b). ' Sed Q, as to the former; for aRecordof a Prohibi- (5) Heb. Rep. 
tion was ſhewed to the Court, where a Prohibition was awarded '<**© 288. 
ta the Spiritual-Court for Tithes of- /7/*llows upon a Surmize, 
That they are of uſe as Timber in the Connty of Southampron, 
And in that Caſeit was faid, 'If Y/illowsgrow within the Site of a. . 
Houſe, it is Waſte to fell them; yet if they be felled, that Tithes. .. 
ſhall be paid of them4c ). | h MORA 3a" 
Woad yields a Predial Tithe, and regularly to be computed'in- ©3.1%1819. 


tiff, That without more Circumſtances it ſhall not be intended 
Minute Decime ;. for it may bez. That a great _ of Woad 
May be ſown ,-and-the 'greateſt f the Commodiry in the 
Pariſh may conſiſt.iw it's. for- nate Decime are but of. ſinall | 
__ conſt 
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conſideration in a Pariſh, as Herbs in a Garden, and ſuch like: and 
therefore Woad ſown in a Field is not Minute Decime, It was Re- 
ſolved by the Court, That Woad growing in the nature of an Herh, 
the Tithe thereof ought to be accounted Minute Decime , and be- 
CF) Paſch, Jong to the Vicar. And the Dean and Chapter of Norwich's Caſe(f) 
44Eliz. was vouched to prove it » Thatthe Tithe of 40 Acres of Land 
ſowed with Saffron, did belong unto the Vicar, and not to the Par. 
ſon, becauſe they were Minute Decime, Hill. 1 Car. C. B. Sir Rich, 
Uaaland the Vigar of Alroz's Cale.” Gro. 3. par.20, vid. Hutton 57, 
the ſame Caſe. | 
Woed is computed among the Predial Tithes, asalfo among the 
Great Tithes ; yetit hath been Refolyed, That if a Vicar be only 
endowed with the Small Tithes, and hath by reaſon thereof” al- 
ways had the Tithe-wood, that in ſuch caſe it ſhall-be- accounteda 
Small Tithe ;_ otherwiſe it is to be accounted among, the: Great 
(2) Rol.1.643, Tithes (g). Wood, or agreat Wood conſiſting for the moſt part of 
v.2. Bulſtr. 27. Underwoods,,only ſome Great Trees here and there ſparſim there- 
(b) Adjudg. in, the whole Woodjs Tithable , unleſs they be ſpecially exempted 
Trin-19 J3 (þ). But-if the Wood for the moſt part conſiſt, of Timber-trers, 
Tk only ſame ſmallparcel of Underwoods or Buſhes in/the ſame,' no 
5) Adjudg. Tithe ſhall be paid of ſuch Wood, the Timber-trees doin that caſe 
Hill. 16 Jac. Priviledge thereſt of the Wood (s). Wood converted into Arable, 
C.B. Leonard's ſhall not be diſcharged of Tithes, as Barren Land within the Sta- 
Cale. & 4El. tute of 7 Ed. 6. Trin. 12 Fac. B.R. Caſe Maſchal & Price. Rol. Rep 
mac tg . The Tenth acre of Wood in a Coppice is a good payment of the 
Adjudg'd ac- Tithe, ſpecially if ſuch. be the Cuſtom of Tithing Wood, in that 
cordingly, Countrey ; otherwiſe Wood in a Coppice or the like, cut and ſold, 
Cro. 2. par- _theTithe thereof is to be anſwered not by the Buyer,but the Seller, 
199-4 Aasſomeconceive; which by others is oppoſed, who hold, That the 
Buyer,not the Seller of Woods felled tobe ſold, ſhall anſwer the 
Tithe : the Reaſon is, becauſe Tithes do follow the Fruits; yet the 
4 )By —_ Parſqn for his Right, hath his Remedy againſt either : But Wood of 
(1 To Tas. Coppices or Trees that one cuts and ſpends in his own Houſe- 
B. R. keeping, though he ſpend much, is not Tithable (k,). unleſs the 
(m) 15 Jac. Parſon can alledge and prove a ſpecial Cuſtom to the contrary (!); 
C. B. bite & for generally wood uſed for Fewel in Houſe-keeping isnot Tithable 
Bier * (m), ſed Qs. the Cuſtom, it being not ſo per Legem terre (n). 
Gs) Tr. 4 Car. Noristhere any Tithe to be paid for ſuch Wood as is cut for Hop- 
C. B. Norton & poles, where. Tithe is paid of the Hops (o). But where Wood 1s. 
Farmer's Caſe prubbed up, the-Land that thereby 'is made fit for the Plough, ſhall 
eg" —_ pay Tithes preſently. And if the Tithes of Wood, after-the Iohert- * 
(p) Ave 3. tance thereof ſold be ſubtraCted,the Parſon may by the Canon Law 
vid. Rol. 1, impleadeither the Buyer or the Seller at his choice, though he can 
656. 1. 1. recover but of one z but-now by the Statute (p) the Seller any 
| U 
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unto treble dammages. If there be Parſon and Vicar in one 
Church, andthe Vicar hath the Tithe of Woods,and the Parſon 
the Tithe of the Paſture,and Wood be felled for Fencing and en- 
cloſing the Paſture,the Vicar ſhall not have Tithe of theWood(g). (a)Hil.1$Jac, 
Woodlands converted into Arable or Tilage is not diſcharged of C.B Hid: & 
Tithes as Heath, Waſte, or other Barren Grounds; within the £#is Caſe, 
Statute of 7-Ed. 6. Trin. 12 Fac. B.R. Caſe Maſchall yerſ. Price in *4Judged 
fin. Roll, Rep. A Prohibition in another caſe was granted to ſtay a 
Suit for Tithe-Wood,upon a Surmize,That theWood was ſpent in 
his Houſe for Firing, and ſhews that the Cuſtom in the ſame Pa- 
riſh is, That the Owners of any Houſe and Land in the faid Pariſhy 
who pay Tithes to the Parſon, ought not to pay Tithe of Wood 
ſpent for Fewel in their Houſes : And Iſſue being upon this Cu- 

omy it was found for the Defendant. It was moved in Arreſt 
of Judgment, That although it be found there is no ſuch Cuſtom, 
that yet he ought not to payTithe for Wood ſpent in his houſe,nor 
for Fencing-ſtuff for Hedges, but per Legem terre ought to be dis 
charged of them : But it was Reſolved by the Court, That it is 
not ae jure per Legem terre, that any be diſcharged ofthem ; for it 
1s uſual in Prohibitions, toalledge Cuſtoms, or by reaſon of other 
Lands whereof he pays Tithes,that he is diſcharged of that Tithe, 
butnot to alledge, that per Legemrerre he is diſcharged : And in CLRgER 
this Caſe, the Plaintiff in the Prohibition havingalledged a Cu- a. Mon 
ſtom, and it being foundagainit him, it was Adjudged for the & rermyr's 
Defendant that a Conlultation ſhould be awarded (7). By Cu- Cafe. 
ſtom Tithes may be paid for Wood ſpent in a mans own Houle, _ 
Mich. 14 Jac. B. Watly and Hanberry, Agreed. And albeit there are = . —_ 
ſome Trees,of what age or bigneſs ſoever they be, that are regu- 540.p.6,7,8. 
larly to pay Tithes,as Willows,Haſels, Hollies, Maples,Birch, Al- Nsy 30. 
ders, Thorns, &c. (5); yet if they are cut for Fencing of Grounds, Cr9-Jac-199. 
or for Fewel to be ſpent in the Houſes of the Owne? within the Map o=.r 1 
ſarhe Pariſh, no Tithes ſhall be paid thereof, unleſs it hath been 0- —— 4 4 
therwiſe by Cuſtom (ce). Alfo Wood cut for Butning of Bricks, Cro.Car. 113, 
to be uſed for repair of the Owners Buildings in the ſame Pa- More 683. 
riſh, pay no Tithes : otherwiſe if ufed for Bricks to ſell, or for _ 644-2. 
making Houſes not of neceſſary habitation, ſo as the Wood in its (Ral1.6 4% 
own nature be Tithable(s). - Likewiſe Tithe ſhall not be paid of 2.8,9,10, 
the Roots of ſuch Coppice-Wood, as paid Tithe at the cutting (w)Rol. 1. 
thercof,if ſuchRoots were foon after the cutting ſuch Woodz2rub- $377 
bed up to cleanſe the. Ground (w). If Woodlands be mixt with hdr 
Woods partly Tithablezpartly notTithable;ithath been held,That yer(.newman, 
ifthe Major part be not Tithable, it ſhall priviledgethereſt ; but if Trin. 3s.E1. 
the greater part be Tithable, then all that-is Tithable ſhall pay BR pr Hen- 
Tithes(x). Touching the ny of Tithing of Wood and Tony, the Par]-LaWe 

aaa an 


$60- Of Tithes. : 
and how the Tithes thereofare to be paid and delivered, the Rea« 
der for his better ſatisfaction may conſult the Authors 1n the Mar- 
Co.11 par. gent (). 
W 49 81, my The Parſon of Henley brought an Action of Debt for 600 /, 
Plowd.470 on the Statute of E. 6. for not ſetting forth Tithes of Wood,and 
| — 1: P> ſhews,that theDefendant had cut down 200 Loads of Wood,to the 
_ '& value of 2001. and faith, thatthe Tenth part of that did amount 
Scud. 69g. to 200/, and ſohe brought his Action for 600 /. upon the Statute ; 
Paſch. 5 Jac: And: the Plaintiff was Non-ſuit for one fault in his Declaration , 
Man verl.S*9= fox whereas hedeclarcs the price of the Wood to be 2001. it was 
= FR miſtaken, for it ſhould have been 20001. for he demanded more 
pa. 1.4{ions of for the Tenth-part than the Principal is, by his own ſhewing. Ifa 
Debt. man buy Wood Tithable, and burn it in his own Houſezhe ſhall not 
pay Tithes thereof,as hath been Reſolved. And no Tithes ſhall be 
paid for Wood cut and employed for the encloſures in the Hushan- 
Lara} B. dry.. Alfoiſa man cut Wood and burn to make Brick for repair- 
and Drake, Ig of his Dwelling-houſe for himſelf and his Family within the 
Tr.38 Eliz. B. Pariſh, no Tithes ſhall be paid for that Wood,in regard the Parſon 
R.Parſ. 82n.& hath benefit by the labour of the Family : otherwile it is,in caſe the 
Parteſon. ® Bricks were only to enlarge his houſe within the Pariſh,and more 
= potter than needful for his Family, as for his pleaſure or delight, Ifa 
Nixes. per Cur» Man ſell Wood to me; and I burn it in my houſe, the Vendor ſhall 
ſtand charged for the Tithes thereof, and not the Vendee, for no 
Tithes are due for Wood burnt inthe Pariſhioners houſe, as hath 
been Reſolved. Paſch. 14. Fac. in B. Parſon Els and Drakes Caſe, 
and Prohibition granted accordingly : Although it was ſaid, That 
by the Gil ( or rather Canon ) Law, the Parſon hath his Eleftion 
to Sue either of them ; which is contrary to the Common Law, 
Inthe Lord Clanrickard's Caſe againſt Dame Denton, the Plain- 
Mich.rs- Jac. tiff Turmized tothe Court, That all the/:l. of Kenr, whichis a 
B.R. Rol, PrecinCt cafitaining above fortyPariſhes time out of mind,c.have 
* Repipar.2= been diſcharged of the payment of Tithes of Wood under the age 
' of 20 years,and the Defendant had ſued him in the Eccleſiaſtical 
Court, and hereupon had a Prohibition, And the Defendant Tra- 
verſed the Cuſtom, which a Jury was taken at the Bar to try ; and 
for inducement of the Cuſtom, Lindwood was produced in Cap. de 
Decimis, where it is faid, That before that time Tithes were not 
paid for Wood,which is contrary tothe Old and NewTeſtameut, 
and that Aſſertion is made by Srrarford Archbiſhop of Canterbury, 
for that this wasa Provincial Conſtitution, that at that time,ws. 
17 E.3.Tithes of Sy{vecedua ſhall be paid ; By which Conſtitution 
theCommonalty finding themſelves grieyed,exhibited aBill inPar- 
hament the ſame year 17 E. 3. reciting the Ancient Uſage of not 
paying ſuch Tithes, and the lait Conſtitution to the contrary, and 


prayed 


am. 26. es. on. . otro ts 4 


a 
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prayed a Prohibition te the contrary : To which Bill antwer was 
made 1n this manner, vez, Be it done in this caſe, as it hath been 
done before this time : And the next year another Petition was 
made in Parliament for the ſame cauſe z ro which it was anſwered 
alſo, That where Tithes of Wood have not been uſed to be paid 
by Cuſtom, that a Prohibition ſhall be granted : And theſe Atts of 
Parliament the Plaintiffs Counſel produced out of the Parliament- 
Rolls.Crook Juſtice gave the Rule, viz. Quod de groſſis arboribus De- 
cime non dabuntur, ſed de Sylua Cedua Decime dabuntur. Vid. Dr. & 
Stu, 164. 4 169, b, Anſcombe ſaid, The Dottor and Student miſtook 
the maker of that Conſtitution of Srrarford Archbiſhop. 

In a Prohibition for Tithes of Wood it was ſuggeſted, That in 


— 


thePariſh thereis a Cuſtom;that all theParſons of the ſaidChurch, Somerton an 
time out of mind H«buerure & gaviſi ſucrunt ſuch Lands parcel of £997 Cafe, 
the Mannor of F. in recompence of all Tithe-Wood within thePa- "706% 


riſh : It was the Opinion of the Juſtices,that it was a good Preſcri- 
ption:for it may be that at the beginning all the Land was parcel of 
the Mannor,and then the allowance of the Profits of this Land was 
allottedindiſcharge of theTithesof all theWoodswithin thePariſh. 

In Prohibition to ſtay aSuit in the EccleſiaſticalCourt forTithe- 
Wood it was ſhewed, that the Cuſtom ofthe Pariſh is, That the 


Owners of any Houſe and Land inthe Pariſh, who pay Tithe to Nortox and 
the Parſon, ought not topayTithe for Wood ſpent forFuel in their Fermor's Caſe. 
Houſes: lt being: found for the Defendant,the ue being upon the Cro. par. 3+ 


Cuſtom ; It was faid, That notwithſtanding there wereany ſuch 
Cuſtom, yet Tithe ought not to be paid for Wood ſpent for Fnel, 
nor for Fencing-ſtuff,but per So_ terre he onght to be diſcharged 
thereof, Reſolved, It is not de jureper Legem terrethat any one is- 
diſcharged ofthem for it is uſual in Pariſhioners to alledge a Cu- 
ſtomy but not to alledge that i Legem terre he is diſcharged : 
And in this caſe the Plaintifr in the Prohibition having alledged a 
Cuſtom,and it being found againit him,a Conſultation wasaward- 
ed 


A Compoſition was betwixt an Abbot and a Parſon, thatin re- 
compence of the Tithes of allthe Woods within the Mannor, 
whereof the Abbot Owner, Thathe ſhould have to him and his 
Succeſſor 20 Loads of Wood every yearin 20 Acres of the ſaid 
Mannor to burn and ſpend in his Houſe : The Parſonage was Ap- 
p_ to the Abbey, and after the Abbey was diſſolyed ; the 

ing granted the Parſonage toone, and the 20 Acresto another. 
It was Reſolved, That by the Unity the Eſtoyers were not extint 
forif they be T ithes that are not extinCt by this Unity of Poſleſſi- 
on, for that Tithes ron with the Lands: and Tithes de jure Divi- 
no'& Canonica Inftiratione do appertain tothe Clergy. 
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(4) Fitz.N.B, 
Conſulcation 


$1.8. 


(b) More. 
Caſe,12$3+ 


. 
fc) More. ibid. 


(d)P:14 Eliz, 
Barpir's Rep. 


(x) Cro. El. 
363-T. 


(£Rol.1. 645. 
Z. 14,1516. 
Bulſtr.l 3.242. 
Foſs &Park:«r's 
Caſe. 

(e)Rol. 1. 646. 
&1. 
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—"Woolof Sheep is Tithable proportionably tothe time they are 


in the Pariſh ; asthus; v#z, The Parſon ſhall have Eight pound of 
Wool in Eighty,.of Forty Sheep in the Pariſh a whole year : Four 
pound of Wool, in Forty, ifthey were there but. half the year.: 
'Two paund of Wool in twenty, if they were - there but three 
months : and but the Tithe or Tenth of the twelfth part of the 
Wool, if they lay and fed but one month in the Pariſh. The Wool 
of Sheep ſhorn and dying before Eaſter next following ſuch ſhear- 
jg, is not Tithable,unleſs theParſon or Vicar can alledge a ſpecial 
Preſcription for it. Therefore Q.where by Preſcription ſuch Tithe 
is claimed (4). It is faid alſo, That, a.Cyſtom-to pay a Halfpenny 
for theWool de ovibus venditss after ſhearing and before I4ichael- 
maſs, is good ; and that the Sheep diſcharged ſhall be Weathers as 
well as Ewes (b). Alſa Wooklocksand Flocks of Wool, after the 
Wool made, arc hkewiſe Tithable, if there be more than ordinary 
left, otherwiſe not: And if a Preſcription bealledged to be dif: 
charged of Locks of Wool, it mult be ſet forth of Wool caſually 
loſt(c).. For Wool and Lamb, no Action lies upon the Statute for 
not ſetting aut of Tithes, for they are no-Predial Tithes:, and ng 
Action lies upon this Statute for ſmal Tithes, vid. Brownl. Rep. 
par. 1. Caſes in Law,&c. yet Wooland Lamb are faidto be Predaal 
mixt Tithes. Mch.7ac.8.B. By the Decree or Canon of the Proy 
vincialConſtitutions the.payment of tkeTithe of Wool is regulated 
as the Tithe of Lambs, viz. That if the Pariſhioner hath under Se- 
ven Fleeces,he ſhall pay a Halfpenny for every Fleece; and if there 
be Scyen Fleeces and under Ten, then the Parſon or Vicar ista 
allow a halfpenny for every one that is wanting of Ten. Lindw.cap. 
Quoniam propttr, Andalbeit by the ſajd Decree, Elettion is given 
to theParſon to receive hisFithe in manner aforefaid,orto let them 
Tug ontillaFleece in kind be due inthe enſvingyear, yet it ſeems 
by the Common Law Tithes muſt be paid annually(a). Although 
Tithe cannot be denicd of Locks and Pelts of Wool where there is 
much in quantity z yet it hath been Reſolved, That where Tithe- 
Fleeces of Wool are paid, there ſhall be no Tithe paid of theLocks 
and Pelts of Wool, (e). Alſo where the Cuſtom is to ſhear the 


" Necks of Sheep abqut Afichaelmaſs, to prevent the tearing off of 


the ſame by Thorns and Bryers inthe Winter, if this be done 
witkout fraud, and not to deceive the Parſon, then no Tithe ſhall 
be paid for the ſame(f,). But for the Wool of Sheep dying of the 
Rot, or any other diſcaſe, or kill'd or ſold by the Owner, Tithe 
ſhall be paid ratably for the ſame (g). Andyet it hath been other- 
wiſe Reſolved, andthat Tithe ſhall not be paid of the Pelts and 
Fells of Wool of Sheep which die ofthe Rat, without a Special 
Cuſtom forit :. For where the Vicar of Kilmonſden in the — 


» of Somerſet, Libelled in the Eccleſiaſtical Court for Tithe of the 
Wool of Sheep, which died of the Rot, a Prohibition was granted 
(b). Nor ſhall Tithe be paid of the Wook of thoſe Sheep, which (5) Tr.z Car. 
after. they. be ſhorn, do die before the Feaſt of Eſter next follow- B.R.4btor & 
iog : TheReaſons are, (1) Becauſe they are but of ſmall or no #4» Calc. 
yaluc. (2) Becauſe:the Owner of the Sheeprhath paid Tithes for 

-them the ſame year, and there ſhall not be a doubleTitie paid for 
one and the ſame thing in one and theſame year (3) Becauſe 
Tithe ſhall be paid of the clear profit only ; but if che Sheep do. 
die before the Feaſt of Eafter, all the profit of them is loſt, for 
whith reaſon to demand Tithes for the ſame, were, Aſfiftioriem ad- 
dere Aﬀfidto(s). Where a Prohibition was prayedzbecauſe thePar- 77) r5 Car. B, 
ſon Lybelled 1n the Eccleſiaſtical Court tor che Tenth part of a R.adjadged. 
Bargain. of Sheep, : which had depaſtured'in the Pariſhftrom A4- = M.2 Car, 
chaghnaſs to our ma gr" : the party Surmizing, That he would —_ x 
pay the Tenth part of the Wool of them, according to the Cu- Ay. oh 

ſtom of the Pariſh. The Court would not grant a Prohibition, SeR.; 8.21. 

for that by this way the Parſon might be defrauded of all, and the 

Sheep being now gone to another Pariſh,he cannot have any Wool 

at this time, becauſe it was not the time or ſeaſon of ſhearing. 

Note 1n that Caſe it was faid, That de Animalibms Inutilibus, the 

Parſon ſhall have the third part of the Bargain for Depaſtare, as 

Horſes,,Oxen, &c, But de Animalibus Utilibus, he ſhall have ,, Mich. 

Tithe i» ſpecsa(k). Finally, toobtaina-Prohibition a man alledged —_ R.. 

inter alia a.Cuſtom, That they uſed to clip the Wool from the Hob. 157. 

Necks of their Sheep for the pre{crvation-of them, as aforeſaid, 

and at Shearing they uſed to pay the Tenth Fleece, in conſideration 

whereofthey uſed.to be diſcharged of the payment of Tithes for 

Neck-Wool : Iſſue being joyned upon thisand other Preſcriptions 

then Pleaded, and found againſt the Plaintiff, It was moved, That 

no Conſultation might be awarded, but it was Adjudged for the 

Defendant; for the Prohibition is grounded upon the Preſcription, 

and being found againſt it, that, &c. Wherefore being found for 

the Plaintiff, a Conſultation was granted, Trin, 18 7ac. B.R, Fouce 
& Parker's Caſe, Co.2.par.575.vid Bulſtr,3,par,2424243. the ſame 
Caſe. Hughe's Abridg. Diſmes, SeCt. 5. $.23. 

An Action of Debt brought upon the Statute of E.6.for not ſet- . 

ting forth of Tithes, and the Plaintiff declared as well for the Pre- Trin-8 Jac. 

dial Tithes, for which he might well bring his Action, as for 295.1344 

other Tithes, as of Wool and Lamb, for which no Action on that grownl.Rep. 

Stat. would lie z and upon Trial the Jury found for all;as well for par. 1.41ess 

thoſe that would, as would not bear an Attion;and after a Verdict of Debt. 

this Exception was taken, and Judgment arreſted. Ifa man pay 

Tithe of Lamb at St. Marks-ride,and after at Midſomer he ſhear _ 
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Paſch.16 Jac. reſt of the Lambs,viz. the Nine parts,he onghe to pay the Tithe of 
inter Nichols Wool for them, although there be but two months between the 
, ET Hooper, P% time of payment of the Tithes of the Lambs that were not ſhorn, 
Cite . . . . yo 

id with their Fleeces, and the ſhearing of the reſt, for itis a new 
Tr.12 Jac. B. nk 1 this caſe Prohibition was therefore denied. But a man 
R, between fhallnot pay any Tithe of Herbage of Sheep, for that he paysTithe 
Marsballand of the Wool, for otherwiſe he ſhould pay Tithes twice of the fame 
Price.Dubit. Increaſe. If a man ſhear his Sheep only about the Neck to preſerve 
Mich.14 Jac: them fromthe Vermin,and not for the profit of the Wool, thePar- 
7oyſs and P.re ſon ſhall have no Tithes thereof ,, but otherwiſe it is, if they are 
&zr.per Cur, much ſhorn by Covin for the benefit of the Wool - the Law is the 
ame, if they are ſhorn about the necks without fraud but two 
months before and two months after Mchaelmaſs to preſerve: them 
Caſe ibid. and their Fleeces from the Brambles,no Tithes ſhall be paid there- 
-of, for it appears that they were not ſhorn for the benefit of the 
cars.s, Woobit being doneat that time before theFleeces are increaſed af- 
=_ Dent & ter their being ſhorn throughout. Likewiſe, if a Pariſhioner cut off 
Salvin,per Cur. the dirty Locks of his Sheep,for their better preſervation fromthe 
Vermin, before the Shearing-time, and that withoat fraud, no 
Ibid, Tithes ſhall be paid thereof ; and Prohibition granted in this caſe, 
But if a man kill ſheep, he ſhall yet pay Tithes of the Wool that 

comes of them, but not for their Skins. | 
For a Prohibition for ſuing for Tithes of Locks of Wool, it was 
ſuggeſted,he had payed theTenth Fleece of Wool in fatisfaCtion of 
Feſep & Paynes allLocks andTithes due for Wool:The Court held;that in this cafe 
Caſe. the ſubſtance of the Preſcription was good enough, becauſe Locks 
Cro, pate I he not of the ſame value with the Fleece : But in regard of a fault 
in the Suggeſtion, that it was not (that they had uſually paid) which 
is iſſuable, a Conſultation was awarded. 


C HAP. XXXIV. 
Of Banns, 


1, Whence the probable derivation of that word, and what it fig- 
nifies, | | | 

2. The manney and form of Publication of Banns «scording to the Pros 
vincial Conſtitutions, | 

3, By whom Licences for Diſpenſation of —___ be granted ac- 
cording to the Canons ,, Alſo to whom, and under what Conditi- 
015 Of Cantions, ſuch 

4. Requiſutes or Preparatories in Law amo ſuch Licences, 

F- Dau at Common Lay, with the Reſolutions of the Court relating 
to Banns, with the power of the Eccleſiaſtical Turiſdition 


theretn, 
2 B. | the Brietik 
Language ſignifies clamor, as Mr. Blount gives it in his 
Nomo-Lexicon, then we need ſeek no further forits- 
Derivation : Bannos, ©. an non declinata voce & Grac. may omne,. 
in mory innoteſcat, Mutatur enim facile win 8. For though the 
Word be frequently mentioned by the Fexdiſts, and thence: 
_ to other uſes, as to that which-we here in this Kingdom 
a Proclamation, whereby any thing isby Authority publickly 
Commanded, Permitted, or Forbidden, Fincen. de Franch, De-- 
&, 521, 360, yet in the Sence here meant and intended, it 
snot ſo properly a Proclamation asa Publication or a publick No- 
tice-giving. And therefore by the word Banns, as we uſe it, is- 
intended that publiſhing of Matrimonial Contra in: the Church 
tempoxe Divinorum, before Solemnization of Marriage, to the end, 
That if any have ought material to object againſt the intended 
Marriage ſignified by ſuch Publication,either in reſpect of Pre-con- 
watt or otherwiſe, they may ſeaſonably make their Exception a+ 
gainſt it, conſonant to the very Letter of the Canon Law, where 
Banna ſunt proclamationer Sponſi & Sponſe in Eccleſis fieri ſolite, 
£27, extr, de Sponſ, & C. ult. Qui Matrim, accuſ. poſ. cc. ut. 
d& clandeſtC, Defpon. vid. Gothof, ad Nov. Leon. 89, in med, ib, 
Haottoman is very confident that there is both barnas and bannun, 
and that they ſignifie Two deltinCt things, and neither of them to 
our purpoſe; for according tohis expoſition,the one ſhould ſignifie 
a Edit what day their Vallals or Slavesfurniſh'd with Horſe and 
Arms, 


AN NS ( bannus vel bannum ) if Ban in the Brittiſt- 


Of Banns, 


(7) Can. 101, 


102,103,104» 


ſhall encounter one another ; the other a Sanction or Decree, that 
is a Mulct or Fine impoſed on him that does not obey the Edit. 
Hottom., sn verb. Bannw. De verbis Feudalibus. 

(2.) Inthe Provincial Conſtitutions Barna are publick Pro- 
clamations or Denuntiationsz £47d..Provin, Corfle de cland. 
Deſpon. c. 1. gloſ. verb. Banhorun, Others deſcribe them to be 
Eaitta publice propoſita;, Petr. de Anchor, in cap. cum in tua Ext, 
de Sponſal By the {ſaid Provincial Conſtitutions that Bays ought to 
be Solemn Publications, that is, they ought to be thrice publiſhed in 
the Parochial Churches where the contracting Parties and their 
Parents dwell,on three Sabbath days or three Feſtival daies(allow- 
ivg ſome interval of time between each)at the time of Divine Ser- 
vice, when moſt of the Pariſhioners are aſſembled together, by the 
Parſons of the ſaid Pariſhes reſpeQively, or others in holy Orders, 
at ſuch times and ſeaſons wherein Solemnization of Marriage is 
not Canonically prohibited, gloſ. verb. Bannorun, ubi ſupra, Yet 
where three Feſtivals immediately ſucceed eachother, ſuch Pub- 
lication in them made holds good in Law ; Prov. Conſt. de Sponſ, 
gloſ. in verb, a ſe diſtantibus : As allo ſhall the Marriage it ſelf, when 
once folemnized, albeit ſuch Publication of Barns , as aforeſaid, 
did not precede the ſame. gl. i v. Solen, Edit, de cland, Deſpon.ubi 


a, 

(3 ).But by the EccleſiaſticalCanons now in force;it is Ordained 
(+) That no Licence for the Solemnization of Marriage ſhallbe 
granted, without thrice open Publication of the Banns, actording 
to the Book of Common Prayer, by any Perſon exercifing any Ec- 
cleſiaſtical Jurisdition, or claiming any Priviledges in the right 
of their Churches; but ſhall be grantedonly by ſuch as have E- 
piſcopal Authority, or the Commiſlary for Faculties, Vicars Ge-, 
neral of the Archbiſhops and Biſhopsſede plena, or ſede vacante, 
TheGuardian of the Spiritualties,orOrdinaries exerciſing of right 
Epiſcopal Juriſdiction in their ſeveral JurisdiCtions reſpectively, 
and unto ſuch Perſons only as be of goo{ State and Quality, and 
that upon good caution and ſecurity z which ſhall contain theſe 
four Conditions. (1) That therein is not any Impediment or Pre- 
contract, Conſanguinity, Afſhnity, or other lawful Cauſe to hin- 
dcr the faid Marriage. (2) Thatthere is not any Suit depending 
inany Court before any Eccleſiaſtical Judge, touching any Con* 
trac or Marriage of either of the ſaid Parties with any other. (3) 
That they have the conſent of their Parents er Guardians. (4): 
T hat they ſhall celebrate-the ſaid Marriage publickly in the Pariſh- 
Church or Chappel where one of them dwells,and that between 
the hours of 3 and 12 in the Forenoon.. Paſch, 8. Car, B. R; cale 
AMartingley vel. Martyn, It was Reſolved, that if any, Marry 


with- + 
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without Proclamation of Barns, or Licence to diſpence.there- © 
with; they are citable for the ſame inthe Eccleſiaſtical Court. . 
and no Prohibition lies in the caſe. Fones Rep. 

(4.) Before any ſuch Licence (as aforeſaid) can be granted, it 
muſt appear to the Jadge by the Oaths of two ſufficient witne{- 
ſes, that the conſent of the Parents or. Guardians is. thereunto, 
obtained z and one of the Parties muſt perſonally ſwear, that he 
delieves there is no Lett or Impediment of Precontradt, - Kin- 
dred or Aliance, or ofany other lawful cauſe whatſoever, nor 
any Suit commenced in any Ecclefiaſtical Court, to hinder the 
faid Marriage according tothe Tenor of the aid Licence: But 
in caſe the Parties be. in Widowhood , then. the Clauſe rela- 
ting to the Parents Conſent may be omitted, the penalty for offen- 
ding ia the Premiſfes is ſix months ſuſpenſion .4b execatione Offi- 

c; 1n any Commiſſary fot Faculties, Vicars General,or other the 
fid Ordinaries, together with vacating of every ſuch Licence 
or Diſpenſation , and ſubjecting the Parties marrying to the pu- 
niſhments appointed for clandeſtine Marriages. Ld wy an 
tels us, that there isa Canon extant , made by John Metropoli- 
tan of Muſcovy, who is held as a Prophet in &ſiato this day, 
that Matrimonium non niſi publice in Eccleſss contrahatur Petrus Gre= Synt.jur. ; 


gor,Tholoſ(k, ). 1.9.c.5.0.10. 


(5) In the caſe of Maringly againſt Martyr it was reſolved 
(1) That the Cognizance of all Fornications, Adulte- 
ries, and ſuſpected living in Adultery doth appertain to the Ec- 
clefaſtical Court , (2) Thatif any marry without proclamation Paſc.8.Car 
of the Banns,and without a Licence to diſpence therewith,they are B-R-Matintty 
citable in the Eccleſiaſtical Court for the ſame,and no Prohibition ny 
lies in that caſe ( as aforeſaid.) (3) That if any Licences to þ 
marry without Bans be granted by the Ordinary of the Dio- 
ces, , or by Commiſlaries or Officials in their Juriſdictions, or 
bythe Archbiſhop in his Province before the Stat. of 25 H. 8, 
The Cognizance of the ſufficiency of ſuch Licence , ofthe form 
ofthe Diſpenſation, and of the Conditions and Proviſoes of ſuch 
Licence , and whether ſufficient Notice thereof were given or 
not, are examinable only in the Eccleſiaſtical Court ; and when 
the Licence is ſufficient , and the Proviſoes well and duly ob- 
ſerved, and Notice thereof, and. this be refuſed or rejected in the 
Eccleſiaſtical Court, yet no Prohibition lies, but the Party grie- 
ved muſt have his Remedy by way of Appeal , and not other- 
wiſe. (4) That where power is given by Act of Parliament to 
the Archbiſhop to grant Licence either de novo or in Confirmati- 
0 of his Authority; yettheformof the Diſpenſation , and the - 
Bbbb obſer- 
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obſervation of the Proviſoes'and Conditions thereof, and whe- 
ther faſficient notice was given or not, are examinable in the 
Eccleſiaſtical Court ; and it they there Adjudg in that caſe irregy- 
larly, noProhibition lies, batthe Remedy 1s only by way of Ap- 
1: Butifit come intoqueſtion in the Eccleſiaſtical Court,whe- 

wer the words of the At of 25 H.8. dogive ſufficient power.-to 
the Archbiſhop to grantaLicence,there if the Ecciefiaſtical Court 
doth judge againlt the power, a Prohibition lies,” and not other- 
wiſe; bur if they allow the Licence in point of power, and only 
infiſt opon the Form, and Notice, and other Circumſtances, in 
ſuch cafe a Prohibition doth not lie : For thongh a power to grant 
Licencesbe by Act of Parhament, which isxa Temporal thing, 
yet the Licence it ſeff remainsanEccleſiaſtical thing, and the-exa- 
mination ofalltheſe things (ſaving the Power ) remainsto the Ec- 
Cefialtical Court as it was before. 


CHAP. XXXIIL 
Of Adukery. 


1, What Adultery , why ſo called, and in what Court Cogniza- 
t 


le, 

2, The Puniſhmem of Adultery wtder the Levitical Law; and what 
it WAs nancy <A; aka _ wh | the Bs 
3. The ſeveral Proniſhments anciently according to HA- 

ly of the Offenders reſpettively.. 

4. Adwlterers cormpared to Idolaters ;, ſtrange puniſhments of Adul- 
tery among the ancient Pagans. 

5. The Seoniry of certain Eccleſiaſtical Laws in ancient times as 

anſt Adultery. 

6. \ 3s ameng the Arabians, Mahumetans, Tartars, In» 
dians, Pagans, *: puniſhing Hdulteries, il 1 _ 
7. The Civil Law touching Feloufie, and ſecond Mariage, the fore 

mer Hwiband then living. 

8. Adultery, what in ſenſu largo; how the puniſhment thereof is 
now mitzgared as the Civil Lay tewhat it was anciently;, aud 
how puniſhed at rhe Canon Law. | 

9. The diverſity of puniſhments infltted an Adwiterers, According ta 
the divers Cyftoms of Nations reſpettively. © | 

10. Inwhat reſpef the Temporal Laws take ſome Cognit.ance of A- 
dultery, | 

H, Wha the Saxons of eld in this kengdom calledthe Puniſhment of 
Adultery: the remarkable Caſe of Sx. Jo.de Camois. 

12. Adultery falls wndty a Threefold Conſideration of Law, the His 

ſtory of the Adulterous Stork. 


A thorum ]] where the Rights of lawful Matrimory are 
violated , Lindweod's Conſt. de Offic. Archigreoh.verb, 
tertium mandat, is the Inconveniencie of Married perfons, or 
of perſons whereof the one at leaſt is under the conj 


ngal vow. T his Ada/teriun ef 


is properly cognizable within the Eccleſiaſtical Juriſdiction ; the _ Conch 
Convittion-whereof is by Examination and other Legal proof yy 

requiſite -by the Law ofthe Church z which if committed by any 
of the Clergy , duely convicted thereof,he was puniſhable by Im+. 
priſonment at the diſcretion of the Biſhop or. Ordinary of that 
Dioceſs wherein he reſides (b). 
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(b)St, 1 H.7. 
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(2.) By the Levitical Law Adultery was ; pp with Death: 
in both Sexes, (c) yea Stoned todeath. (4) By the Civil Law 
alſo, which calls it the Violating of another mans Bed;the Puniſh 
ment anciently was Death, both inthe man and in the Woman:: 
But afterwards the puniſhment was mitigated by that Law ag to. 
the Woman, ſhe being firſt whipt,and then ſhut up in a Monaſte-- 
rie, but by the Canons other Lawsare inflicted, 

(3.) At the Synod in Ireland, held by:St. Patrickand other Bi-. 
ſhops An.456.by the 19th.Canon thereof the Adulterers were to. 
be excommunicated. At the Council held at Berghamſtead by Bert 
wald Archbiſhop of Canterbury, the Biſhop of Hereford and 0- 
thers in the fifth year of. Withred King of Kent An..697. ſeveral 
Laws were made againſt Adultery, according to the' ſeyeral quz-- 
hries-and conditions of the perſons offending reſpectively ; _ beſide 
Excommunication againſt all ſuchzifthe Adulterer were an Alien 
he was to depart the Land,aud'to take his Sins and his Eſtate away 
with him : Ifa Souldier,then to be fin'd five pounds : Ifa Ruſtick 
er Country Husbandman (known in the Law by [ Paganu] ). 
then to pay fifty ſhillings:- If a Prieſt,. then to. be 10hibited from: 
adminiſtring the Sacrament of Baptiſm. 

(4-) Boniface Archbiſhop of Adentz, when he- was the. Popes: 
Legate in Germany, Ar. 9745, in hisEpiſtje to Xrhelbald King of 
Atrcia,compares Adulterersto Idolaters; and moreover fays,that 
the Greeks and Romans compar'd.Adulteryto Blaſphemy,when com- 
mitted by or-with ene of religious Orders; and adds, that among 
the Pagans, in the time of the old: Saxoxs the'veryprattice was,. 
that if a Virgin Adulterouſly.defiPd her Fathers Family, or a Mar-- 
ried woman plaid the whore, they were enforced to be their own 
Executioners, and by their own hands to reduce themſelves by 
Strangling to dead Corps, which being after-burnt, the Adulterer: 
was hanged over the aſhes thereof;and at other times theAdultereſ- 
ſes were by thoſe of their own Sex; . out of their. zeal to Chaſtity, 
whipt from Village to Village, till they were whipt to death. Jn 
Antiqua Saxonia, ubi nulla eſt Chrifti cognitio, ſiVirgo in paterna de- 
mo maritatayſub Conjuge fuerit adulterata , manu propria ſtrangulatam 
cremant, & Ju Tien epult —_ ſuſpendunt ;, aut cingulo 


tenus veſtibus abſciſſis flagellant eam caſte. matrone, C& cultellss pungunt,, 


& de Villain Villam inter ſe occurrunt neve flagellatrices,donec interi- 
Seldeniad x- 74ant. Bythe Laws of Wiliam the Conqueror the Adulterer wasto 
admerum Norz be put to death. Ss Pater deprehenderit Filiam in Adulterio in domo- 
&Specilegium, ſua, ſex in domo Geners ſui;bene licebit ei oure ( lege forſan occire,, 
P185k37- occigdere) Adwterwn. - 


(5) 1a 


% 


Of - Adultery, 


' ('5;) In the Eccleſiaſtical Laws of Kenerh King of Scots, An. 
$40, by the 14th, and 15, Canon thereof it isordained, that he 
whodeflowers a Virgin, ſhall dye for it,unleſs ſhe deſires him fox 
her Husband;and that he who Adulterates another mans wiſe not 
diſſenting, Both ſhall ſuffer the ſevereſt puniſhment , unleſs ſhe 
were under a force, in which caſe ſhe ſhall be acquitted. By the 
Eccleſiaſtical Laws of Hoel Dha King of Wales, An. 940.. it was-a 
ſufficient cauſe of Divorce, if a Woman did but kiſs any other man 
than her Husband. L. 18, Yea ſhe mult loſe her Dower andall her 
Rights by that Law, and only for a kiſs; and by the. ſame Law 
Adultery in the Man was hcld as a kind of Hoſtility. In the time 
ofthe latter Saxons by the Eccleſiaſtical Laws of King Edmund, An. 
944. Adulterersand Murderers hadone and the fame puniſhment, 
and both alike denied Chriſtian Burial. After him, by the Eccleſia- 
ſtical Laws of King Knute, Arn, 1032. Adulterers and ſuch as vio- 
lated the Chaſtity of a Widow or a Virgin , were to be baniſhed 
and their Eſtates Confiscate: And in caſea wife played the Strum- 
pet, her Husband living,he was to polleſs himſelf of all her Eſtate 
Real as well as Perſonal,. and ſhe to have her. Noſe and Ears cut 
off, and an indelible Blot with perpetual. Infamy to remain upon. 
her Family. 

(6.) The Arabians ( as Straborelates ) though they uſed In- 
ceſtuous Copulation with Siſter and Mother,yet puniſhed Adul- 
tery with Death ; but that only was Adultery intheir account, 
which was out of the ſame Linage or Kindred, for:otherwiſe -All 
of the ſame Blood to uſe the ſame Woman,. was buttheir ( Ince- 

' fwous) Honeſty. And by the very Alchoran not only, is an unchaſt 
Look on another mans Wife forbidden, bar allo if a Wife be con-- 
victed of Adultery by the teſtimony of four Women, ſhe is con- 
fin'd to perpetual lmpriſonment in her own houſe till ſhe dyes, and 
none ſuffered to-come at her: And in ſome part of the Grand 
Signiors Territories the Turks have a cuſtom to thruſt the Adulte- 
rers head into-a Dung-Wallet of the Panch of a-Bealt new killed, , 
and fo to carry him through the Streets;but fora Chriſtianto have 
Carnal knowledge of any of their Women. is Death,unleſs he 
turn Tk, And with the Tartars their Women are ſo chaſt, as 
that Adultery is ſeldom heard of among them, but when it hap- 


pens tobe committed,: they puniſhit alſo with death (e). Among Ce) vin.l.3. 
Cc 


the very Pagan Indians as at Dominica, Cuiana , Bantam:, Japan , ©.86. 


and other parts ofthe /ndes, Adultery is puniſhed with death: (f)) (1 Scor.Hift, 


Likewiſe the Javans and Chinozs or Chineſſes inflict the ſame. py- 
niſhment of death on Adulterers ; and at Pequin, the City where 
the King of China makes his Reſidence; the Dowries or Joyn- 
tures of convitted Adultereſies are beſtowed on the Hoſpitals of 
Fe- 
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(Cs) Purch. 
Pilg.p.3-3.l.2. 
C.2.S.5, 
(b)Leriusc.i7. 
(*) Mex, Hiſt. 


(+) Purc.Pil, 
P-3-l.5.<.6. 


(1) Liaſ.c.16. 


Female Orphans ; (g) and at Perane, a Province joyning to China, 
their Noble Perſonages are for Adultery even by their own Parents 
either ſtrangled or ſtab'd to death , at their own choice which, 
At Braſile, the Husband might kill his Adulterous Wife, (6b) 
andat Mexicoor New Spain Adultery was deathz (5) alſoby the 
Laws of the Inguas, the ancient Lords of Peru, Adultery and In- 
ceſt with Aſcendents or Deſcendents in the Direct Line was pw- 
niſheg with death; yet they held it no Adultery to have many 
Wives, whereof one only was principal, with whom Marriage 
was contracted , whom they Wedded and received with a parti- 
cular Matrimonial Ceremony,She only was held as the Adulterefs 
and with the Adulterer died forit ; the others bejng rather Con- 
cubines than Wives, were not underſtood by them as capable of 
this offence or puniſhment (k,). Indeed in the Kingdom of Ange 
{ain ZXthiopia and at Bengala in the Indies, Adultery is but the loſs 
of the Adulterers Noſe (1), andin Gwnes it i$in the Woman 
but a Divorce and Baniſhment from her houſe, and in the Adul- 
terer but a forfeiture of 24 Peſo's of Gold tothe King z and amoug - 
the Jews, now ſince the Sword and Septer departed from Jadah 
it is but a Penalty inſtead ofa puniſhment,and but a ſtanding upto 
the Chin in cold water to _—_ the Flames of Luſt. - Theſe Pre- 
ſidents are not here quoted for Laws, but only tolet us ſee what 
Conſtructions even Pagans and Mahumerans have made of Adulte- 


"bud By the Civil Law, a man. jealous of his Wife, may accuſe 
her before a Competent Judge of Adultery, if after three Admo» 
nitions, in the Preſence of three credible Perſons, given to the 
Perſon ſuſpeCted of too much Familiarity with her , he refrain 
not from her company and communication with her. Auth. Gll.g, 
By which Law alfo both Sexesare puniſhed as guilty of Adultery 3 
if a woman,whoſe Husband is abroad in the wars, or otherwiſe ab- 
fent,marry again,before ſhe hath certain inteligence of his death,er> 
ther from the Commander under whom he ſeryed, or from the Go 
vernour of the place where he died,for without ſuch certain intel- 
tgence,if the preſume to marry again(how long ſoever her husband 
is otherwiſe abſent from her) both ſhe and+ he who married her 
ſhall be puniſhed as Adulteters ; and if her former Husbandafter 


ſuch her ſecond Mariage return back again, ſhe alſo ſhall return 


back again to her former Husband, if he will receive her, other- 

wiſe ſhe ſhalt live apart from them both, Awh, Cl." ibid. Black 

den married one within Age , and after diſagreed, ſo that they 

might marry elfewhere; and the firſt wife had Ive by other Hus- 

bands, and died; and Blackgen was ſued in the Eccleſiaſtical 

Cout' by at laformer, ſuppoſing he had married a woman » = 
| v 


Ll... 


mg his other wife, and Blackger there proves the diſagreement, 
by whichhe had Sentence for him a the Informer, and yer 
he was taxed togivethe Informer 20 Marks for coſts, which he 
refuſed to pay, and moved for a Prohibition, which was grant« 
ed : For it was Injuſtice to allow coſts to one who had vexed him 
without cauſe, and when Sentence had been given agaiaſt the In- 


former. 

(8.) This Adultery or Adulterium, quaſi [| ad alterum ] be- 
ing ( as aforeſaid )) an unlawful accels 4d alterius thorum , al- 
though it properly refers to one or both ſuch as is orare in a Ma- 
trimonial State, yet by abuſe of words it it alſo commonly un- 
derſtood of corrupting or violating the chaſtity ofa Virgin or a wi- 
dow; as when we uſually ſay, ſhch or ſuch natural things arg 
adulterated when by reaſon of ſome Artifice they are corrupted 
and become not truly natural; and ſuch Wares and Merchan- 
dizes are adulterated, when there is ſome fraud inthecaſe, and 
ſo Adultery is repugnant to the very nature of Matrimony, which 
of Two makes One, when as the other of One makes Two: The 
puniſhment whereof waz anciently by the Civil Law,Capital as to 
the Man : But by the latter Laws of the Authenticks,the Womer: 
are firſt whipt , then thruſt into Monaſtexies ; and by the Canon 
Law it is Excommunication. 


- (9.) Plato made a Law, that whoeveg kill'd an Adulterer , 
ſhould go unpuniſhed. - The Inhabitants of Arabia Felix puniſh- 
edit with death. Seleens , otherwiſe Nicanor, King of Syria, 
that ſucceeded Alexander in the Government of that part of the 
Empire, decreed that whoever was apprehended in Adultery 
ſhould be exoculated , or have his eyes pluck'd out, which at- 
terwards hapned to be impartially fhx{t executed on his own 


Son (o). And albcit according to the proper Conltruttion of /4) . «as; 


words there is adiflercoce put between Aaulteriumand Stuprumthe 
former referring to perſons married, the other to Widdows or 
Virgins. Afoarſtin, in L, inter Stuprum ff. de verb. Sig. Yet by 
the 7ulign Law the word [Adultery] is uſed indifferently in re- 
ference to both : 1d, Modeſt. in L. Stupruam, Ad L. Jul. de 4 
- dalt. . But 'to ſpeak properly, they arenot Termint convertibi- 
ks, for though all Adultcxyy be Whoicdome, yet every Whore» 
dome isnot Adultery 3 each of which have their reſpective pu- 
nilbments according to the Laws and Cuſtoms of the pluce where 
they are committed. Gretius out of Ziſſus affirms, that the A- 
dufterer and aduliereſsare notonly obliged to indemnife the jnno- 
cent party as t© all charges of Alimentation of the unlawful be- 
gotten, but alſo to make good what dammage the Legirimate 
C - 
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Children may thereby ſuffer in their Inheritance, 'and whoe- 
ver doth leſſen the Reputation of a Virgin either by force or in- 
finvations , ſhall refund to her as much as ſhe 1s thereby fallen in 
value, upon the hopes-or expectation of her Preforment in Ma- 
triage : But if by his Solicitations he hath obtained the uſe of her 
body under a promiſe of Mariage, he is obliged to marry her ac 
cordingly. Grot. de jur bel. lib. 2. cap. 17, $. 5. & Zeſs.lib, 
1:1, cap. 10, Dub. 6. | 


C10.) Although this.Sin of Adultery, is properly and of 
Tight belonging to the Cognizance of the Eccleſiaſtical Juriſdi- 
Ction-, yet it will not be denied, but that as it is an of- 
fence againſt the peace of the Realm ( for which reaſon ſomeare 
of opinion that Avoutry or Bauary is an offence Temporal as 
well as Spiritual ) the Juſtices of the Peace may out of their 
Seſſions require Surety for the good behaviour of ſuch as of- 
fend therein. as alſo of fuchas by Common Fame are reputed 
Reſorters to houſes ſuſpected of maintaining Adultery or Io- 
continency, of fuch as keep ſuch houſes , of lewd Women found 
in ſuch houſes,of common Whoremongersand common Whores; 
7:128.81iz, (©) And upon Information given to a Conſtable, that a Man 
by #ray. 4x- and a Woman bein Adultery or Fornication together ( or that 
derſon;g%+ Man- a Man and Woman of evil Fame or Report are gone toa ſuſpe- 
wood.Crom. (ted houſe in the nighs) the Officer may take company with him 
__ and if he find them ſo, he may carry them to priſon , or be- 
fore a Juſtice of Peace to find Sureties for their good Behayi- 

(t) 13 H:7.10, our(e). : | OS : 
Br.Travers, (11,) The Puniſhment of Adultery is diverſified according to 
432+ the Laws and Cuſtoms of ſeveral Nations reſpectively as foremen- 
tioned, and the Penalty thereof with the Saxons of old in this 
Kingdom was called Lairwite or Lecherwite , and Legergeldum, 
from two Saxon words ſignifying it ſeems concumbere and multta, 
{-)BLNomo- («) aFine or cuſtom of puniſhing of offenders of that kind;which 
ex.verb, Priviledg is fad to have belonged anciently to the Lords of ſome 
parry Mannors, in reference to their Villans and Tenants. (w) And 
Fle:alz Þy Statute Law, as alſo by the Jaw of the Land, a Wife that 
c. 47. tothis Elopes, and departs from her Husband with an Adulterer, and 
purpoſe & Co- refuſes to be reconciled to him, loſeth or forfeits her Dower or 
Inſt. par.q.fo. Jointure, (x) yea though ſhe departed from him with his 
GW |}, Ownconſent, to which purpoſe remarkable is that Caſe of Sr. Fohn 
2 £.34.C0.1.p. de Camois , Son of the Lord Ralph Camois, in the time of Ed; 
inſtf0.433- the firſt , whoof his own voluntary Will gave aud demifed his 
own Wife Margaret , Daughter and Heir of | Fohn de Gazdeſaen 
unto Sr. Wilkam Pannell Kt. and together with her gave, gran: 
[4 
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red, releaſed, and Quit-claimed all her Goods and Chattels, &c., 
ſo that neither himſelf nor-any other in his name; ſhould ever af- 
ter make any claim, or challenge any intereit inthe faid 2argarer, 
or to or in her Goods or Chattels, &c. Whereupon, ſhe demand- 
ing her Dower in part of the Lands of St. John Camouthere hap- 
ned a'Suit at Law, wherein ſhe was overthrown by Judgment 
given » That ſhe ought to have no Dower out Z his Eſtate, upon the 
Statute of Weſtm. 2. Quia receſſit 4 Marito ſuo in vita ſua, & vixit 
ut Adwltera cum predifto Gulielmo, &C, (y,) | 
(12) Thefe are of the Church of Rome, who hold that Adul- 
tery in conjugato cum ſoluta is minus peccatum quam $1 Conjugata cum 
ſoluto ;, the reaſon they give for it is, for that it is far more re- 


pugnant to the Law of Nature that one Woman ſhould be joyned 4 


to two Men, than e contra, and ſuppoſe that Bigamy in the Pa- 
triarchs of old is an impregnable Fortification of that Reaſon ; 
the Feminine Sex will give them but little thanks for this Opini- 
on: But leaving them to enjoy the one and the other , we hold 
that This, as tothe Inquiry and Puniſhment thereof, is proper- 
ly within the Eccleſiaſtical Cognizance, it being moſt conſonant 
to Reaſon, that in what Juriſdiction Matrimonial Cauſes are 
controvertible , in the ſame ſhould the Violation of Conjugal 
Rights be diſcuſſed ; to which end, as well the Civil as Canon 
Law (though that eſpecially) are furniſh'd with great variety 
of Conſtitutions , to obviate all manner of circumſtances rela- 
ting to this Subject, Paſch. 8. Car, B. R, Caſe Matingly verſ. Mar- 

», It was Reſolved, that the cognizance of all Fornications, A- 
Qateries » and of perſons ſuſpected to live in Adultery, doth be- 
long to the Eccleſiaſtical Court,, Jones Rep. So then Adwlterium 
being quaſ# Acceſſio ad alterius thorwm , is the violation of anothers 
Bed ; whence it is required, that either both, or one of the Par- 
ties, be under the Matrimonial Vow; for that conjugal circum- 
ſtance, either in the Male or Female, is as the cauſa _ qua non, 
that the luxurious Act falls under the notion of Aawktery, in di- 
ſtintion from atts of the ſame kind under other circumſtances : 
For the Law holds, that it may be committed in a threefold man- 
ner; either ex parte viri, vel femine, vel utriuſq, alway ſuppoſing that 
one or both are Matrimonaliz'd, and both living. The Penalty of 
Adultery hath varied according to the Laws and Cuſtoms of ſeveral 
Nations, and of ſeveral Ages in the ſame Nation; as appears hy 


what hath been ſaid on this Subjeft 3 The puniſhment of this epi- Leſſivs de 
demical evil, the very Brutes and meer Animals have given us a Juſt. & jur. 

lib.4- cap. 3» 
Deb. 10. nv 
Is 


preſident of, if credit may be given to ſuch as have made report of 
the Srork,, of which Leſſus writes out of another Author, as being 
a Creature of ſtrange abhorrency and revenge of Adultery, that by 
Cccc the 


Q, Cambd. 
fs Ut. Suſe 


ſex. & 
Inſt. 2. p. fo. 
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the very inſtinct of Nature the jealous Animal, impatient of vin- 
dicating his defiled Neſt, ſummon'd others of the ſame Feather tg 
adviſe in the Caſe, Teſtifying that in his own time a certain Sr 
being as it were convicted of Adultery per olfattum maſeuti ſui or 
the imelling of her Male, he conven'd a Flock of other Srorks, 
before whom he ſo proſecuted ( Neſcis qualiter, ſays the Author ) 
the Inditment againſt the Female Stork, that ſhe was firſt de- 
plum'd, then tormin pieces by the rude Multitude of the other 
Storks , as if ina ſolemn Council they had all unanimouſly ſentenc's 
her to death as an Adultereſs. If the report ſeems improbable, 
yet the Moral is very applicable. 


CH AP. XXXV. 


Of Baftards and Baſlardy, 


1, What Baſtard ſignifies; the derivation of that word. 

2, The difference beeween Baſtard and Mulier ; what Mulier fig 
fies, and why ſo called. 

3. Baſtardy diſtinguiſh'd at the Common Law into Special and Geo- 

- neral Baſtardy. 

4. Preſumptions of Law touching Baſtardy, #n caſe of the Hubands 
abſence from hu Wife. 

5. Five Appellations of Baſtards for diſtinftsons ſake at the Civil 
Law, with reſpett to the ſeveral qualities of the Perſons of whom 
they were begotten. 

6. The different Modes of proſecution of Baſtardy in the Temporal 

and Eccleſiaſtical Courts, 

7. Limitation of Time in reference to Birth and Baſtardy by the 
Cuil Law; Thechaſt Widow of Paris, whoſe Child boyn the 14th 
Month after her Husbands death, was adjudged Legitimate. 

: 8. Of a Childbornbefore Marriage, or immedzatelyafter Marriage ; 

or long after Marriage of a Woman whoſe Husband died without 

.  . Bedding her, whether Baſtard or not ? 

9. Thelegal computation of Time touching the Birth of a Child, whe- 
ther Legitimate or not, And of ſuch as are begotten after a Di- 

Vorce. 

10. The puniſhment of a Woman having a Baſtard, that may be 
chargeable to the Pariſh. 

11. How the ſame Perſon may in divers reſpets be both a Baſtard or 
Nullius Filius, and yet 4 Sor. 

12. The Phyſicians report 5n Court, in a Caſe at Common Law, how 
long aWoman may go with Child. 

13, The Biſbops Certificate requiſite in a Plea of Baſtardy,in diſabi- 
lity of a Plaintiff. 

14. The Power of the Juſtices of the Peace, and of the Seſſions, in re- 
ference to the reputed Fathers of Baſtards. 

15. Inan Altion for ſaying ſuch an one had a Baſtard, a Prohibiti- - 
0n to the Eccleſiaſtical Court, becauſe they admitted the Defendants 
Confeſſion, but would not allow of his Tuſtification. | 

16. Who are held as Baſtardiz'd at the Common Lay. 

17. What a Mulicr is at Common Law. 


, 
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pts Muliers and Baſtards, 7 
= 4 fanny the Civil and Common Law in point of 
"Mali ſtards. 

Ys 2 * —_ ſhall Baſtardize the Iſſue. 
= Different Reſolutions touching Baſtardy. at aid 
| A Manis Divorc'd Cauſa Frigiditatis, 1 5 in ; 
"hs by the ſecond Wife, the firſt Living, Queſt. ther tha 
? "GY 
2 = 5 gs gu? touching this Subjeftt adjud. in Ire- 
land. 


| ; hr Naw. 
ral, Filme Populi, Filis nullins,, Baſtard is 2 
Adulterinus , illegirimo coitu ——_ inion thar the 
French word, Baſtardd Brittiſh ;, yet qty _ nag words 
(a) Caſſane de word [ Baſtard] hath its derivation fr plhanary ang 
——_ Boes «rt ] that is; Degenerss ingenis. lins Naturalis are both 
£nn6.p.11 _ [ Meretrix vel Concubina.. Baſtard and Filins Natur ma 
G ih "oY a). Baſlard is that Male or Female that is begotten ys 
aftard, St, OE (8): Married,ſo that the Childs Father is not kno 
—— of any Woman not 3w, for which reaſon he is called Filiu 
gta by order and judgment of Law, for w 
_—_ - a Ce Lip and Mulier are oppoſed each » _ * - hn 
Fled Woman. Law, Otherwiſe at the Canon Law, = - lawfully benvefenaad 
(c) Tbid. verbs Mulier is meant and underſtood one that is ne 
ni "ib. born, and therefore where they are compare: wy Elder, and 
iy rn , find at that Law this addition to them Baſtara pou ab 
of Deſcents Mulier puiſne or Younger z and by the Common be Father and Mo- 
(4d) St. 9 6 is born before Marriage wr be aeitten aadbern 
C.1T; an ; aſtard; and by T 
I L —_— —_ Marriage, by one who after —— 5 
Nb, cap. 6. faid to be not a Muliey but a Baſtard ( ). ag was ; i Melicw } 
(e) Glany.1:7- {ems tobe a word corrupt from Melior, or the rw. 
or ful iNſpe, preferr'd before 
<1 as Brice, nifying at Common Lon —_ (4). But by Glanvile ſuch 
| her born ou wy > NJ. 
: yrs 4 Lawfal 10s ſcems rather Mulier than Melior, —_ — ar 
On RR d not ex Concubina; for he calls ſuch i Le, ot 
Vid. _ MR ſi Is them to Baſtards (e), Quia Intieris appellation 
_— lieratos, OPpPOun : & ho De verb. fon... 
Litt. fo. 170. netur, I, Mulieres 13. ibid, gloſs. oY ; 
I fad Lay [ate] meGommoni td 
ib.5. cap.19. Lawful Birth objected toone be my 
7 Kirliv which Law doth diſtinguiſh Beftardy into wry ——_ 
oy t, The later whereof being 4 py ac nens enquiry made whe- 
A 6.11 ofthe Diocels to the King s Jultices,after j; 


ther 


— 
i. 


——— 


ond Baſtard. 

ther the Party enquir'd of, be Baſtard or not, upon ſome queſtion 
of Inheritance; and the former being only a Suit commenced at 
Common Law againft him that calls another Baſtard; This being 
called Baſtaray ſpecial, becanſe Baſtardy is the principal and ſpe- 
cial matter in Trial : As the other is called Baſtardy General, be- 
cauſe Inheritance is there the chief thing under debate and in con- 
teſt ; By both theſe ſignifications Baftardy at the Common Laiy 
ſeems to be taken only for an Examination or Trial, whether a 
Mans Birth be illegitimate, and ſo does but rather imply what it is 
not, than expreſs what it is (z). Which (according to a better De- 7:) Vid. Bro, 
finition ) is an unlawful ſtate of Birth, diſabling the Party to ſuc- fit- Baſtardy, 
ceed in Inheritance, nu. 25, 

(4. It appears by what hath been aid, that a Baſtard is one 
thatis born of any Woman, ſo as the Father be not known accord- 
ing to the order of Law (k,). So that if any Woman hath a (&) C0.8.102, 
Child before her marriage, it is a Baſtard: And though the Fa- © *5-up. Lirr, 
ther thereof after marry the Mother, yet in the judzment of the *# 
Conn ex it or Pavard » but at -" Canon Law. it is 0- 
therwiſe as aforeſai ... If one marry infra gradia Maritagii (1) St. 20H, 2. 
and hath thezeby Iſſue, Cx. whether 3 a Baſbord Or pg 8 1H. 6, 
caſe Divorce doth after thereupon enſue (»»). If there be Hue by 3!: ©2- on 
a ſecond Husband or Wife, the former then living,. ſuch 1flue-is a c m) wm 
Baſtard (z). A Woman Eloping from her Husband, and-living ;. —_ 
in Avoutry ( her Husband being beyond Sea that he cannot come Broo. ScR. 
at ker ): having Iſſue in tl:is time; this Iſſue ſeems to be a Baſtard : 43-and 93: 
But by the Common Law, if the Husband be infra quarter maria ;,"73* 33s. -. ” 
(he) within the juriſdiction of the King of Englarad, and his Wife (#) ov 4 
have Iſſue in his abſence,No proof is Admillable to proye the Child 18 Ed. = 
a Baſtard, unleſs there be an apparent impoſlibility of Procreation 
in the Husband ; in which caſe ſuch Iſſue, albeit born within mar- (0) 43 E. 3. 
riage, isa Baſtard (o). And by the Civil Law, if th: Husband be 19: 7 H. 4. g, 
ſolong abſent from his Wife, or. by no poſhbility;of Naturethe 7 5: 9 
Child can be his, or the Adulterer and Adultereſs be ſo known to 7%. $3, 
Feep company together. as that by juſt account of times. it cannot H. s, —_ : , 
fall out to be any other mans Child bur the Adulterers himſc}k, it is Co.' 6n Lig... 
accounted to be a Baſtard : And yet intheſe very caſes within this 244+ © 
Realm, unleſs the Husband be all the time of the impoſſibility of ln +5 \ 
Procreation ( as aforeſaid ) beyond the Seas, the.Rule of Law will i ſo _ | 
Hold true, Pater i eft quem Nuptie demonſtrant (p), | Sett. 2.7 NN 

Note in Debt upon an obligation by Cook Chief Juſtice; And ſo was (79) Sr. #alter 
the Opinion of the Civilians, That a Difagreement to the marriage 529%: verl. | 
had under the Age of Conſent, at the Age it ought to be publiſhed _ —_ 
in Court; otherwiſe the 1/fue may.be Baſtarded. For a Difagree- g;a. cat in. 
ment in Writing is not a ſuftcient Difagreemcat for a goed ny's Rep. 
Proof (4). | | "(5.) The 
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(r) Glanvil. 
kib.3. cap,13- 


(s) Ridley. 
ub1 ſupra. 


- (t) Ibid. 
(1) 18 E.3-40, 


(m) D. I, Ba- 
ſlariy 55. 
39 E. 3-31. 
bþ+ PET Thorp. 
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( 5.) The Laiy hath given ſeveral Appellations for the diſtin, 
Ction of Baſtards according to the different conditions of the per 
ſons of whom they were begotten; As when they were begotten by 
perſons of a ſingle and unmarried Eſtate, and of ſuch as wereke 
as Concubines, the'Gauil Law called them Fils Naturales : if be- 
"ym of ſingle Women, not deſign'd for Concubines, for ſatiſ- 

action of preſent Luſt, then they were cafled Spurs : if begotten 
of ſuch asthe Law ſtyles Scorra,or common Harlots by publick pro- 
feſſion, than they were called Manzeres : if begotten of Married 
Women, then they were called Norhi - if begotten between Aſ- 
cendents and Deſcendents,.or between Collaterals contrary to the 
Divine Prohibition, then they are called /ncefinos. | 

(6.) Baſtardyſo ſtains the Blood, thatthe Baſtard can challenge 
neither Honour nor Arms; and ſo difables him,that he cannot pre- 
rend toany ſucceſſion to inheritance. The Temporal and the Ec- 
cleſiaſtical Laws with us do not differ as to matter of Baftardy, but 
ſomething as to the proſecution thereof; The Eccleſiaſtical Law, 
brings it two ways to Judgment, /c:dently and Principally; the 
Common Law makes two ſorts thereof, General and Special, Inci- 
Aently at the Eccleſiaſtical Law,when it is pleaded inBar toa claim 
of ſomething in rightof Narivity : Prencepally, when by reaſon of 
ſome ſlanderous and reproachful ſpeeches,it is brought before the 
Court as the principal matter in Judgment to be alledged and pro 
ved, that thereuponSentence may be pronounced accordingly by 
the Eccleſiaſtical Judge, Ad Curiam enim Regiam non pertiner ag- 
noſcere de Baſtardia (r). General Baſtardy at Common Law , is 
ſo called becauſe it is in groſs objected in Barr againſt a Man todif- 
appoint him in theprincipal matter of his Suit. Which, becauſe 
it isof Eccleſiaſtical Cognizance, if ſent by the King's Writ to the 
Ordinary, to enquire whether the Party charged with Baſtardy 
were born in, or ont of Lawful Matrimony ; Andasthe Ordinary 
nds the truth of the matter upon duc examinations, ſo he pro- 
nounceth accordingly in his Conſiſtory, whereof he returns Certi- 
ficate tothe Temporal Courts (5). Special Baſtardy at the Common 
Law, ſeems to be only that, where the Matrimony is confeſt, but 
the Priority or Polteriority of the Nativity of him, whoſe Birth is 
queſtion, 1s controverted (7). | 

General Baſtardy ought to be Tried by the Biſhop, and not by 
tke County (/). But Baſtardy in this ſenſe cannot be tried by the 
Ordinary otherwiſe than Þy vertne of the King? VVrit, on 
ſome Suit depending in the Temporal Court (zz). When Iſſue is 
joyn'd on Baſtardy,before it be awarded tothe Ordinary to Try it, 
Proclamation thereof is made in the fame Court, and after Iſſue it 
is certiaed in Chancery, where Proclamation is made _ : 

ont 
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Month for three Months, and then the Lord Chancellony certifies it 


to the Court where the Plea is depending; and after it is Proclaim- 
edagain in the ſame Court, that all ſuch whom the ſaid Plea con- 
cerns, may appear and make their Allegations before the Ordinary 


(n); whoſe Certificate of Baſtaray is nothing to the purpoſe,unleſs (x) 1-H. 6, 
it come in by Proceſs at the Suit of the Parties (0). And this Ba- 62, 
ſtardy ought to he certified under the Seal of the Ordinary, for it }. 0) 7 8.6.32. 
isnot ſufficient to certifie it under the Seal of the Commillary (p). 7 3-29 :6.1, 


And although the Defendant be certified a Baſtard by tlic Ordinary, 
yet the Certificate ſhall loſe irs force,if the Plaintiff be afterwards 
Nonſuit, for then the Certificate is not of Record (q), 

In the Caſe of Elborough againſt Aten, it was faidby Crook), that 
for-calling one Baſtard generally,there is not any ſufficient Ground 
of Action at the Common Law, but if there be any ſpecial Loſs 
thereby, it ſhall. be a good ground of ACftion atthe Common Law, 
as if a Man be upon Marriage, or in. treaty for the fale of Land; 
whereby his Title is difparaged; Dodcriage Juſtice ſaid, That the 
word Baſtard is generally of another Juriſdiftion, and belongs to 
the Eccleſiaſtical Court to determine what ſhall be Baſtardy, an& 


their Judgment is given for the damage, which the party had in- 


his birth, and for that their Entry is quia leſis eſt natalitits. And'in 
this Caſe the Chief Zuſtice-ſaid, that generally to ſay F. S. is a Ba- 
ftard, 7. S: hath-not cauſe of Action given him thereby ; bur if 
there be a Temporal.cauſe.averr*d, the Common Law may proceed 
therein; for.though Originally Baſtardy be of the Eccleſialtical Ju- 
riſdiction, not Triable at the Common Law:and therefore as in its 
general nature it is of the Spiritual Juriſdiction, ſo- being+ by its 
generality no ground of Action at the Common Law; yet it one be 
to ſue for a Childs part, or ſue for the Adminiſtration of his Fa- 
thers Goods, and this be ſet forth in the Declaration, it will main- 
tain an Aftionat Common Law. Doderidge Juſtice ſaid, That to 
lay generally that one called him Baſtard, 1s-not ground of Action, 
if he doth not ſhew ſome ſpecial Loſs thereby, as when a Woman 
brings her Action, and ſays that ſhe was in Treaty of Marriage,and 
that the Defendant called her Whore, this will not maintain an 
Action unleſs ſhe ſay withal, that by reaſon of theſe words ſhe 
loſt her preferment ; but Chamberlain Juſtice ſaid: to call a Woman 
Whore is at this day a ſufficient cauſe of Attion for her, for that it is 
puniſhable by the Statute ; He alſo further ſaid, that if a man Libel 
inthe Eccleſaſtical Court, that he hath Lands by deſcent, and that 
7.S. call'd him Baſtard, they may not procced there; or if they 
* do, a Prohibition lies; He further ſaid, that for calling a Man Ba- 
fard generally, without ſpecial Lofsalledged,Atian ſhall be main- 
tained, and Cited aCafſe in 6 Eliz. Dyer, Where a Man __ 
noch 


(4) 18 E:3-34- 
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Mich.-20. Jac. red great Dammages, for that the Defendant had ſaid that his Fa. 
B.R. £1borough ther was a Baſtard; and cited alſo one Nelſon and Stokes Caſe in 
verſus Allen. © - 5 Fas, where the Plaintiff did not alledge any ſpecial cauſe of Ati. 
— yet recovered. 

( 7.) By the Civil Law ſuch as were born in the beginning of 
theeleventh Month next after the deceaſe of their Mothers Huſ. 
band were to be accounted legitimate, but ſuch as were born in the 
end thereof,were to be accounted Baſtards Auth.Col.4.yet theGloſg 
there relates to a matter of Fact contrary to this Law , and gives 
us an inſtance of a Widow in Paris, who was delivered of a Child 
the fourteenth Monthafter her Husbands death, yet the good re- 
pute of this Womans continency prevailed ſo much againſt the 
Letter of the Law, that the Court Judg'd the cauſes of Child-birth 
to be ſometimes extraordinary, the Woman to be chait, and the 
Child Legitimate, Hoc tamen in exemplum trahi facile non oporter, 
as the Gloſs there concludes. | 

(8.) By the Common Law, if a Child be born but an hour af 
ter the ſolemniz ation of Marriagezit ſhall be the Husbands,though 
it were begotten by another Man, who was not the Mothers Huſ- 
band, ard may be the Heir of him who Married the Mother but a 

() Term of Day before the Birth of ſuch a Child () for in that Caſe he is not 
Hoe $019 reputeda Baſtard, who cannot inherit Landas Heir to his Father, 

J* norcan any perſon inherit Land as Heir to him, but one who is 

(x) Littl.Se&, Heir of his Body (x). Otherwiſe it is in caſe the Child were be- 

401. Fitz.B. gotten by him who after the Birth of the Child doth Marry his Mo- 

20. ther; For in that Caſe notwithſtanding ſuch Marriage ſubſequent 

to the Birth, the Child is reputed a Baſtard in the judgment of the 

Common Law, as being born out of Wedlock, though according 

to the Eccleſiaſtical Law the Child in that caſe is reputed as Legj- 

(3) Sr. 20H 3- timate (y ). But if one Marry a Woman, and die before Night, 

4 _ 6 without ever bedding her, and ſhe after happen to have a Child, 
- = * within poſſibility of conception in reſpect of time computable from 
Nia ſubſiquens ſuch Marriage, it ſeems it ſhalll be accounted his Child, and Legj- 
matrimoniam timate (z). | 
tollit I (9.) If a Child be born within the tenth Month ( computing 

7-5 Vid. Eng), thirty days to a Month ) next aftera Mans death, it ſhall be repu- 

Þawyer 117, ted his Child as a Mulier ; but the moſt natural time is nine Months 

and ten days ( computing twenty eight daysto the Month:) which 

is forty Weeks ; or any day in the tenth Month may be natural e- 

{a) Co. ſup. nough (4). Alſo the Children begotten under a ſecond Marriage 

Lite. 123. after a Lawful divorce from a ſormer, are Legitimate, and not 

1,97 2Cate Baſtards (b). And the Child wherewith the Mother is viſ 

's. © blybig when ſhe taketh a ſecond Husband, ſhall be reputed the. 


B. R. . 
(+) Co.4-23- Child of the former fHasband, though born after Marriage _ 
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the ſecond. Otherwiſe, ifat her ſecond Marriage ſhe were ſo pri- 
vily withChild as that it could nat be diſcerned;underſtand it with | 
this limitation, if by poſlibility of nature it may be ſo, (c).And if (:) 21 Ed.z, 
a Widow take another Husband, within ten daies next after the 39+ 
death of her former, and be delivered of her Child eleven daies be- 
fore or after forty Weeks from the death of the ſaid former Hus- 
bandit ſhall be reputed theChild not of the former, but of the la- 
ter Husband(a). And in one Thecker and DuncombesCaſe it was Ad- (4) 18 Ed. r- 
judged that a Woman may hayea Child in 38 Weeks, and that by Com. Bedf. 
cold and hard uſage, ſhe may go with Child above forty Weeks; p55 
which was mention'd by the Court in the Caſe of one Owen - — 
7evon inan Action of the Caſe for ſaying This is the Whore that 
Man C. begat a Baſtard on ;, and upon a Verdict for the Plaintiffit 
was moved in arreſt of Judgment, that the words are not Attio- 
nable, becauſe there is no ſpecial loſs or dammage alledged by the 
Plaintiff, and that in one L:ightfoors Caſe againlt Pigor it had been 
Ruled that an Action lies not for ſaying a Woman had a Baſtard : 
but it being Argued on the other ſide, that the words are Aftiona- 
ble, becauſeif they were true, the party of whom they are ſpoken 
is puniſhable by the Statute of 7 Zac. with corporal puniſhment, - 
Judgment was given for the Plaintiff, Nzſs. (e). ( ) Trin.f 
(10.) The puniſhment ofa Woman that hath a Baſtard, that Paſch.165r. 
may be chargeable to the Pariſh, is theHouſe of Correction for one 21 1- BR. 
year by the Statute (f). jon —— 
(18.) Althoughin the judgement oftheCommonLanw a Baſtard ep, © 
be reputed quaſs nullixs Filixs (g), infomuch thar, if being ſeiz-(f) 97 Jac. 
ed of Lands in his own right, he die without Iſſue of his Body, ay 4 
they may Eſcheat ; yeteven by that Law the Baſtard in reſpect of ©) -l41-b 
his Mother is faid to be a Son G). But in reſpect of the Father he G) ViEtte 
is faid to be »ullixe Filine, and thefore in the Caſe of Ralph Ha- 373 
ward and the Lady Anne Powes his Wife in a Writ of Partition, 
it washeld, that if the Mother diſpoſe of all her Lands holden in 
Knights Servive, to her Baſtard Daughter by conveyance in her 
lifetimezthat the ſame is out of the Stat. of 32 X.83. becauſe ſhe is 
but a meer Stranger to the Father, becauſe nullixs Filia ;, andthe 
faid Stat. ſpeaks of Lawful generation. And inthe 39 E4.3.42. (5) Vid. r3- 
ina Precipe, where a Baſtard was named Filixs F.S. the Writ for Eliz. Dyer. 
that reaſon did abate(s). For the ſame reaſon alſoit is, that in a 395 2nd 14 
conveyance by a Father to his Baſtard Son,natural affeCtion is not a ,, S Hook. 
ſaſficient conſideration for that he isaStranger in Law although abridg.verb. 
he be aSon in Nature(k&). And yet it ſeems ifa Grant be made Baftard. 
to a Baſtard by the Sirname of him who is ſuppoſed to beget him, (#2 Mich-23 
itis good, if he be known by ſuch Name, andyet in truth he is 55%, 
nullins filixs, And if Husband od wi Divorced cauſa Pw 5+ 
| D trattus 
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tra, the Iſſue hath loſt his Sir name, for Cognomen Majorum eſt ex: 
ſanguine trattum ; and the Iſſue now is Baſtard and »ulline filius : 
yet becauſe he had once a Lawful Sirname, it 1s a good ground of 
reputation, to make him a reputed Son, which is a-good Name of 
(1) Co.6.par. Purchaſe (/). And it hath been reſolved that a Child begotten, 
65.in Sr.Mojle by a ſecond Husband (living the former) of a Woman divorced 
Finche's Caſe. from the former cauſa Precontrattus, is legitimate and no Baſtard 
——— 4 * (m); But in another caſe, that a Child begotten after Marriage ſo- 
29. oy pareb lemniz'd infra annos nubiles, and for that cauſe after divorced, is il- 
and Leping= legitimate and a Baſtard (7). 

wills Caſe. (12.) A. Takes B. to Wifeand dies, B. after forty Weeks and 
(n) Co.7-Par- ten Daies isdelivered of a Daughter. The Queſtion is, whether 
4243-3 the Daughter ſhall be Heir to her Father, ora Baſtard? The Affir- 
; mative prevails, and ſuch a Child may be lawful Daughter and 
Heir to her Father ; for a Poſt-narus, that is born after the forty. 
weeks, may as well bean Heir as an Arte-narus that is born at the- 
end of ſeven Months ; And a Child may be Legitimate, although 
it be born the laſt day of the tenth Month after the conception 
thereof, computing the Months per menſes ſolares & non lunares;, 
according to the report given upon Oath by the learned Phyſicians. 
Co)Mich.179. in Alſop's Caſe (0), If a Man hath Iſſue born by his Wife forty 
Jac.B.R.Alſop Weeks and eight. Daies after his deathz. as if he die the three 
_ _ and twentieth of March, and the Iſſue is. born the ninth of Janu- 
_ ai ary next following, that Iſſue ſhall be held Legitimate; for it may 
Godbv.281, be Legitimate by nature, and it ſeems the Common Law doth not 
the ſamecaſe. Jimitany certain time for Legitimate Infants to-be born :-(p) upon- 
Mich. Jac.B.R» eyidence at the Barr which concern'd the Heir of one Andrewes,it 
was reſolyed by the Conrt, that Dr. Paddey and Dr. Momford,Phy- 
ſicians, ſhould ( being firſt ſworn) in that caſe .inform the Court 
upon their Oaths, whether according to nature ſuch Iſſue may be 
Legitimate, and they ſaid that the exaCt time of the birth of an In- 
fant is 280 daies from the conception viz. nine-Months and ten. 
Daies after conception, accounting it by the Solar Months,viz. 30 
daies to each Month ; but it is Natural alſo if he be born any time 
of 10Months,viz.in 40oWeeks,for by ſuch account 10 Months and 
40 Weeksare all one, but by accident an Infant may be born. 
BraA.lib. g.F, After the 40 Weeks, or before : Si partus naſcatur 4 mortem Patri 
417:b. (qui dicitur ”s 55s tantum rempm, quod non ſit veriſimile quod 

poſſit eſſe defuntti filius,& hoc probato talis dici poterit Baſtardus. 
(13.) It isagreedon- all hands that Baſtardy isan Eccleſiaſtical 
Cauſe, and of Eccleſiaſtical Cognizance;;. and therefore if Baſftardy 
be plcaded in diſability of a Plaintiff, the ſame ſhall be Tried by 
the Certificate of the Biſhop, whether it be ina Real Attion rela- 
ting to Inheritance, or Perſonal relating to Slander or _— 
where 
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where Action on the Caſe will lie: But if it be pleaded, that the 
Plaintiff was born at ſuch a place before the Marriage ſolemnized, 
and ſo he is a Baſtard : This the Common Law calls a Special Ba- 
ſtardy, and ſhall be tried by a Jury at the Common Law, where 
the Birth is alledged ; (r) So in the Duke of Syffolk's Caſe of (r) Vid. Co. 8. 
Partition, where Special Baſtardy was pleaded, and Iſſue there- Par-Caſe of 
upon taken, the Trial was awarded to be by a Jury of London. bong - 
(5) And where inan Action upon the Caſe brought for callingone j,, Ou 
- Baſtard, the Defendant juſtified that he was a Baſtard ; it was a- (5) Vid.7.E.6. 
warded, that it ſhould be Tried by the Country, and not by the Dycr.9. 
Ordinary. (:)Which ſeems ſomething Paradexical, that if Ba- £2 Trin-14- 
ſtardy be pleaded in Diſabiliry of a Plaintiff, then it ſhall be Tried >: Rep. 
by the Biſhops Certificate;bur if it be pleaded,that the Plaintiff was 
born in ſuch a pow before the Marriage, then by a Jury : The 
former whereof is ſaid to be a general Baſtardy, the other a ſpecial 
Baſtardy; whereas in truth they ſeem both only to differ in this,that 
the former ſeems to be a general relating to the Plantiffs condition 
in reſpec of his Dsſabil/iry; the other ſeems to be a ſpecsal relating 
to the cir%@mſtances of Place and Time of his Nativity, but both 
referring to his Baſtardy. 
(14-) If a man, that is ordered by two Juſtices of the Peace 
to keep a Baſtard-Child (he being according to the ſaid Order the 
reputedFather )ſhall appeal from the ſaid Order to the next Quar- 
ter Seſſions according to the Stat. of 18 El:z. and being there diſ- 
charged, and the ſaid Order repealed, ſhall yet afterwards at ano- 
therQuarter-Seſlions of thePeace upon re-examination of the mat- 
ter be ordered according to the firſt Order ;, in that caſe it hath 
been held by the Court, that the ſecond Seſſions had no power to 
alter the Diſcharge made by the former Seſſions.(v)And in another (2) Trin.g. 
Caſe it hath been reſolved, that before the Statute of 3 Cay.c. 4. —— 
the Juſtices at the Seſſions hadino Authority to intermeddle in the Piderohs Caſe. 
Caſe of Baſtardy, till the two next Juſtices according to the Stat. ibid,255- acc. 
of 18 Eliz. had made an order therein; As alſo that by the Stat. of 
3 Car. the Juſtices of their ſeveral Limits are to make an Order in 
Caſe of Baſtardy. | (x)Paſch 19. 
(15.)C.Commenced an Action in the SpiritualCourt againſt}/, Car.B.R. 
for ſaying that he had a Baſt. W.the Defendant alledged in the ſaid _— Caſe. 
Court;thatthePlaintiff was adjudged the reputedFather ofaBaſtard ***14995+337+ 
by two Juſtices of the Peace according tothe Stat. whereupon he 
ſpake the words, The SpiritualCourt accepted of hisConteſſion,but (1 parch, 14, 
would not allow of his Juſtification;whereupon he prayed aProhi- Jac.B.R, Webb 


bition,and it was granted(y).It is not denied,but thatif theSpiritual and Cooks Caſe 
.. Courttry a thing thatisof TemporalCognizance,aProhibition may ©**2-par: 

liealthough all the Cauſe were - 7 - wasreſolved 3 
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| Husband being beyond Sea for ſix years before the Iſſue is born, it is 
2 Baſtard at the Common Law (+). If a Woman hath 1ſue, her 
Husband being within 14 years of age;the Iſſue is a Baſtard ar the 


_ - CommonLaw.(* )quere. 


(19.) A. hath Iſſue by B. nd after they intermarry, yet the I 
ſue isa Baſtard by the Common Law; (») but it is a Aber by the (247 E,z.14; 
Civil Law (0). If the Parents be Divorced cauſa Conſanguinitatis, b. | 
they being ignorant thereof at their Marriage, the lilues they had 21H-4-84. 
before, are Baſtards at the Common Law, and Mulers by the Ci- X tl +54, 
vil Law (p). If a man hath Iſſue by a Woman, and after Marry the , 5 wo "_ 
fame Woman, the Iſſue by the Common Law' is Baſtard, and 2 (p318E.4, go, 
ler by the Eccleſiaſtical Law(q): Likewiſe if a man efpouſe a Wo- (7)ibid. 
man big with Child by another man, and within three daies after * 5:3: 
ſhe is delivered ofa Child, by the Common Law this is a Muber, ns *4Y 
and by the Eccleſiaſtical Law aBaltard (r). Ifa Woman Elope 25, ** 
and hath Iſſue in Adultery, ſuch Iſſues a 4uzer at the Common 
Law, and a Baſtard by the Eccleſiaſtical Law (s); yet if the Wo- 
man continue in Adultery, and hath Iſſue, ſuch llue are Baſtards 
even by the Common Law (:).. But by the Law of the Landa man (:),,. z, 16; 
may not be repute! a Baſtard who is born after Eſpouſaks;: unleſs | 
there be ſome ſpecial matter in the Caſe as aforeſaid (x). But if a (,)ibia. 
man who hath 2 Wife, doth during her life take another Wife, 
and hath Iſſue by her, ſuch Iſſue are Baſtards by both the Laws, for 
the ſecond Marriage is void (+ - | | (x)18 E430 
(20.) A Divorce eau/a Precontrattus doth Baſtardize the'Iſſue, b. 
32 ſoalſodoth a Divorce cauſa Conſaguinitarir (2) likewiſe if the C27-K/11,44s 
1vorce be Cauſa Affinitatis,. it doth Baſtardize the Iſlue 3 (a) and &) Eo 
the Law is the ſame; in caſe the Divorce: be cauſa Frigedrratis; (b), — wo 
A Man hath Iſſue a Baſtard, and after Marries the ſame Woman, 18 Y 6.34. 
and hath flue by her divers Sans; and thendevideth all.hisgGoods (41247 E 3-78 
to his Children. Q; whether the Baſtard ſhall take bythe deviſe ? 700: _ 
But if the Mother of the Baſtard make ſuch a deviſes.itis.clear the 95 25"cur, 
Baſtard ſhalltake becauſe he is knownto beChild of theMother(z.) (2)iv. 47-E.3. 
(21.) B, contracted himſelf to: A.afterwards 4. was Marriedto 6 Nib.q2. E. 2+ 
F. and cohabited with him, whereupem:B. ſued 4tin the Court of 7% 
Audience,. and youed the contract, and Sentence wasthere pro- : q —_— 
nounced, that ſhe ſhould Marry the faid:B. andeohabit with him, and 25 Eliz. 
which ſhe did, and they had C.B, and the Father died: 'It was: B:ntings Caſe, 
argued by the Gvil;ans, that the Marriage betwixt. B; and' A; was Hore's Rep. 
void, and that C.B. wasa Baſtard. But it was refolved by the Fi«- 
| flices, that C. the Iiue of B. was Legitimate andns Baſtard (a). 
(22,) The Caſe was wherein a Man. was Divorcedcauſa'Frigid;- 
ratis and afterwards took another Wife and had'Iflue; irwas Ar- 
- guedby the Gualians,, and alto by the Jultices, . whether the Iſſve 
were 
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were Baſtard or not, itwas adjudged that the Iſſue by the ſe- 
cond Wife was not a Baſtard; For that by the Divorce the Mar- 
riage was diſſolved 4 vinculo Marrimonis, and each of them 
might Marry again : But admit thatthe ſecond Marriage was 
voidable, yet it ſtands good till it be diſſolved, and fo by 
cons the Iſſue born during the Coverture is alawful 1 
ſue (b). 

( - } Upon an information in the Caſtle-chamber in Ireland 4- 
gainſt the Biſhopof K. andCc;. B. and others, that by Practice and 
Combination,and by undue courſe of proceedings they endeayour- 
ed to prove the ſaid C.B. (who was ever before reputed a Baſtard) 
to be the legimate or lawful Sonand Heir of G.B. Eſq5/ to the diſ- 
heriſon and defamationof E, B. who was the ſole Daughter and 


Heir of the ſaid G.B, And uponOyer of thisCauſe the Caſe appear'd 


to bethis, viz. Abont twenty ſix years before the exhibiting of 
this Bill, the ſaid G. B. had Iſſue the faid C. B, on the Body of one 


7.D. who during the life of G.B. was not reputed his Wife, but 


his Concubine : and the ſaid C.B. for all the time aforeſaid;was on- 
ly accounted the natural Son of G.B. but not for legitimate. Af- 
terwards, viz. ſixteen years after the birth of C. B. ( his Mother 
being then living)G.B.took to Wife a Lady of goodEſtate andRe- 
putation,” with the aſſent of her Friends; by whom he had Iſſue the 
ſaid E.B. and died. After the death of the faid G.B. the ſaid CB, 
his reputed Son (nor his Mother who was yet living, ſaid nothi 
by the ſpace of nine years, but at laſt they practiced and combi 
with the ſaid Biſhop of X.. being of their Kin, and with many 0- 
thers to prove the legitimation of the ſaid C.B. by an irregular 


and undue courſe,to the intent to'Baſtardize and diſinherit the ſaid 


E.B, according to: which practice and combination, the Biſhop 
without any Suit. commenced or moved in any 'of the Kings Tem- 
poral-Courts, ot arty Writ directed to him, to certifie Baſtardy or 
Legitimation inthatCaſe,and (which is more) without any Libel 
exhibited in his Eccle. Court, : touching that matter, of his own 
will and pleaſure, privately, and not convocatis convecandis, nine 
years after the death of the ſaid G.B. took the depoſitions of many 
witneſles to prave that.the ſaid G.B. twenty nine years before had 
lawfully Married and took to Wife the ſaid 7.D.' Mother of the 
faid CB. andthat the ſaid CB. was the legitimate and lawful Son 
and Heir:ofthe ſaid C. B. And theſe depoſitions ſo taken, the faid 


| Biſh. cauſed to beengroſs'd and reduced into the form of a ſolemn 


Ac;and having put his Signature and Seal to that Inſtrument,de- 
livered the-ſame to C.B.who publiſhed it, and under colour of that 


- Inſtrumjentor Att declared himſelf to be the Son and laiwful Heir 


of the aid G.B. &c. And for this praftice and — 
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faid Bithop of 'K. aptothers wtre cenſured ; and thereupon theſe 

ints were Reſolved (1. ) That although all Matrimonial cauſes 

e of a long time beendeterminable in the Eccl. Courts, and 
are now properly within the jurisdiction and cognizance of the 
Clergy, yet ab initio non fuir ſic . For cauſes of Matrimony as well 
as cauſe Teſtamentary were heretofore civilCauſes and appertain- 
ing to the Civil Magiſtrate, as is well knownto all Civilians, un- 
till the Chriſtian Emperours and Kings, as an honour to the Pre- 
latesof the Clergy, did grant and allow unto them the cognizance 
* and JuriſdiCtion of theſe Caſes. And therefore the King of Er- 
gland, who is, and of right ever was the Fountain of all Juſtice and 
Juriſdiction in all Cauſes, as well Eccleſiaſtical as Civil, within 
his own  Dominions, although that heallow the Prelates of the 
Churchtoexerciſe their ſeveral Juriſdictions in thoſe Cauſes which 
properly appertain to their cognizance, yet by the Rules of the 
Common Law, he bath a ſuperintendency over their procecdings,. 
with power of direction how they ſhall proceed, and of reſtraint 
and correCtion, if they do not proceed duly in ſome caſes: as is 
evident by - the Writs of ſeveral natures direted to Biſhops, by 


which the King commands them to'certifie Baſtardy, Excommunt- Le courſe det + 

cation, Profeſſion, Accouplement en Loyal —_— De admit. Cleri- Trial de Legi- 
rits of Prohibition, —_ and 

Baſtardy. 


cis, de Caitione admittenda, &c. as alſo by the 
Gnſultation, and Attachmert upon a Prohibition. (2.) It was Re- 
ſolved, that the Queſtion of Baſtardy or Legitimacy ought to be 
feſt moved inthe Kings Temporal Court, and thereon Iſſue ought 
to be joyned there ; and then it ought t6'be tranſmitred by the 
Kings Writ to the Eccleſiaſtical Court, to be examined and tried 
there: and thereupon the Biſhop ſhall make his Certificate to the 
King's Court ; to which Certificate being made in due form of 
Law ſuch credit is given, that the whole World ſhall be bound 
and ſtopt thereby. But on the other ſide,” if any Suit to prove 
Baſtardy or Legitimacy be firſt commenced in the EccleſiaſticaF 
Court, before any Queſtion of that matter hath been moved inthe 
Kings Temporal Court, in that Caſe Prohibition lies to reſtrain 
fuch ſuit. To this purpoſe was Corber's Caſe cited, 22 Ed. 4. 
Fitz,, Conſultation 6. Sir Robert Corbet had Iſſue two Sons, Robert and 
Roger, Robert the eldeſt Son, being within the Age of fourteen 
years, took to Wife Matrild, with whom he cohabited till he 
came of full Age, and they publickly known and reputed'for Hus- 
band Wife ; yet afterwards Robert the eldeſt Son doth diſmiſs 
the ſaid Marild, and ſhe living, doth Marry one Lerrice, and ha- 
ving Iſſue a Son by the ſaid Lerrice, dies : after his death Lertice 
doth publiſh. and declare openly, that ſhe is the lawful Wife of 
Robert and that his Son was a- Huber and legitimate, Where- 


upon 


"Of Baſtards 


upon Roger the younger Son of Six Robert Corber doth commence 
in the Eccleſiaſtical Court to reverſe the Marriage between 
Letrice and Robert, and to put Letrice to ſilence, & where- 
fore Lettice doth purchaſe a Probibition > Whereupon 
ſets forth the whole matter,and prays a Conſultation, which was 
denied him, and for this reaſon chiefly, viz. for that the Suit 
in the Eccleſiaſtical Court was to Baſtardize theIſſne between 
Letrice and Robert, and to prove Roger to be Heir to Robert ; and 
the Original Action of Baltardy ſhall not be firſt moved in the 
Eccleſiaſtical Court, but in the Temporal Court, &c. And to 
make this point yet the more clear, two Caſes put by Braton, 
lib. 5. tit. ae exceptionib, c, 6. were remembred nd. B. baving 
Iſſue of the Body of a Feme-Inheritrix born before Marriage, 
under colour whereof he claimed to be Tenant by the Courte- 
fie, but being for that cauſe barrd in an Aſſize brought by him 
againſt A. heobtain'd the Popes Bull, and by Authority thereof 
commenced his Suit in the Eccleſraſtical Court, to prove his Iſſye 
legitimate, quod facere non debut, as Bratton there faith , and there- 
fore Prohibition was granted to ſtay the Suit, ſhewing the whole 
matter, Ee quod prediftus B. ad deceprionem Curie noſtre, O& ad 
#nfirmandum judicium in curia noſtra fattum, trahit ſum A. in 
placitum coramwobis in Curia Chriſtiantatis, authoritate Literarmn 
Domini Pape, ad prediftum puerum legitimandum, &c, Et cum non 
poſſint Fudices aliqui de legitimatione cognoſcere, niſi fuerit loquela pri- 
36 incuria neſtra sncepta per breve, C& ibi Baſtardie objetta, & ps 
ftea ad Curiam Chriſtiamtatss tranſmiſſa, vobis. prohibemus, quod in 
in placito illo wlterius non procedatis, &&c. And in the fame Chay- 
ter Bratton hath the form of another Prohibition, which makes 
"the difference before put more evident, Rex talibus judicibus, &c, 
Oſtenſum - eſt nobis ex parte A. &c. quod in cauſa ſucceſſions, & 
hereditatis petitione, dehet prius movers placitum in curia noſtra, & 
cum ibi objetta ſuit Baſtardia, tunc de inde transmitti debet recordum 
loquele & cognitio Baſtardie ad curiam Chriſtianitatis, wut ibi ad man- 
datum noſtrum de legitimitate inquiratur < quod quidem in nw 
non eſt obſervatum. Et cumhoc ſit manifeſto contra Conſuetudinem 
Regns noſtri, &c. vobis prohibemus, &c, whereby it is very evident, 
that if the Eccleſaſtical Court proceed to the examination 
of Baſtardy or Legitimation without direction of the Tempo- 
ral Court, it is to be reſtrained by a Prohibition. (3.) As the 
Eccleſiaſtical Judge may not enquire of Baſtardy or Legiti- 
mation without ſpecial direction or command of the King: ſo 
when he hathreceived the Kings Writ to make ſuch Inquiſition,he 
ought not to ſurceaſe for any Appeal or Inhibition, bur ought to 
procced until he hath certihed it into the Kings Court 3 and = 
alſo 


and Baftardy. 
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alſo appears by Bratton in the forecited place, c. 14. Cum autem Fu 
dex Eccleſiaſticus Inquiſtionem fecerit, non erit ab eo appellandum , 
nec & perente nec @ tenemte : & petente non, quia talem Turiſdittionem 
& talem judicem elegit ,, a tenente non, qui ſic poſſer cauſam in infini- 
tum poraberad jus. judicem uſq, ad {nyo poſſer Papa de 
de Laico feodo indirette cognoſcere, See allo to this purpoſe 39E.3, 
20.4,.ina Writ of Dower, where Ne unques occouple en loyal Ma- 
trimony was pleaded, and Iſſue thereupon joyn'd;the Writ iſſued 
tothe Biſhop to certifie, who certified that he could do nothing by 
reaſon of an Inhibition which came to him out of the Arches. This 
return was held inſufficient, for it was there ſaid, that he ought 
not to ſurceaſe fromdoing the Kings command by reaſon of any 
Inhibition (4.) Laſtly,it was ſaid ,that the very cauſe and reaſon 
why the Eccleſiaſtical Judge may not enquire of Legitimation or 
Baſtardy, before that he hath received direCtion,or a mandate out 
of the Kings Temporal Court,doth conſiſt in this, that the Eccle- 
faſtical Court -never hath Juriſdiction or power to intermeddle 
with temporal Inheritance,directly or indirettly;lt being obſerved 
that Chrif himſelf refuſed to medle witha cauſe of that nature, 
when upon requeſt made to him, Luke 12, AMagiſter, dic fratri meo 
ut. dividar mecum bereditatem, he anſwered, Luis me conſtituit ju- 
dicem aut diviſorem ſuper vos? and therefore in the time of King 
H.3,whenthe uſurped juriſdiction of the Pape was elevated much 
higher than ever before or ſince in the Dominions of the King of 
England,Pope Alex.the third,having granted a Commiſſion to the 
Bibops of Wincheſter and Exon to enquire de Legitima nativitare 
of one Agatha, the Mother of one Robert de Ardenna, and if ſhe 
were found legitimate, then to reſtore to the ſaid Robert the poſ- 
ſeſſion of certain Lands whereof he was Ig inform- 
ed that the King of England was greatly offended at the faid com- 
miſſion,he revoked and countermanded it in the point of the reſti- 
tution of poſſeſſon, knowing and confeſling that the eſtabliſhment 
of Poſleſſions belonged to the King,and not to the Church. Which 
Caſe is reported in the Canon Law, Decretal. Antiq.Collett. 1 hib.4. 
tit, Qui yi ſunt legitims, Cap. 4. and cap, 7. where in the 4th 
Chapt. the Commiſſion, and in the ſeventh Chapt. the revocation 
or countermand appears in expreſs terms. 


CHAP. XXXVI. 
Of Divorce ; as alfo of Alimony. 


1. What Divarce is , the cauſes thereof ;, the difference betweenthe 
Gruil and Canon Lay touching the proof of impotency , frigidi> 
ty » or diſability, and what manner of proof the Law requires 
thereof. 

2, mY time of abſence in the Huchand may cauſe a Di- 
Vorce, 

3. Whether Divorce by, reaſon of Aadutktery aſſolves the Marriage? 
vinculo? or whether the innocent party may remaxry alter exiſt- 
ente ? 

4. What the Canon in Concilio Arelatenſe provides in that 

; | 


5. The opinion of ſome enmjnent Common Lawyers in this 
int, 

6. bThe different Opinions of Divine: aud Lawyers, and of each. a- 
mong themſelves touching this matter, | | 

7. The Opinion in. ſumma Hoſtienſ. a5alſs of Suargzytouching tha 
oycie of ſecond Marriage after Divorce. | 

3. The Canon of the Council of Trent concerning Matrimany.;' al 
ſo the. Opinion of ſome of, the Ancient Fathers ,, and a 
Decree of one. of the Popes touching ſecond Marriages after a 
Drvorce, | 

9. Decrees and. Hiſtories of great Antiquity relating to this Sub- 
eft. 

10. What the Pontifical. Law, what Juſtinian,. what Baldus, and 
what Grotius ſays in this matter. 

LI, Opinions in this point take their diverſification much from the 
_ the Dvverce , as whether ex cauſa przcedenti vel ſub- 

uenti. 

12, Tudgements at the Common Law.that a. Divorce for incontunency 
zs only a Thoro & menſa, non A vinculo. 

13. What the Law intends by Alimony,and what Elopement ſignifies, 
ro Alimony due to her that Elopes. 

14. Inwhat caſes the Law will allow Alimony, or not. 

I'5. How the Civil Lawprovides in that Clo of Alimony, 

16. The Eccleſiaſtical Court is the proper Court for Alimony. 

17, — we gon High Compuſſos-Court bad power of Alimony, or 
net 7. 


18, Pro- 


we _—  - — — 


———— — ———- 
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18, Prohibition denied to the Hushand ſued in the Ecclefiaſtical Court 
the Wife for Alimony in cauſa ſzviti. 
19, Whether the Eccleſiaſtical Court may take Bond for Alimony, or 
Izpriſon for non-payment thereof. 


(1,) \ 


word Divortium or Repudium is often taken promiſcuouſly, both 
for a Total and Perpetual Divorce, 4 vinculo Matrimonisz as al- 
ſo for a Partial and Temporal Divorce, or Separation 4 Cohabita- 
tione, vel 2 thoro + menſa, The cauſes of this Divorce, whereof 
ſome are precedent,others ſubſequent to the Marriage,are many in 
theLaw; Thomas Aquinas reckons up no leſs than a dozen of them, 

and.thinks he hath Poetically compriz'd them all in four Verſes, 

Uik. 


Divorce is a Sentence pronounced by an Eccleſiaſtical 
Judge,whereby a man and Woman formerly Married 


tocach other, are ſeparated and parted (a). The G) —_ 
$ Late, 


Error. Conditio, Votum. Cognatio. Crimen.. 
Cultis Diſparitas. Vis. Ordo, Ligamen, Honeſtas. 
Si jus Aﬀinis, Si forte Coire nequibis, 

Her Socianda verant Connubia, Fatta retraftant, 


(b). But the Cauſes of Divorce in the Law as now commonly C 6) Aquin, 
ptatticable, may reduced to theſe few. ( 1. ) The Leviricol ag 
Degrees withiti which it” is prohibited to Marry. (2.) Precontratt; p as 
Andſoifa Tn Marty one precontratted, and havelſſue by her, in 4.Diſt.34- 
it is the Fathers Child ubtill there be a Divorce upon the precon- 4-1-2 un, 
traſt, and then itis Nallins Filins , a Baſtard (c). (3.) Impu- () _— wo 
berty or Minority, And ſo if if two be married infra annos nubiles, _. __ 
on aſter full age are Divorced for the ſame, the Woman may 
bring an Aſſize againſt the man for Land given her in Frank- (4) tiv.af. 
marriage (4) which proves that the Divorce is by that Law from 19. An.pla.z, 
the very Bond of Matrimony (4). Frigidiry in the man, or Impo- 
rency in the Woman,termed Ar:tudo in the Law ; but the word 
[/mpotency] is promiſcuouſly uſed in both Sexes, for it is ſaid 
that if after a Man be Divorced for Impotency,he take another wife 
and have Children by her , theſe ſhall not be Baſtards, becauſe a 
Man may be habilis & inhabilis diverſis temporibus (e), But in (e) Co-par.s, 
this Caſe the Civil Law hath made other proviſion, for that Law 93-2d Dyer. 
in cauſa Frigiditatis requires three years Cohabitation for Trial of _ 
the Diſability before it doth upon other legal evidence and proof 
conclude any Married perſons cither Frig:d or Imporent ; Indeed 
the Canon Lav expects preſent proof,and in caſe of ſuch 7mpore 
or Prigidity, not Accidental but Natural and Incurable, concludes 
that the Matrimony was never a' Matrimony, The evidence of * 

Eecce 2 which 


————— 
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which Diſability _—_ on the Oaths of able Phyſicians,as alſo 
at 


ofaged and grave Matrons experienced in ſnch affairs; nor is it 
tobe alledgedrill after aTriennial experience of cach other poſt ma- 
trimonium Conſummatum ; and isa jult cauſe of- Dzvorce, for that it 
fruſtrates one of the chief endsof Marriage, viz. Procreation of 
Iſſue , if it be ſufficiently proved by Inſpettion of the Body, Trien- 
nial Cohabitation, and the Oaths aforeſaid. Conſil, Matyim, 
To. 2, Confil. 8. nu, 1. Andin Caſes doubtful whether it did pre- 
cede the Marriage or not,the Law will preſume it to antecede the 
Marriage, and conſequently nals it, incaſe it be Natural, other- 
wiſe, both as to the-preſumption and operation, in caſe it be only 
Accidental, Sanch, lib, 7. diſp. 103. .4. And where the [mpo- 
tency doth ſufficiently Conftare to be Perperxal by the Oaths afore- 
fad upon 1nſpefion, there the Triennial probation ceaſes. Ur gum 
Gloſſe. cap. Fraternitatis, De Frigidis & Maleficiis, & Panor, ny, 
11. PopeSixtus 5th in his Bull Az. 1587. declared 'that Matri- 
monia cum ſpadonibus, vel eunuchis prorſus eviratis, ſeu utroq, teſti 
culo carentibus , cum quibuſliber Mulieribus , ſeu defeftum predittun 
ignorantibus , ſeu ſcientibus , eſſe ſemperque- fuiſſe writa, Agtonini 
Dianareſolutiones morales, Tratt, 4. Miſcelan.reſol 75.p.190. 

(2. Therearealſo other ſeeming cauſes of Divorce than what 
are forementioned ; for the Civil and Canon Law do allow of 
Divorce after a long abſence,but are not agreed touching the Time 
of that Abſence ; for in one placeit is after Two years Abſence, in 
another after Three years ; inanother after Four, Cad.lib.. 5, it, 
1.1, 1, poſt biennium. tit. 29. poſt tres An. 1. 27. poſt Quatuor An. 
others Feld that the Gvil Law requires Five years Abſence before 
there may bea Divorce on that account. In the Council of Laterar 
a Sentencewas allowed by the whole Council, which was givenby 
a Biſhop, pronouncing a Divorce for a Woman, complaing that 
her Husband had been abſent Ten years, giving alſo leave tothe 
Woman to Marry again. In Concil. Later, par. 50.cap.23, But the 
truth is, no abſence, be it for any time whatever, doth properly 
cauſe a Divorce in Law ; Indeed Sever years Abſence without any 
tidings or intelligence of or from the Abſent Party, will fo far 
operate in Law towards what is equivalent to a Divorce, as to in- 
dempnifie the Woman from the penalty of Poligamy,if in that caſe 
ſhe Marry again. Alſo the Canon Law hath decreed; that if the wife 
refuſe to dwell with her Chriſtian husband,he may Lawfully leave 
her. Cauſa28.q.1.c.4. And ſome of the Imperial Laws allow 
Homicide, Sacriledge, Theft, Man-ſtealing, &&c. for cauſes of Di- 
worce , Ccd.lib. 3. tit. 11.1.8. But the Canon Law decrees other- 
wiſe. In the time of Ed. 1. William de Chadworth was Divor- 
ce, becauſe he carnally knew the Daughter of his wife ow 
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Married her Mother (o). The Stat, of 1 Jac, cap, 11, isthe firſt (s) "— — 
Act of Parliament that was made againlt Polygamy, Polygamia eff Paſch.30.Ed. 
plurinn ſimul virerumy Kxorwnue connubium, The difference be. 1-<YTankege. 


tween Bigamy , or Trigamy, &c. and Polygamy is, Quia Bigamus 
feu Ns, &c.. eſt, qui diverſis temporibus , & frvs 8 


| we duas, ſeu . 
tres, KC. uxorts babuit. Polygamus, qui duas wel plures ſimul duxit Co-inſt par 3, 


uxores, Andif the man be above the Age of fourteen (which is P27 


his Age of Conſent ) and the Woman havethe Age of twelve 
(which is her Age of Conſent ) thovgh they be within the Age 
of twenty oneyet they are within the danger of the Stat. of 1 Zac, 
cap, 11,— Co.Inſt.Par.3.Cac.27.vid.Inſtit.par, 1 Seft, 104, 

(3- ) This matter of Dsvorce hath. often miniſtred occaſion for 
high debates andaltercations touching ſecondmarriages,as whether 
a Divorce by reaſon of Aawltery in either of the married parties, 
doth ſo diſſolve the Mariage 4 wvincwo', as that it may be 
lawfull for the Junocent Party to Marry agaen during the others 
life? By the 107th Canon , It is provided, that inall Sen- 
tences for Divorcesſecurity be given and Bonds taken for not Mar- 


rying during each others life (4.). By enjoyning ſuch ſecurity to (a) Canons 
- begiven, and fnch Bonds to be taken. This ſeems to bea penal - Ecclevaſtica!. 
Canonyviz. pecuniarily Penal; whoever therefore breaks the Law Edir.1603. 


incurrs the penalty , and whoever ſuffers the penalty Yoth anſwer 
and fatisfie the Law which before he had infring'd; a penalty ex- 
preſſed or implied, provided for in, and annexed untoa Law that 
1s in it ſelf prohibitory , ſeems to create ſome qualification of that 
legal prohibition , Prohubitio vim ſuam exercere poteſ per pernam 
vel expreſſam vel arbitariam : Et hoe genus Leges > 1g Vocat 
Ulpianus, que fieri quid vertant ſed fattum 101 reſcin » So Gro- 
tius de jure Bel, & Pacis. lib. 2. cap. 5. Se. 16, But toſpeak 
2 little nigher to the point in hand, it is Grot#as again in the ſame 

lace, Ss Lex humana conjugia intey eertas perſonas contrahi prohi- 

at » non ideo ſequitur irritum fore Matrimonium, | ſi re bole Con- 
trabatur : ſunt enim diverſa prohibere, & irritum quid facere, The 
Laws whether Eccleſiaſtical or Temporal arenot of any private in- 
terpretation; yet to {peak herein only CT Poe this be an- 
terpretative as a penal Canon by vertue of the ſaid Seeurityand Bond,. 
then appoſit and obſervable 1s that which Grotzxs hath in another 
place, in Caſu Legis Penalis, his words are theſe;viz. Rex qui eſt 
Auttor Legis , & ubi Regni ipſins perſonam & auttoritatem ſuſtiner, 
qu& talis eſt , poteſft legem ettam totam tollere,, quia Legis humane 
natura eſt, ut a voluntate humana pendeat, non in Origine tantum ſed 
+ in duratione. Sicut autem tatam Legemtollere poteſt,, ita + wvin- 
culum tjus circa perſonam ant fattum ſingulare, manente de cetero: 
lege Dei ipſins exemplo ,, qui ( Lactantio refte }) legem cum gone- 
res: 


\ 
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(4) St.1 Jac. 
cap.11. 

(e) St.25.H.8. 
C.19, 


(Cf ) Porters 
Caſe.Co.rep. 


ret, non utiq, ademit ſibi omnem poteſtatem, fed habet ignoſcendi licena 
tiam. Imperatori, inquit Auguſtinus, Licet revocareJententiam, 5: 
Reum mortss abſolvere & ipſi 1gnoſcere: Canuſam explicat, Duia non 
eſt Subjeftus Legibus , qui habet in poreſtare Leges ferre, Grot. ibid, 
ae Penis. cap. 20. Sett, 24, How farr the power of Princes may ex- 
tend it ſelfin this matter, isnat before us; But clear it is, that 
all ſuch as acknowledge the Regal Supremacy, will withall confeſs, 
that his Majeſty hath more right todiſpence with Canons within 
his own Dominions ex plenitudine avs Regalis, than was here 
formerly Exerciſed ex uſurpatione poteſtatis Papalis, In all Laws 
that are both Prohibitory and Penal, as they are of the more force 
by reaſon of their Proh#bsrory quality, ſo they ſeem to abate of that 
force by reaſon of the annexed penalty; for he that ſuffers the pe- 
nalty, ſatisfies the Law, though he tranſgrels the Command; The 
Statute of primo Facobs hath a Proviſo or exception to ſecond Mar- 
riages by perſons legally Dwvorced ;, (4) no Canons or Conſtitutions 
prevail or are executable, in repugnancy to the Kings Preregatsve, 
or to the Laws orStatutes of this Realm (e). That Statute of 
primo Jacobi prohibiting ſecond Marriages.during the Life of each 
other, doth not only not extend to perſons legally Divorred, bnt 
as to ſuch it is with an exceprion, limitation or proviso as atore- 
ſaid. Sir Ed. Coke taking notice hereof in Porters Caſe, reports 
that that Statute-extends only to perſons which are Divorced by 
Sentence in the Spiritual Court (f ) ; Andthat diſtintion of To- 
tal and Partial Divorce,Or that vel 4 vinculo vel 4 Menſa & Thoro, 
will not it ſeems fatishie all Judgments, ſome alledging that abi lex 
nou diſtingut, nec nos dsſtinguere debemus, applying that Rule ad 
Evangeliumalſo; and thence will not be perſwaded but that the 
innocent party i» Cauſa Divortis ob adulterium may Marry again, 
altera parte exiſtente, becauſe though they know it to be otherwiſe 
by Text Canonical, yet know not where to find it ſo by Text 
Scriptural;and ſpecially becauſe they find a Proviſo in the ſaid Sta- 
tute of primo Facobs , thatthe parties Dwvorced by ſentence, if he 
take another Wife,or ſhe take anotherHusband,ſhall not be within 
the danger of the Srature And that this extends to every manner 
of Sentence of Dzvorce, and not to any particular cauſe of Ds- 
worce .Cajeran;though of the Reman Churchzyet on the 19th of Mat- 
thew faith, Intelligo ex hac Domini Teſu Chriſti lege, licitum eſſe 
Criſtiano dimittere uxorem ob fornicationem carnalem ipſius uxoris, 
& poſſe aliam ducere:and ſoon after adds, Non ſolum mirer, ſed ſtupes, 
quod Chriſto clare excipiente cauſam fornicationts, torrens Dottorum 
70n admittat illam Marius libertatem, This-Queſtion, Whether 
alter Divorce for Fornication it be lawful to Marry again during the 
Lives of the parties Divorced, is at large handled by the _ 
. or 


'. of Albany. 


Doctor Hammend in his Treatiſe of Divorces; where he fays 
that 2dr. 19. 9+ and Mark, 10.6.are two places of ſuch perſpicaity 
(one Caxſo of Divorce allowed the Chriſtians,that great Breach of 
the Conjugal Vow, and whoſoever Divorces and Marries again , 
ſave in that exe Caſe punCtually named, committerh Adultery ) that 
25 no Pay aphraſe can make them more intellggeble , ſo there is but 
one Queſtion that can reaſonably be ſtarted in them, viz. Whethes 
he that purs away his Wife on chis one 4authentick cauſe, be ſo per- 
fetly freed from the Conjugal Vow and Bands, that he may Law- 
fully Marry ſome other Woman, and ſome other Man Marry that 
Divorced Adulterous Wife ? ln Mat. 19.9, The words are, That 
whoſoever ſhall put away Wis Wife, ſave for fornication, and ſhall Mar 
xy, another, commiutterh Adultery, and he that ſhall Marry her that 
15 pur away, committerh Adultery : Which words ( ſays that 
karned' Autbor in Set. 22.) are favourable tothe affirmative;that 
it is Lawful-fox him in that one excepted Caſe to Marry again. 
The natyre of a: Divorce among the Jews was the reſcinding of 
the Conjugal Bands, and by one ſuppoſition common to Fews and 
Romans, viz, T hat they who were duly Divorced might Marry 4- 
gain; So.of the Feiniſh Divorced Wife,, Dent. 24.2. *tisexprelly. 
laids ſhe may marry another, and of the Max, this was his only 
Endoof putong awry bis Wife in that place, that be wight Adarry 
another + Accordingly the Form of Divarce in Miſna, tit.Gittiny 
Behald, thou art free, or at liberty for any man, and this is the Bill 
of Divorce between me and thee , ſo that it is free for thee to Marry 
to Any man theu wilt. Idem, Sett, 27. .yet on the other ſide ( ſays 
that learned Author) it. may. be argued , thatalthough in the 
Moſaic Law, Divorce was the reſeinding the Conjugal Bands, to 
which it was conſequent , as long as the 7ewsſb polity laſted;that 
they who were duly. Divorced ( as in the one Caſt of Fornication ) 
might- freely darry again : yet in the acceptation of our Chriſtian 
Gourts,, Divorce appears not to be_ any more than the ſolemn: 7+ 
dicial ſeparation from Conjngal Society , as that it ſeems to be ra- 
ther the freezng the Husband and Wife from the Obligation to mu- 
tual- conjugal dnties, then the utter reſc5nding and; &ſſolving. the 
Bands. For if itwere: ſo, then that Husband and Wite could ne- 
ver come together. again without a mew Wedleck,, which was never 
heard of in the Church ; that. Adwrexygthe efficient cauſe of Divorce 
(though a breach of the Conjuged Vow ) is yet no attual diſſolntion- 
of the Conjugal Bends, among us Chriſtians, ſeems probable (ſays 
Doctor Hammend)): by theſe two evidences. (.1.)) Becauſe Adwitery 
committed by.the Hwband, diflolyes not Marriage, which yet it 
equally ſhould, if that: Faw committed, . and nat the Sentence of 
Diyarce. reſcipdedthe.Canjugal Band, &e. lnthisa —_—_ age 
ervable. 
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ſervable between us and the Jews; for in caſe of Fornicarion, 
the Fews expected no Sentence of the CGonſiſtory , but the Man 
might put her away , give her from himſelf a Bill of Divorce, 
which was never allowed or practiſed among Chriſtians. . 2, Be- 
cauſe if this were ſo, if _ in the wife d:fſolved the bands, 
then the Husband, that after the wifes Adwlery continued to live 
with her Conjugally,muſt be concluded to commit Fornication with 
her, the validity of the Bands being it ( and nothing elſe ) which 
makes Conjugal Society Lawfwl. Accordingly hath the Opinion of 
the Church been anciently, as in Can, Apoſt.q8.1f any Laick put a- 
way his Wife and Marry another,or Marry a Woman which hath been 
put away by another, let himbe Excommunicate, Solikewiſe at the 
Council of Arles , An. 314.Can, 10, De his qus Conjuges ſuas in 
adulterio deprehendunt, & iidem ſunt Adoleſcentes Fideles , & pro« 
hibentur nubere , placuit ut in quantum poſſit , concilium iis 
detrr, ne wiventibus uxoribus ſuis , licet Adulteris , alias KCCiprant, 
Likewiſe in the Milevitan Council, An. 402. at which St. An- 
enſtine was preſent, it is decreed, that ſecundum Evangelicam & 
Apoſtolicam Doftrinam , neq, Dimiſſus ab uxoregneq. Dimiſſa & Ma- 
rito, alteri conjungantur, ſed ita maneant , aut ſibrmet reconcilien- 
tur. So alſo in the Codex Can. Ecl. African, Can. 102, ml 
Tov The drvdas » Tas urdixas dmoruoyruy » Ira YTw5 walvwory. That 
they that are Divorced from Husband or Wives, ſhould remain un- 
married, And what hath thus been defined by theſe Canons, is &- 
vidently recceived into the Eccleſiaſtical conſtitutions of this 
Church,which therefore hath decreed,that when Dzvorces are pro- 
nounced, Aonirtio C prohibitio fiat, ut 4 partibus ab invicem egre- 
Lats caſte vivatur , nec ad alias Nuptias alterntra vivente convoletur, 
Conſtit, Eccl, An. 1597. upon theſe Arguments pro & con,Dottor 
Hammond in the forecited place doth conceive;that the Reſolution 
may be made by theſe three propoſitions: (1: )That by the force 
of Chrifts words 1n all the Eyangeliſts , he that marries again af- 
ter any kind of Divorce , but that one for Fornicarion,doth com- 
mit an Unchriſtian ſim. (2.) Thatby force of the Arguments firſt 
produced, for the interpreting Mark and Lake by Mar. 19. 5.vid, 
Doctor Hammond of Divorces;f0.452,453.it may be probably con- 
cluded that inthat one caſe of divorce forFornication,the marriage 
of the Innocent party ſhall not be Adwterons, (3.) That althou 
this be granted, yet the words of St. Mark and Luke, eſpecial 
the words of St. Paul, 1 Cor. 7. 39. dogive ſuch prejudices again 
Marriages after Divorce indefinitely,that the anciezt Canons of the 
Church, and the Conſtitutions of our Englifh reformation, have 
thought fit not to permit ſuch Liberty in any kind, and therefore 
that this may be the better obſerved,the decree of ſeparation ſhall, 
not 
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cority that they;will do nothing againſt the Admonition and Proks- 
bition, for our Conltitution adds, Deniq; quo illud firmine obſerveruy, 
ſententia ſeparationu non antea pronunciabitur, quam qui eam poitula- 
werint, Cautionem Fidejuſſoriam ſufficientem interpoſuerint ſe contra mo- 
nitionem & prohibitionem nibil commiſſuros, which if not obſerved by 
. the Judge, he is puniſhable, and the Seyrence of ' Divorce for ſuch 
defect declared void. Conſtir. Eccl, An. 1597. Innocent the firſt 
Biſhop of Rome ſaith, Ous interveniente repudio , ali ſe Matrimonio 
copularunt, in utraq, parte Adulteros efſe manifeſtumeſt, &c, But the 
ſaid Judicious Author conceives, that of this and the like Teſftime- 
#1es it may be obſerved, that moſt of them belong not to theſe 
Dvvorces, which are in caſe of. Fornication,but (proportionably to 
Chrift”s words in St. Adark ) to thoſe which according to the Fews(b 
or Imperial Laws were allowed in other Caſes, than what either 
Chriſt, or the Primogenial inſtitution of Marriage had allowed of: 
And further faith, that it is evident and confelled by all Chriſti- 
ans. that of Theſe, that is, the Aarriages (after ſuch Divoxces by 
the Jewiſh and Imperial Laws ) are Adwterow, but not'ſoof thoſe 
other Marriages of the innocent parties after'thoſe other Dzvorces 
in that oe Cafe of Adultery. Yea and ſome Canons have been 
made with this Temperament expreſly ( except in the caſe of Forni- 
cation) ſo in the ſecond Canon of the Council of Yannes, eos gue 
reliftis uxoribus ſuis , ſieut in Evangelio dicitur, excepta cauſa For- 
nicationss » ſine Adulteris probatione alias duxerint y mus » &G. 
that have left their own Wives, as it is ſaid in the Goſpel, except 
for cauſe of Fornication , and without proof of Adaltery ſhall have 
married others, we judge them, &c, Notwithſtanding which, the 
Law tells us of other Caſes than that of Adultery or Fornica- 
tion, wherein the Man after a Divorce may remarry during the 
Life of the Woman Divorced, asin the Caſe of Ariztude, which 
you may find in Summa Aſtenſi, Lib, 8, De Divortio propter impo- 
tentiam, Tit. 37. fo. 233. Si arftatio alligetnr ( ſubaudi quan- 
cung; impotentiam F emine) ſtatim poteſ® Divortiurm Fieri hoc mo- 
do, viz, vocabuntur Matrone fide digne, & in Nuptials opere ex- 
perte—-- Ar, F, de Ventr, inſpett, I, 1, verb, sgitur, &c, Et fi Mu 
lieres aſſerant eam non poſſe fiers Naturaliter Matrem, tunc ſtatim 
poteſs Divortium fieri, & dabitur viro Licentia cum alia contrahen- 
di, It will not be denied, but that in all Caſes where the Mar- 
riage was ab initio Null, there it ſhall, after a legal Divorce, be 
free for either party convolare ad ſecundas Nuptias altera parte Exe 
ifente, which ſtrictly and properly cannot be ſaid to be a ſecond 
marriage, becauſe precedent to it,there wasdaly and legally none; 
nor therefore can they be property - to be Divorced, Separated, 
| or 


not be pronounced, till they that demandit, ſhall give ſufficient 
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"or A alunder, thar never were ut jure put together. Am ng the 
| ſeveral kinds of theſe Nw! marriages may be computed thac wink 


Parormitan ſpeaks of in his Fourth Tract de Sacramentwe, Reſol,207, 


' Femina (ſays he there) fi —_ non peeſt aptam ſe reddere wirs, 


mpedsomentiums CON nun,  Matrimoniwsn declar an. 
drm Nulhen; which holds true vice vera, andrtherefore it is hke- 
wiſefaid, that' Femina per. contrattun Matrimonii jus ſum tradie 
viro apto, non inepto, atq; in 10n aptum nullam transfertur js. The 
Canon Lawis expreſs in prohibiting theſe ſecond marriages after 
a Divorce, although Ex caſa Fornications. So Toſtatus, werb, 
 Matrimonwn, ub: volut nullam effe Cauſam Repudis, niſi Fornicacio- 
nem; Et iſtam non quidem ſanpliciter ad Dirimendum Matrimons, 
fed ad tollendam Cobabitationemgut patet, Extra. de Dovert, ©. Gay 
demus, The Lawyers and Divines {( ſays Adam Tamerns ) are of 
different opinions in this point, Juriſte Divortis vece wits pro 
Diſſolutione Matrimonis etiam quoad vineulum ut conſtat. ex toro tix. 
'F. De Divortits, Theologs tamen ea voce Divortis ſolam ſignificant 
ſeparenionem inter Conjuges, aut quead Cobabitationem , aut 


. Adam. Tanneru, Tom. 4. Diſput. $. de Matrimonio, 4: 5. 

Dab. 5. n. 514. - de Divortio. 
(4.) In concilio Arelatenfi, which was held in 41. g 14. at the 
command of- Crftantine the Great, under Pope Silveſter in the 
firſt Year of his Papacy, it was Canoned, Ve # cxjus nxor adulte- 
ravit, aliam Havent not accipiat, Sir Hep. Spelman gives the 
words of this Canon thus, viz. De bu qui conguges fuas in Adu- 
terio deprehendnnr, & tidem ſunt Adoleſeentes Fideles & prohibem 
tur Nubere ? placwst ut in quantum poſſit » Goncilinm vis detuy, nd-ui- 


(eg) Sir, 8. wentibus nxoribus ſuis , licet Adulteris , alias acipiant (g ) If this 


Spelm. 
de Concil. 


Arclat, Can» 


IO, 


(þ) Dome 


Pow(ls Caſe 
againſt #*cks, 


Woys,Rep. 


Canon be not direttly prohibitory; and againſt ſecond Marriage 
after Divorce in» Caſe of Adultery during the Life of the 0- 
ther Party, yet it ides that Counſel or Advice in the 


"Caſe be given againſt it,. and the Parties moniſhed to the con- 


trary. | | 
(5-) Mr. Attorney Noy in Dame Powels Caſe reports, that a 
Divorce cauſa Adnlteris is. but 3 menſa & thoro, & non 4 vinculo 


 Matrimonis ;, and the reafon he gives isthis, viz. Becauſe (ſays he) 


the offence 1s after the juſt and lawful marriage ( 6 ),. if for this 
Opinion of his any Arricanonft ſhould dream, that he died in the 
Catholick Faith of matrimonial Sacraments, let him conſult Sir 
Edward Coke im: the Third part of his [»ſtitmres, where hedoth not 
only allow of that Member of the foreſaid diſtin(tion, but withal 


(5) Co. Tnftit. ſays, that in the Caſe of Divorce 2-Menſa & There the fecond 
3. par. cap-17, marriage is void, Irving the former Wife or Husband (z). Yet in 


Poygamy. Bary's Cafe he reports it to have becn adjudged, that by af 
| c 


. + of Albnory, \ go 
the marriage is diſſolved 4 vinculo Marrimonis.; and alſorefolved, 
that admitting a ſecond ma e to be voidable, og 
ed that the ſame doth remain in force until it be diflolved; and that 
the Iſfve born dyring ſuch ſecond Coverture isa lawful Hue to in- 
herit the Land ( k ). (4) Buyy's 

6. Tonching the kinds and effets of Pivorce,whether Divorce: Caſe. Co. 5.” 
2 vinculo Matrimoniz,or ſeparation only © Menſa & Thors, with the Part» 58. 
cauſes thereof; the Divines and Lawyers are of different Opini- | 
ons, and each of theſe divided among themſelves; ſome conceive, 
that as there be Divorces Ex Canſa precedemte, ſo there are ſome 
Ex Cauſa ſubſequente, as Cauſa Adulrerii, and that Adultery diſſolves 
the very Bond of Matrimony, which conſiſteth-in their being one 
Fleſh. And whereas it is written, That whoſoever ſhall Marry ber 
that is Divorced, commirteth Adultery (1), they will have it to. be (1) Mar. $,32; 
meant only of ſuch as ſhall marry her who is Divorced for any ©- 
ther cauſe or reaſon, than for Fornication ;, which they infer from 
the former part of Marth.y. 32. that whoſoever ſhall put awny his 

ife, ſaving for the cauſe of Fornication, cauſeth bey to commer Adwl- 

py; ſo that for the cauſe of Fornication it is lawful to-put her 
away, and whoſoever ſhall marry her that is ( ſay they) Divorced 
for any other cauſe, commitreth Adultery ; whence they would 
inferr, that a Remarriage after Divorce for the cauſe of Fornica- 
tion is not forbidden; And as for that Divorce or Separation 4 T ho- 
ro & Menſa, they look on it as no current Coin,. not having (as 
they pretend ) Ceſar's Image or Superſcription thereon, but feem 
very poſitive in affirming that Phariſe; interregabant Chriſtum do 
dimiſſione quoad vinculum, & non quoad Thorum & menſam, It is 
true indeed, by the Judicial Law a Woman Divorced from her 
Husband #n cauſa Adulteris might be another mans Wife ( m); (m) Dent. 
which is no contradiCtion ta Marth. 5. 22, if the: Divorce there 1,2, o 
mentioned be 4 vinculo, But that which ſuch as are Poſt-tepudiary 
marriages much inſiſt on, is that which the Reverend Mr. Bex# 8:34 in Luke 
hath on the like place. Qu hins colligune ( ſays he ) poſt Repudinen 16. 19, 
Nullum eſſe ſecundo Matrimonio locum, altera parte exiftente, inepte 
colligunt 5 loquitmr enim Chrifhus de Reyudaie app Fudens vfoarss, ivter Levit.20.12. 
que numerari non peteſt pats ob Adulterinmgum Adalteros ex lege and Deur. 
oporter Capitals pena plefti. - Brew no ho 22+ 22, 

7). If mgrefſus im Religionem be (as ſome underſtand it.) a 

kind of Mfors Civnlis, then it ſhould ſeem it might be for that reaſon 
thatin ſuch cafe it was lawful for the other Party convelare ad ſe 
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Patrum Concinnatis , it. was lawful fo to do, the' words of the 


Canon are, Si vir fre Muliey ex conſenſu Religionem ceperis' ,, lice: 
Fiffz2 alterum 
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alterum accigere. noyum connginnm; But from hence no Argument, 
can be drawn'to prove the Lawfulgeſs thereof in Cauſa Druortii. 
The Cardinal of .Segurixn in his Summa Hoſtienſis ſeems tobe of 
Opinion that it is Lawful in caſe of Divorce to Marry again : the 
words of that famous Canoniſt are, deber Index ſententiam Divoy. 
tis partibus . tradere in. Scripturam publicam-redattam , ne Filiis ſuſ. 
ceptis ex ſecundo Matrimonio , probatione deficiente, wvaleat prejudz. 
em generari (n), But Cardinal Navary ſeems to be more poſj- 
tive in the poitit, where he Affirms, that Matrimonium Contrattur 
cum ſecunda poſt ſententiam Divortis, walet provided it be poſt 
Triexnalem Cohabitationem , as the Canon Law requires, #n cauſa 
Impotentie, Navarr.. Concil, l. 4. Concil. 1. de Frigidis,na.3 p.414. 
But it ſeems ſtrange that Sanchez a Zeſuite , and one ofthe higheſt 
form, arguing the Queſtion againſt the Hereticks, as theyare 
pleas'd to call us,ſhould ſo ingeniouſly confeſs, that ex ipſis Catholicis 
aliqui exiſtimarunt, omnino difſolbus Matrimonium quoad vinculum to. 
propter Adulterium alterins Conjugis ſeparato : atque ita licere ali. 
ud Matrimonium - inire , priers Conjugs ſuperſtite. Sanch. de Ms 
trim. Tom, '3.1. 10. de Divor. Dip. 2. n#. 1, & Navar.;/ib. 4, 
Concil, 1. 18. 3. | 
(8.) This, utrum ob Adulterium alterins Conjugis difſolvatur 
Matrimonium quoad vinculum, ita ut integrum ſit innocents ad alias 
Nuptias tranſire, altera parte vivente? wasa queſtion long ſince 
controverted by Bellarmin, and by Yalentia. Bellarm.l. 1 .de matrim, 
8. 15. Valent. lib. wnic, de indiſſolubilitate matrim. cap, 3. And. by 
them admitted as difputable with a Nor obſtante to the Council of 
Trent: whereby Matrimony is highly Sacramentiz'd, as appears by 
that which the ſaid Tridental Council declares conceraing it, viz, 
Hatrimonium eft Sacramentum, quod ex apere operato Confert grati- 
am; ſecundum Communem & veram opinionem, quam pro infallibili 
Articulo Fides tenendum eſſe, arit Concilium Trident, & declaravit 
Navar. lib. 4... Concil. 1. nx. 3. Yet the forementioned Sanchez doth 
Cite Sixtus Senenſis bringing in _ Aﬀſeerentem ſus temporis E- 
piſcopor permiſiſſe alias Nuptias uxoribus ob virorum Adulteria ab ip- 
foes divertentibus. Sunch. ub ſupra Sixt. Senenſ, lib. 6. Bibliothec, Of 
which Judgment alſo was St. Ambroſe (as he affirms: ) alſo Tertul 
lian, Eraſmus, Cajetan and Catherinus. Tertwl, lib, 4, contra Mar- 
cion.Eraſm. armor. ad 1. Cor 5, Cather. |, 5. Annot. contra Caje- 
ras, in fin, Cajetan, in Mat. 19. inillud, quicung, dimiſſerit, This 
alſo, ſaith Sanches, was the Judgment of the Greek Church, as 
Guido the Carmelite reports; and ofthis. Judgment are both the 
Lutheran and Calvenifts z yea, it was the Judgment alſo of a 
Pope, Pope Zachareas the Firſt, who expreſly Decreed in theſe 
words, viz, Conoubwſti cur ſorore uxoris te; Newram habeas ; F, 


ſo illa que uxor tua furrit ,- Conſeia ſeeleris non fuit , ſi*ſe conti- 
nere non vult, Nubat in Domino cui welit, Cap. Concubuiſts, 32. 
gueſt. 7. And as to the HusbandSt. Ambroſe ig expreſs in the Caſe, 
uxor & viro non deſcedat , niſi cauſa Fornicationis ; quod ſidiſeeſſerit, 
aut maneat innupta aut reconcilietwr, Jdeo, non ſubdit de viro, quod 
de uxore premiſit , quia Vire liceat ducere aliam. D.Ambros. ad 
x Cor. 9. & refertur. cap. uxor, 32. 9.7. So likewiſe Ex concilio 

Vermerias, it is expreſs, that Aaritns ( uxore conciliante 
mortem ejus ) poſſit ipſam uxorem dimittere z & ſi voluerit aliam duce- 
rs, refertur c. fi qua Mulier, 31.9.1, 

(9.) Inthe Firſt Year of Lotharius King of Kent, An. 683, In 
Concilio Heyudfordie It was Decreed,that Nullus Conjuge impropriam, 
niſi ( ut ſantlum Evangelinm docet ) Fornicationis cauſa relinguat. 
Buoed fi quisquam propriam expulerit Conjugem Legitimo ſibi Ma- 
trimonio. Conjunttam , $i Chriſtianus efſe refte voluerit , nulli alters 


copuletur: ſed ita remaneat, aut proprie reconcilietur Conjugi ( Y ). oO 


Spelm.. 


In thoſe daies it ſeems he was reputed ſcarce a Chriſtian, that being Concil de 
ſeparated from his Wife preſumed to Marry another. And-aboye Concil.He. 
two hundred years before, in St. Patricks Synod, wiz. In Synodo "vdford-art. 


Santti Patricii, aliorumq, Epiſcoporum in Hibernia Celebrata, circa _ 


An.Chriſti 450. vel. 4.56. It was decreed, that thepuniſhment of 
a Woman departing from her Husband;and joyning her ſelf to a- 
nother Man;ſhould be excommunication.(z.). In the time of X.3; 


zndin the Caſe of Simon de Mantford, between-himandhis Wife, < 


3) Idem. de 
nod.Santi 


the Pope ratified his Marriage, after he had diſpenced therewith Paaici S2& 


contrary to the Laws and Canons (4). King John being Divorced 19. 


from the D. of Glocefters Daughter, viz. the third of Zune 1 199, (4) Mat.Paris 
ſoon afterviz.before the 8th. of Ofobey then next following, wag Hilt-Angl. 
Remarried to 1/abel,ſole Daughter and Heir to the E. of Engoleſm. P4551 


Likewife Alice Daughter of the E. of Savoy, and King John's 
firſt Wife, was Married to him after ſhe had been-the Divorced 
Wife of Henry & Lyon, D. of of Saxony; Speed Chron.in vita Johan, 
R. Augl. Alſo King Henry the 8th. after he had been Divorced 
from Q. Katherize, his Brothers Relift, and after above twenty 
years cohabitation with her, Marricd again (_ her Life)the 
Lady Anne Bullen, by whom he had Q. Elizabeth. Theſe are 
Preſidents of Fatt, not of Law; For, 


(10.) Alceat aſſerts, that hodie Fure Pontificio peranittitur ſolum: 
ſeparatio ex certis canſis, nee interim licet aliam ducere, etiamſs ſepa- 
rations #xor canſam dederis : yet withal he ſays inthe ſameplace,. 
Aliter tamen aliqui ex Antiquis Patribus olim obſervavere inter quos 
Ambroſins 2 $i ex juſta cauſa Marito jus divertendi atqz aliam ducen- 
ai, &c. 

Antiſtitibus propter malos Famine mores videtuc, 


on enim hos homo ſeparat , ſed Deus, | guns ita Optimis. 
eat, ae. verb. ſie,. 
E = 
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1, 101, inter fluprum. Seth. Divertiwm. 1n which place the ſame 
Author further adds, It is no wonder that the Emperor Juftinian 
himſelf was ſomewhat ſparing in this point, when the Pontifical 
Canon paſſim tempeſt are ſon objeryat us For : mt forte credendum 
fit, Licere Pontifics eos Canones tollere , & jus Romanum obſervari, 
ſs velit, Grotins ſays, Cumea alters Nuptaeſt, Matrimonium haud 
dubie irritum lege quidem Natural, nifi vir prior eam dimiſerit, 
Grot, de jur.bel.lib.,2.cap.5,$.11, And inthe Matrimonial Councils it 
is expreſs, That Mulier 4 primo Matrimenie per ſententiam ſeparara, 
cum eo, cum quo ſecundo nupſit cum Authoritate Eccleſie manere de- 
ber. Concil, Matrim. Concil, Baldi 3, nu. 3, Where the Judgment 
of the famous Balds is, That Contrabentes Matrimoninm cum Au- 
thorizate Eccleſie, & vigore ſententie Divortiiy prefurmntur eſſe in 
bona fide, nec Adulterium committent. ibid, nu. 17. 
(11.) Although the D. D. are much divided in this point of 
ſecond Marriage, whilſt the Divorced Parties are alive ; yet the 
Law generally ſeems much more to incline to fayour ſuch ſecond 
Marriages, where the Divorce is ex cauſa precedents, than where it 
is, ex canſa ſubſequenti , For when it happens ex cauſa precedenti, 
as when the Degrees prohibited are violated,Precontra@,Frigidi- 
ty in the Man, Impotency in the Woman, or other perpetual Im- 
pediment, the marriage was void and null «b #niris , it being a 
Rule and a truth in Law , that non minus peccatum jungere non Con 
jungendos, quam ſeperare non ſeyarandos , But where the Divorce hap 
ns ex cauſa ſubſequenrs, there the marriage was once good and ya- 
id in Law, and therefore (as ſome hold) :ndiſſoluble ; and that ſuch 
ſubſequent cauſe can have no influence quoad winculum Matrimonii, 
but only quoad ſeparationem 4 Menſa & Thoro,which is but a Partial 
or Temporal,not a Total or p_—_ Divorce. A. was Divorced 
from his Wife for Incontinency,he after took another Wife, living 
the firſt Wife, Adjudged, the ſecond marriage was void, becauſe 
the Divorce was but 4 Menſa & Thoro, and not # Vinculo Matrime- 
ni. Rye and Fuliamb's Caſe. More's Rep. Zanches fays that Quories 
Matrimonium diſſotvitur, ſi id fit ob utrinſq; Conjugis perpetunm im- 
pedimentums rig, alie Nuptie interdicende ſuut: $1 vero ob alte- 
Thus tantum impedimentum ili interdicuntar » conceſſa non impedita 
Licentia ad alias tranſeundi, Sanch. Matrim. lib.7, Diſp.93. nn. 37. 
And again inthe fame place, Yiro ratione Frigiditatis ſeparato, con- 
ceditur Feemine Licentia Nubendi alij, ea viro denegato: Et Fe- 
mine ob impedimentum ſeparate interdito atio Conjugio , id non de- 
negatur fed conceditur viro, iid, & c. Laudabilem de Frigid. & 
Cc. 2. in fin, $3.4, 1. &C, ex literis, ead. tit. Likewife the Summa 
Aﬀenſis hath the ſame in ſubſtance, f Araris alligernr ( ſubaudi 
qramenng; imporentiam F emine) ftatim poreff Divortuan fieri hoc ys 


of Moy. 


wo : vorabantur Matrone fide digne, & in Nugtiali opeye exyertes ay, 
f, te ventr, infpebt. 4. 1. verb igitur, &c. Ee & Abies aſſer ane 
ems non poſſe fieri Naturaliter Matrem, tunc ftatim poreſt Divortiun 
', & dabiter wiro Licentia cum alia Ccontrahenai.. Sum, Aﬀenſ, 
m1.8. de Diver. propter Impotent. tit, 37. fo. 233. asaforcſaid: yet 
Teftatas On the 19th of Adar. faith, that Fornicatio non waler ſimplici- 
tor ad dirimendum Matrimoniain, fed ad rollendam Cohabitationem 
Toſtati Index. verb. Matrimon, as appears alſo by the Canon Law. 
Extrade Divor. & Cc; Gaudemus, &c, Quare fatto Divortio ( ſays. 
Toſtarns again ) non tranſearur ad aliud Matrimonium, Toſtat. ibid, 
for which he there quotes St. Hierome (0), who inthis point is op- (0) D. tires, 
poſed by St. (p). Poflibly the different conſtructions that !® Mar: rom.$p 
Divines and Lawyers do make of this word [| Diverce ] may not pat po 
be the leaſt reaſon of the different Opinions in this point ;, for 185. 0. 
Adam Tamnerus (28 aforeſaid) tells us, That Jariſt4 Divortss vote (p) D. Ambroſ.. 
euntur pro Difſolutione Matrimonii etiam quoad vinculum, xt conſftat di (upra, 
ex toro rut. ff. de Divortics. Adam T annerus. Tom. 4. Diſp. 8. de Ma- 
trim. q. 5. Dub. 5. de Divortio Col. 22.32. n#. 74- & variis de cauſis 
fobvi 46, wvidetyr in 14d, Legib, & apnd. Greg, Syntag. jur. par. 2, 
bb.g, cap. 5. Theelogs ramen ea wvace Divortiy folun ſignificant ſepar- 
nionem snter Conjuges, ant quoad Cobabitationem, ant quoad Thorum. 
Tannerus ubs ſupra, 

(12.) F. being Divorced for Incontinency of the Wife, he af- 
terwards marries P. the Daughter of R. living the firſt Wife. By 
the whole Court that isa void marriage; for the Divarce -is nort,. 
but 2 Menſa & Thoro, and does not diſſolve vinculum AMatrimens, 
And by Whitgift Archbiſhopof Canterbary. So alſo is the Opinion , © 
of Divines and Civilians ( Q). As alſo in Dame Powels Caſe againſt (7) Hill. 46: 
Weeks formcrly hinted, In Dower it was refolved,. That a Di- mas 6 _ 
yorce Cauſa eri5 is no Bar of Dower z becaule it is but #menſa Noy's Rep. and 
& thoro, & not 4 Uinculs Hatrimonss, And. it was faid by Daniel, Mote Hep. 
that an Elopement is not a Barr of Dower ad oftium Eccleſie.. And: Ce 853. 
Judgment for the Plaintiff (7). Crepe 

Agar of Kingſton upon the Thames was ſued in the Eccleſiaſtical weeks, Ny 
Court for beating of.his Wife, and for calling her |Whore,, and: was-Rep, 
ſentenced there to pay his Wife three ſhillings a Week for her 4- ©) 4g” 
limony, and divers Fines were impofed upon him for not perferm- Sn = 
ing thereof, and a Prohibition was granted, and alſo a Habeas Cor- — A 
pxe, to deliver Agar out of Priſon (s ) (6) Trin. 20: 

There was a Caſe of late years, where a Man married the relict Car..2. C. B, 
of his-great Uncle,, he married his Grandfathers Brother's VViſe *t- 2042. 
by the Mothers fide, andit was held lawful, it was the Caſe of one cms , 
Heriſon againſt Dr. Burwell (:). But where a Man married his vaugh. -pg 
Wives Siſters D:1ghter,.it was held unlawful, and after.a Prohibi- & arg, 
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(u Cro.33» 
El.228. 

» Mann's Caſe. 
vid.dit. Caſc. 
Harriſon. 
& vid* Caſe. 

- Hill verl. 

Goad in 
Vaugh.Rep. 


Co. 5.Buries 
e 
49Etiz.C.B, 


B. R. Porter's 
Cro. par.y. 


-. to procure Pardon toayoid the danger of the Statute. 


tiona Conſultation in that Caſe was granted (#). - But Mariages 
with CozenGermans are inthe ſaid cafe of Harr:/on againſt Doctor - 
Burwell reported by Sir John Vaughan tobe lawful; in which Caſes 
as alſo in the Caſe of Hillagainit Good, reported likewiſe by the 
faid Sir Fobn Vaughan Chief Juſtice,the Reader may find what Mar- 
riages are Lawful;and what not, what Marriages are prohibited 
within the Levitical degrees,and what marriagesare by Gods Law 
otherwiſe prohibited. . 

In the Caſe between Webſter and Bury in an Ejeftione Firme, q 
ſpecial Verdi was given upon Divorce between Burze & his Wife 
cauſa Frigiditatis, and that his Wife for three years after his Mar- 
riage remanſit virgo intatta, propter UA E1MPoremmiam generatio- 
nisin viro, & quod vir fuit ineptus ad generandum; and in this ſpe- 
cial Verdict all the examinations of the Witneſſes, upon which the 
Judge inthe Eccleſiaſtical Court was moved tofive hisSentence,b 
which the perpetual diſability ofBurie ad Generandum was manifch 
were read ; and by which it was pretended,that the Iſſue which he 
had by a Second Wife was illegitimate, and this was the doubt of 
the Jury;and it was adjudged that the Iſſue of the ſecond Wife was 
Lawful.for itis clear that by the Divorce (cauſa Frigiditatis) the 
Marriage isdiſſolyed 4 vinculo Matrimonii, and by conſequence et 
ther of them might Marry after z then admitting that the ſecond 
Marriage was avoidable, yet it remained a Marriage until it was 

Diſſolved and by conſequence the Iſſue that is born during ſuch Q- 
verture ( it no Divorce be in the Life ofthe parties)is Lawful,Et 
homo poteſt efſe habilis & inhabilts diverſic temporiabus, and Judgment 
afirmed in Error. 

A, was indicted upon the Statute of Primo Zacobs for having 
two Husbands, It was found that A. was Lawfully Married to - 
N.and before the Judge of the Audience ſhe ſued adiyorce againſt 


Paſch.12.Car. | p arojrey ſevitiam: 'Wwhereupon it was decreed that propre ſevitiam 


of her:Husband, ſhe ſhould be ſeperated 4 Menſa & Thoro, andit 
was expreſlcd in the Sentence;thar ſhe ſhould not Marry any other 
during the Life of P. ſhe afterwards ( P. Living, and ſhe knowing 
thereof) took to Husband F. S. The Queſtion was; whether that 
were Felony within the Statute. It was faid in this Caſe;that this 
being a Divorce Cauſa Savitie, was but a ſeparation 3 Menſa& 
- Thoro \, and not a Diſſolution 4 vinculo Matrimonis, qnd therefore 
that the Marriage continued between them. The Court doubted, 


whether the Proviſo in the ſaid Statute did extend toevery manner 


of Divorce; but inclined to be of Opinon, that ſhe was not with- 


. inthe Proviſe;for if this ſhould be ſuffered, many would be Divorced 


upon ſuch pretences, wherefore the Court adyiſed the Woman 
Debt 
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Debt againſt Husband and Wife, as Executrix of her former 4n»derbi! and 
Husband 3 the Defendants plead by Atturney, that they were Di- 27%& Cale. 
yorced before the Writ brought : It was Adjudged, that the Writ ***P*%ts 
ſhould abate ; for it ſhall be preſumed, the Divorce continueth, if 
the contrary be not ſhewed. In another Caſe, being for Debt up- 
on an Obligation, where the Defendant faid, that at the time of 
the making of the Obligation ſhe was Wife to 7.S. who is yet in _ 
vita, and fo Non eft fattum : The Plaintiff aid, that after the ma- Mich.43-and 
king of the Bond, there was a Suit in the Eccle, Court between + pymer ag 
the faid 7.5. and the Defendant, for that the ſaid 7.S. had another ;,,,,y'; Caſe. 
Wife alive at the time of the Marriage betwixt them, ſo as the Cro. par-1. 
Defendants Marriage was Adjudged void. It wasthe opinion of 
the Court, that this Divorce was but Declaratzve, for it was void 
—_— and ſo the Defendant ſole always, and Adjudged for the 
Plaintiff. 

The Wife Libelled againſt the Husband in the Eccleſiaſtical Sir The.Sim- 
Court for Alimony,becauſe he beat her ſo as ſhe could not live with 1924's Caſe. 
him 3a Prohibition was prayed, but denied by the Court z and it 9* 5 ReP- 
was held in this Caſe, that the Wife might bavye the Peace againſt 
her Husband for unreaſonable correCtion. 

By the Statute of 1 Jac. cap. 11. it is Felony to Marry a ſecond 
Husband or Wife, the former Husband or Wife living out of the 
generality of which Law the Lord Coke makes five exceptions. 

(1. It extends not (ſays he) to any perſon, whoſe Husband or Co. Taſt.par.z, 
Wife is continually remaining beyond the Seas by the ſpace of ſe- cap-27-11d-22. 
yen years together ; and notice 1s not material, in reſpeCt of the in. age 
commorancy beyond Sea. (2. It extends not, when the Husband Caſe.lid.g i, 
or Wife ſhall abſent him or her ſelf, the one from the other, by the 72. 

ſpace of ſeven years in any parts within his Majeſties Dominions, 
the one of them not knowing the other to be Living within that 
time 5 here notice is material, in reſpect the Commorance is with- 
in the Realm. (3.) It extends not to any perſon that at the time 
of ſuch Marriage is Divorced by any Sentence hadin the Eccleſia- 
ſtical Court. (4.)Nor to any perſon, where the former Marriage is 
by Sentence in the Eccleſiaſtical Court declared to be void and of 
no effett. (5.) Nor to any perſon, for or by reafon of any for- 
mer Marriage made within the age of Conſent. 

If the Man be above fourteen, and the Wife under twelve, orif 
theWife be above twelve,and the man under fourteen,yet may the 
Husband or Wife ſo above the Age of Conſent, diſagreeto the 
Eſpouſals,as well as the party that is under the age of Conſent : for 
the advantage of diſagreement mult be Reciprocal, And ſoit was 
Reſolved by the Judges and Civilians, Tri. 42 Eliz.B,R. in a 
Writ of Error between Babington and Warner, So as if either 
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Party be within Age of Conſent, itis no former Marriage within 
the Act aſoreſaid. ; 
It is commonly as well as formerly ſaid,that thereare two kinds 
Co. vid, Of Divorces, the one that diſſolveth the Marriage a vinculo Matrri- 
monii ; as for Frecorntratt, Conſanguinity, &c. The other a Men- 
fa & Thoro, as for Adultery, becauſe that Divorce by reaſon of 
Adultery cannot diſlolve the Marriage 4 vinculo Matrimonu, for 
that the offence is after the juſt and lawful Marriage. And 
the faid Stat. of 1 Fac. cap. 11. doth in reſpect of the generality of 
the words, priviledge the Offender ( in caſe of ſecond Marriage, 
where the former Husband or Wife is living) from being a Felon, 
as well in the caſe of Divorce 4 menſa  thoro, as where it is 4 vine 
euls Marrimonii ; and yet in the Caſe of the Divorce 4 menſa & the- 
rozthe ſecond Marriage is void, living the former Wife or Husband. 
And if there be a Diverce a vinculs matrimonit, and the adverſe 
party appeal, which is a continuance of the former Marriage and 
{uſpends the Sentence, yet after ſuch a Divorce the party Mar- 
rying is no Felox within the ſaid Statute, Cc. although theMarri- 
age be not lawful. | F13 e' 
(13.) Alimony, although it properly ſignifies nouriſhment or 
maintenance, when ſtrictly taken ; yet now in the common, legal, 
and praCticable ſenſe, it ſignifies that proportion of the Husbands 
Eſtate, which the Wife ſues in the Eccleſiaſtical Court, to have al- 
lowed her for her preſent ſubſiitence and livelyhood, according to 
Law, upon any ſuch ſeparation from her Husband, as is not cay- 
ſed by her own Elopement or Adultery. 'By this Elopement is here 
underſtood, meant, and intended that voluntary departure of a 
Wite from her Husband to live with an Adulterer,and with whom 
ſhe does live in breach of theMatrimonial Vow,whereby ſhe incurrs 
the forfeiture of her Dower, unleſs her Husband upon her free and 
voluntary ſubmiſſion ſaall think fit by way of reconciliation to re- 
ceive her again, and readmit her into the former conjugalrelation - 
(a)St.Weſtm, (4). In which ſenſe aWoman thus deſerting and forſaking herHus- 
2.Ccap-3& band, isfaid to Elope, whereby thc Law will not compel. him in 
this caſe to allow her Alimony, on which word Mr. Blunt in his 
(b) Ror. Clauſ. Nomo- Lexicon makes mention ofan ancient record(b),wherein the: 
an. 7H. p-1 {ame thing is called rationabile eſtoverium z This Alimony the Wife 
—_ thatElopes or departs from herHusband with an Adulterer(though 
ſhedeparted with her Husbands conſent) yet loſes,. together with 
. * Dower or Foynture,. as appears by that remarkable Caſe of Sir John 
(cYupra = de Camois before recited ((c). And the Husband, from whom his. 
_ Wife departs, and lives with an. Adulterer,. ſhall not be compelled 
to allow her any Alimony, 


Lg 
. 


14. Not- 


"Be 


of Alimony, 


14. Notwithitanding the premiſles, regularly the Husband is 
obliged to allow the Wite Alimony pendente lite, arg. l. ſi neger ff de 
lib. agnoſ.C Sanch.de Matr. lib. 2, Diſp.4 1,794.51, and afterwards 
in molt caſes of ſeparation not occaſioned by Elopement or Adulte- 
ry asaforeſaid, nor in caſe of a total Divorce by reaſon of ſome le- 
gal impediment, whereby the Marriage was Null and void ab 5n:- 
tio, ditt, Sanch, Tom. 2. lib. 7. Diſp. 93. nn. 22, This Alimony in 
ſtrictneſs of Law is a duty properly due from the Husband to the 
Wife whilſt ſhe cohabits with hum ; for by the Canon Law if with- 
out any default of his,ſhe does of her own accord depart from him, 
he is not obliged to allow her Alimony during ſuch her wilful de- 
{crting of him, though ſhe be not charg'd of Adultery. c. hec ima- 
£0 33. q. 5- It being a Rulein Law, Bui nonfacit quod deber, non 
recipit quod oportet, l. ſiea C. de Condit. inſert .& 1, Julian $, affinis ff. 
de atti, empt. But if ſhe depart by reaſon of ſome default in him, 
as becauſe of cruelty or the like, in that caſe he ſhall be compelled 
toallow her Alimony;for the Law underſtands her as adutifulWife, 
ſo long as it is attributable only to him and no way impntable to 
her, that ſhe is conſtrained to ſeem etherwiſe, arg. /. jure civil f.de 
Cand, & demonſt, & Lyn.in l. qui in uxerem.c, de Neg, goſt. nu. 1. & 
D.D.Communiter, But if ſhe depart of her own default, the Hus- 
band is not obliged toallow her Alimony, albeit he had a conſide-. 
rable Dowry with her : and on the other ſide, if the Husband be 
in the fault, and ſhe depart from him, he is obliged to allow her 
Alimony, though he had nothing with her. Fo. Lups c. pro veſtras, 
de Donat. int, vir. & ux. Barboſ.2..p.rubr ff ſolut matr.nu.43. And 
incaſe it be doubtful, through whoſedefaulr it is, that they live 
aſunder, the Law in that caſe concludes, that the party that was 
laſt in fault, is' not leaſt in fault, 1.5ud. 17. ff. de peric.c commed. rei 
vendit, And therefore if the Wife,who by her own default did vo- 
luntarily depart from her Husband,ſhall after repent, and ſubmitr- 
ting her ſelf ro him, ſhall deſire reconciliation,and to be admitted 
to cohabitation with him, he then —_— her ſhall be obliged to 
allow her Alimony, ſave in the Caſes aforeſaid. Glof. c. ſignrficaſts, 
verb. materiam in fide Divort, ubi Hoſt. nu. 2. verb.reſtituti. Fo. Andr. 
1u.7.fi. + D.D.Communiter, Onthe other ſide, if by reaſon of the 
cruelty of the H\usband the Wife ſhall blameleſly flie from him,and 
the Husband ſhall offer ſufficient ſecurity or caution for his future 
good behaviour to her, and her ſafety and peace with him,and the 
cruelty or ill uſage not ſuch, but that by ſuch caution the Wiſes 
peace and ſafety may be undoubtedlyſecur*d,and ſhe notwithſtand- 
ing refuſe to return, in ſuch caſe the Law will not compell himto 
allow her Alimony. Quia ultimaea culpa uxori nocet, Ferret, concil, 
34.04.18 Barbos 2p ſolut.matrim 11.44. 
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(15.) By the Civil Law, ifa Dowry or Marriage-Portion 
with a wife be promiſed and not paid tothe Husband, he is not 
obliged to allow her Alimony ; Gloſs. Auth. de non eligend. ſecunds 
Nubentes, Thereaſon whereof is, becauſe ſuch Portion quaſt in 


pretium datur \, 1. pro oneribus, C, de jur, Dotinm. But if by reaſon 


of ſome misfortune, her Parents or ſuch as undertook for the Pay- 
ment thereof, do after become inſolvant, ſhe ſhall aotwithſtand- 
ing have Alimony, even by that Law, which-in other reſpects 
ſeems ſomewhat ſevere in this Point, unleſs you can affect them 
with Fraud in promiſing what they knew they could not perform, 
Barbos, ff ſolut.Matri. nu.71. Or incaſe two perſons lay claim to 
the fame woman, each pretending ſheis his wife by Marriage, 
and the one of them move to have her kept under Sequeſtrationtill 
the Caſe be decided ; in this caſe ſhe ſhall have Alimony penderte 
lite of that Perſon at whoſe motion or inſtance ſhe is ſo Sequeltred, 
l. fi proluſorio, ff. de appellat. But if the controverſie be only be- 
tween a Man and a woman, touching the validity of a Marriage, 
as whether a Marriage or not ; in ſuch Caſe no Alimony is due, till 
ſome Matrimonial Proof appear, or that it doth ſome way conſtare 
de Matrimonio;, but whereever a Marriage doth appear, there A- 
_— ſhall be due pendenre lite, arg. 1. ſineger. ff, de lib, Ag: 
noſc. | 
(16.) John Owen lived apart from his wife : And upon Pe- 
tition of the wife to the Juſtices of Aſſze for Maintenance, they 
referr*d it to the Biſhop of Bangor, who ordered that he ſhould 
pay to his wife 10, per An, which was afterwards confirmed by 
Decree in the Council of Marches of Wales, And becauſe that John 
Owen diſobeyed that Decree, and did not pay the 10 /. per An. the 
Council ſent a Meſſenger to apprehend his Body, and cauſed his 
Goods and the profits of his Lands to be Sequeſtred. And Henden 
prayed a Prohibition : For that Alimony was not within their In- 
{truCtions. Richardſon demanded of him, if they could grant Pro- 
hibitions, if they meddle with a thing which belongs to Eccleſiaſti- 
cal Power, where they themſelves haye Power. Harvey was of the 
ſame Opinion, for this Court ſhould preſerve other Courtsin or- 
der. Yelverton ſaid, for the Sequeſtration of the Lands, they could 
not do that. Richardſon, they have not any Power to ſell the 
Goods. The Eccleſiaſtical Court is the proper Court for Alimony; 
and if the Perſon will not obey, they cannot but Excommunicate 
him. And by Yelverton, when that comes to them from the Biſhop 
to be confirmed, they cannot but walk in the Steps of the Biſhop; 
and a day was givento ſhew why a Prohibition ſhould not be grant- 
ed: andſo it was ruled (5). 


(17.) 


of Alimony. 


Str 


(17.) Dame Sherley wife of Sir Henry Sherley ſued inthe High 
Commiſſion Court for Alimony, and Hircham moved for a Pro- 
hibition; and ſaid that Alimony is not within the Jurisdiction of 
the High Commiſſion; for the Court of High Commiſſion is totry 
Ardua Regni, which are not triable by the Common Law. R:- 
chardſon, the Power of the High Commiſhon is not de Arduis 
Regni, but of Hereſies, and ſuch other things Eccleſialtical 3. and 
he faid, that the Court of High Commiſſion had ſpecial words in 
their Commiſſion, but not in the Statute of primo; and that the 
Statute de primo had no Prerogative in that : And ſo the Queſtion 
is, if the King may by the Common Law grant ſuch a Commilſlt- 
on. Hutton aid, that by theſame reaſon as he may zrant ſuch a 
Commiſſion, they may grant Commiſſions for all other things. 
Tebverton, 1 marvel how that came within their Commiſſion : he 
faid that in rempore Jacobi, upon a debate before him, Sir Edward 
Coke ſo fully ſatisfied the King. And this matter of Alimony was 
commanded to be put out of their Commiſſion. And upon that 
Richardſon (aid to Hitcham,move this again when the Court is full, 


for we may adviſe of this —- Et adjurnar, &T.(t). One Broke was (4) pame 


committed by the High Commiſſioners to the Fleer, becauſe he re- Sberley's Caſe. 


fuſed Alimony to his wife, and that being returned upon an Habeas Hetlrys Rep. 


Corpus, he was delivered. Broke's Cale. More's Rep, 

(18.) The wife complains againſt her Husband in the Eccleſ- 
aſtical Court Canſaſevirie, for that he gave hey a Box on the Ear, and 
ſpit on her Face, and whirPd her about, and called ber. damned Whore. 
Which was not by Libel, but by Verbal accuſation, after reduced 
to writing, The Husband deniesit, andthe Court erdercd the 


Husband to give to his wife 4 /. every week, pro expenſis liris and 


Alimony. Bark{yand Henden moved for a Prohibition. The Suit 
is originally Cauſa ſevitie, and as a Caſe wherein they Aſſes Ali- 
mony. And now fora ground ofa Prohibition,it was faid that the 
Husband chaſtiſed his wife for a reaſonable cauſe, as by the Law of 
the Land he might ; which they deniedand faid, that they had 
Turiſdittion in theſe matters de /ſeviria,&c. And afterwards that the 
wife departed, and that they were reconciled again. And then 
that reconciliation took away that Sev3tza before, as reconciliati- 
on after Elopement. Richardſon, it was ſaid. here, that the Suit was 
without Libel, but that is no ground of a Prohibition, for ſhe pro- 
ceeded upon that matter reduced in Articles, and we cannot grant 
a Prohibition if they proceed in their Form;zFor we are not Judges 


of their Form. But if they will deny a Copy of the Libel, a Prohibi- 


tion lies by the Statute. You fay, that an Husband may give rea- 
ſonable chaſtiſement to his wife, and we haye nothing todo with 
it : But only that the Husband may be bound to his good behaviour 


by 


A _ 
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by the Common Law. And the Sentence 5 Cauſa ſevitie is 4 men- 

ſac thoro, and we cannot examine what is Gaelty,and what not, 

And certainly the matter alledged is Cruelty ; for ſpitting #n che 

Face is puniſhable in theStar-chamber,But if the Husband had plead- 

ed a Juſtification, and ſet fortha Provocation to him by his Wife, 

to give her a reaſonable caſtigation, then there would be ſome co- 

lour of a Prohibition. Henden, we have made ſuch an Allegation, 

and it is abſolutely refuſed. Hutton, perhaps he is in conrempr, and 
then they will not admit any Plea; as if one be Out-lawed at Com- 
mon Lav he cannot bringan Action. But they adviſed the Plain- 
tif to tendera Juſtification, and if they refuſcd it, then to move 

(«) The Wife fora Prohibition (x). 

of Mr.cl-bey (19.) 3. was ordered bythe High Commiſlion-Court to give 
againſt her. Alimony to his Wife, and was bound in an obligation of 5001. to * 
_— one of the Doftors there, to give her Alimony, and touſe her as 
Het AP his Wiſe; And now he is ſued there again,and it is alledged againſt 
him that he had committed Adultery with divers Women, and 

that he had not given Alimony to his Wife, and thereupon B. was 

put to his Oath, who anſwered, that as to the point of Alimony 

he was not bound to anſwer,for that he was bound in an obligation 

to perform it, and alſo that he was ſued to diſcover upon his Oath 

the forfeiture of the Obligation, and for that the Defendent would 

make no other anſwer, he was committed to Priſon, and being 

brought hither by Habeas Corpus, the Court was prayed that he 
might be releaſed for the reaſon aforeſaid. Coke, Gawens Caſe 

which was ruled here in Wrays time, was the ſame Caſe in effect, 

and it wasruled that the Ecclſialtical Court may not examine him 

upon his Oath inſuch Caſe, andper Curiam B, was Bailed till the 

next Term, for that that was the laſt day of the Term. Coke, 

for that there is an obligation taken in this Caſe, Iwill grant a 

Pronibition for taking an Obligation for that, if it be moved, and 

it was not well done to take the obligation to one of the Dottors, 

but we ule to take the oblixation inthe Kings Name, Afich, 5.E, 
4.B.R.Rot.14.3, The Stat. of 2 H. 4. gives authority to Biſhops 

to Fine and Impriſon for Hereſie , And where one Reſer had given 

a Legacy to Biſhop Stephens, for which he ſued the Executor, who 

being for not payment thereof Excommunicated, faid that he was 

not Excommunicated hefore God, although he were before Men, 

for his Corn grew very well; for which words he was after Impri- 
ſoned, but he was Bailed here per Cxriam upon an Haheas corpus, 
for that it was not Hereſie, becauſe that Court hath Authori- 
ty toexamine ſuchthings which are given by the Statute of 10 
H.7. Onefaid thatthe Tenth part of Tithe: was not due 7u- 
re Divine, for which words he was Impriſoned, whereupon the 
4- 
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Habeas Corpus was brought, and that depended till 14 H. 7. at 
which time it was adjudged that it wab not Hereſie, and that the 
Court had Jurisdiction to examine that, it being given by Statute. 
And it ſeems to me that the High Gamrſhenr Court had no pow- 
erto Fine or Impriſon for Alimony.” Hil. 12. Jac. upon an Ha- 
heas _ by one Coda, the return was that he was Impriſoned by 
the High Commiſſion by that Warrant, viz. We command youts, 
him and Impriſon him for manifeſt Contempt- of the Court; for that he 
being ordered to receive his Wife, and to enter into an obligation to uſe 
ber as his Wife, he refuſes ſo to do. Coke, he (hall be BailPd, for that 
he could not be impriſoned by them. for Alimony, nor take abli- 
gation to perform their order. gry 
Sentence was given in the Eccleſiaſtical Court, that the-Wife 
ſhould be ſeparated from her Hushand;proprer ſevitim of the Hus- 


Mich. 12. Jae. 
B. R.Bradſtons 
Caſe. 

Rolls Reports, 


Hill. 12. Jac. B, 
R. Hyats Caſc. 


band,and Alimony allowed her there : the Husband prayed a Pro- Cro.p.2. 


hibition, ſetting forth he deſired a Cohabitation,and proffered aCan- 
tion thereby to uſe her fitly.. The Court denied it, becauſe the 
Court of the. Ordinary is the proper Court for allowatice of Ali- 


mony. | X 
ALibel was before the High Commiſſioners, Whithſupp6ſed di- 
vers cruelties uſed by the Husband apainſt the Wife,for which ſhe 
was enforced to depart from him, who would not allow her main- 
tenance, and therefore ſhe ſued before them'for Alimony : But be-- 
cauſe it i$a Suit properly ſuable before the Ordinary, wherein if 
there be wrong» the party may have an appeal3 Jud although it be 
one of the Articles within their Commiſlignto determine of; yet, 
becauſe it 15 not any of the clauſes within the Scat. of 1 'F:6. for 
which caufes the Commiſſion is ordained; the Court awarded a. 
Prohibition. ” TIE £4 
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CH AP. XXXVIIL 
0f Defamation. 


4 What Defamation is z how many ways it may be ;, and where Cog- 


nizable. 
2, Two ways of proſecution at the Civil Law in Cauſes: of Defama- 
.. tion. | 
' 3. Prohibition for ſuing in the Eccleſiaſtical Court upon the words 
[Drunkard and Drunken Fellow. ] | 
4. Several differences in reference to the Cognizance of the Temporal 
and Spiritual Courts in point of Slander. 
5. Whether Aion lies for calling one Quean ? 
6. Prohibition for ſuing in the Eccleſiaſtical Conrt for words tending to 
the obſtruttion of a Marriage, -\ 
7. Marters determinable at Common Lay, not Cognizable in the Eccles, 
- - ſiaſtical Conrts, __-, | edt | 
8. Whether theſe words Thou haſt taken a falſe Oath ] be Aftiona- 
ble, and in what Court ? 
9. Whether Aftion lies at Common Law, for ſaying Thou art a 
Whore, &c. 
10. Words of Slander tothe hinderance of Marriage, are Aflionable 
at the Common w'_; R | F TP: 
11, Defamatory words [ Thou art a Bawd and keepeſt a Bawd 
houſe ] hk and where Attionable ? # | 
12, Toſay A.isaCuckold, and that B. had layen with the Wife of 
A. is aDefamation ſuable in the Spiritual Court, 
13s The difference as to Cognizance between the words Thou art a 
Bawd, and I will prove thee a Bawd] ard the words | Thou 
keepeſt a Houſe of Bawdry. ] 
14. Toſay [ Thou arta Drunkard or a Drunken Fellow 7] whether 
Juch words are ſuable inthe Eccleſiaſtical Court ? 
15. The words Theis a Cuckoldly knave ] are ſuable not in the Tem- 
porvl, but in the Eccleſiaſtical Court, 
16, Whether the calling of Pimp, Common Pimp, be Attionable, and 
and in what Court ? 
17, Welch Jade, expounded to be Welch whore, and cognizable in 
the Eccleſiaſtical Court, , 
13, Whether the words Quean or Baſe Quean, be Attionable in the 
Eccleſiaſtical Court ? 


19, Attions 


(Vit of »Defanation. 


' 19. Aftionin that Court for Scandalizing «Parſon. 
20. Whether Ation lies in the Eotleſiaſtical Court, for ſaying of one 
that kept a Vikualing bouſe , that ſhe kept a Houſe of Baw- 


dry. | 

"21, Whether the words [Thou art a Pander] be Ationable at the 
Common Lay ? 

22. Church-wardens preſentment of a Fere Covert upon: a Common 
Report for Adultery, an Aftion of Defamation brought in the 
Eccleſiaſtical Court thereon, 

23. Whether Aftion upon the Caſe for words lies againſt an Infant of 
Seventeen years of age ? 

24. Several other Caſes at the Common Law pertinent to this ſub- 
jett of Defamation , what of them cognizable in the Ec- 
cleſiaſtical Court , and wherein the Prohibition lies - or 
nor, 


(1.) EF AMATION, properly ſocalled, is the utte- 
rance of Reproachful Speaches, with intent of raiſ- 
ing an ill Fame of the party ſo reproached ; Defa- 

mare ," eſt in mala Fama ponere : Bart. l, turpia.ff. de Legat. 3. This 

extends it ſelf to Writing, as by defamatory Libels; as alſo to 

Deeds, as by Reproachful Poſtures , Signs and Geſtures z Lind. 

c. author tate. verb, quicungue. in gloſs de Sent, Excommunicat. And 

as for the molt part it proceeds of malice, implying matters ei- 

ther of Crime or Defe , ſoit generally aimsat ſome prejudice or 


damage to the Party defamed. Whatever Cognizance the Tem- All Ations 
poral Laws of this realm do take of Defamations by vertne of Pro- of Defamation 


hibitions and Actions upon the Caſe; yetit will not be denied,but - 
that the Cognizance of Defamations, where they are duly proſecu- 


palavit, Ke. 


ted,doth properly belong to the Spiritual Law, ſpecially where the Caſe zarrow 

matter of the Defamation is only Eccleſiaſtical. againſt Lew- 
(2.) In all cauſes of Defamation the Party defamed had his E- *#ng- Hod. 

leion by the Civil Law , whether he would proſecute the Defa- **?: 


mer ad Vindiftam publicam , or ad privatum intereſſe,, the former 
whereof was made choice of , wherethe Defamed aimed more at 
the Defamers ſhame, than his own Intereſt; and choſe rather to 
reduce him to a Recantation, than augment his Caſh by his own 
Credit's diminution ; 1.in conſtitutionib, $. ult. ff. L. Cornel, The 
other, viz. ad privatum intereſſe,was choſen by ſuch Defamed ones 
as valued their Credit at a certain Rate,and choſe rather a Pecunj- 
ary Compenſation, than an unprofitable Recaatation; aiming 
more at their own private ſatisfaction , than at the Defa- 
mers publick Diſgrace. 1. ſtipulationem, F, plane. f. de yerbor, 
obligat. & 1. fi quis ab alio. ff. de re IP R But both of theſethe 

1 De- 
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Vid.Yrat. 2, 


E.3-C11. 


(e) Mich. 8. 
Car.B.R. 
Cuckowes Caſe 
Jones Rep. 


Defamed conld not have ; for havingdetermined his Election, he 
was therewith to reſt ſatisfied; only having obtained a Sentence a- 
gainſt the Defamer,for his recantation or publick diſgrace by yew- 
ſecuting him ad publicam 15ndittam,he might RONy have in Lieu 
thereof a pecuniary Recompence by way of Commutatzon, The 
Proſecution ad publicam vindiftamwas left to the determination of 
the Eccleſiaſtical Juriſdiftion, the other to the Cognizance of the 
Secular: Much in conformity to what the Laws of this Realm in 
Caſes of Defamation ſeem to ſay , viz. where the Proſecution is 
meerly for the Puniſhment of Sin, and Money not demanded,there 
the Spiritual Court ſhall have the Cognizance-But where money is 
demanded in fatisfaftion of the Wrongzthere the Temporal; ſpe- 
cially ifthe Defamer undertake to juſtifie the matter, or the words 
expreſs or imply a crime belonging to the cognizanceof the com- 
mon Law. Theſe Actions of Defamationare of a higher Nature, 
than they ſeem primo intuituto be ( a mans good Name being E- 
quilibrious with his Life;) and therefore the Law calls' them A; 
ones prejudiciales, that is, ſuch as draw leſſer Cauſes to-.them, but 
themſelves are drawn of none. 

(3.) One Libelled againft another in the Eccleſiaſtical Court, 


' for ſaying That hewas a Drunkard, or a Drunken Fellow, and an i- 


dle Drunken Fellow, and by the opinion of the whole Court a Pro- 
hibition was granted,and for ſuch words a Prohibition was grant- 
ted in C.B. in the Caſe of Martin Calthorp(e). 

(4.) One movedat the Barr fora Prohibition to the Eccleſiz- 
ſtical Court on a Suit there depending for calling one Bawd. Fones 
Juſtice conceived , that theſe Differences ought to be obſerved, 
where a Man calls a Woman Whore, or ſuch like Slander , for 
which Suit lies in the Eccleſiaſtical Court againſt the party (if 
the matter appear ) in that Caſe Suit lies for Slander there , and 
no Prohibition lies; & contra, if a man be called Thief, Traytor, 
or the like,whereon no Suit hes for the Principal in the Eccleſia- 
ſtical Court; butat the Common Law, if one be ſued for ſuch 
Slander in the Eccleſiaſtical Court , a Prohibition lies. If a man 
call one Bawd, for which Suit lies at the Spiritual Court and alſo 
at the Common Law; there if the Suit be for Slander in the Ec- 
clefiaſtical Court, in that caſe no Prohibition lies, for the Party 
hath Ele&tion to ſue mm which Court ſhe pleaſe : Soifa Woman be 
Slandred in her Repntation, whereby ſhe is hindred in her Mar- 
Triage, ſhe may ſue either at the Common Law orin the Spiritual 
Court for Slander, Andlaſtly, if a man ſpeak any words, for 
which no ſuit lies at Common Law, nor are ſuch as conccrnany 
thing whereof the Eccleſiaſtical Court takes Cognizance, it ſeems 
that in fuck Caſe if SuitLe in the Spiritual Court for —— 

| or 
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for Convitia, a Prohibition lies, as for calling one Kneve, Drum 

hard, or the like. Quere of that,the-Chief Juſtice agreed to that, 

the others ſaid nothing therein (f ). (f) Trin.2, 
(5-) ASuit was commenced inthe Eccleſiaſtical Court, where Car-B. R.A- 

the Libel was, that he called the Plaintiff Quear, or words to 222Ymus. 

thateffect» or importing the ſameSenſe; in this Caſe a Prohibi- /*"*Þ: 

tion was granted : (1) Becauſe no Action lies for that Word | 

Quean. (2) Forthe uncertainty thereof (g). (2) Anony« 
(6.) The Defendant faid toone Anthony Elcock ( who was mus.Latch, 

a Suiter to the Plaintiſſ, and with whom their was near an *P- 

Agreement of Marriage ) 1 kyow Davies Daughter ' well , 

ſhe did dwel in Cheapſide , and a Grocer. did get her with child, 

and the Plaintiff declared, that by reaſon of theſe Words , 

Elcock, refuſed to take her to Wife. Adjudged , that the 

Attion would lieat the Common Law , and the Suit was not to 

be in the Spiritual Court for Defamation; but at the Common 

Law, for that ſheis prejudiced in that whith ſhould be her Temps- 

ral advancement ; and the ground of the Aftion is Temporal. The 

truth of the Caſe was this;an Action upon the Caſe for a Slander 

was brought by Anne Davies againſt John Gardiner : That whereas 

there wasa Communication of a Marriage to be had between the 

Plaintiff and one Anthony Elcock;, the Defendant to the intent to 

hinder the faid Marriage,faid and publiſhed, that there was a Gro- 

cer in Londen that did get her with Child, and that ſhe had the 

Child by the ſaid Grocer , whereby ſhe loſt her Marriage. To 

which the Defendant pleaded Nor Gwiley, and was found guilty at 

the Aſſizes at Aylesbwry to the dammages of Two hundred Marks; 

and now it was alledgedin Arreſt of Jndgment, that this matter 

appeareth to be meerly Spiritual, and therefore not determinable 

at Common Law,but to be proſecuted in the Spiritual Court. But 

per Curiam, the Action lies here,for a Woman not Married cannot 

by intendment have ſo great advancement as by her Marriage, 

whereby ſhe is ſure of maintenance for her life, orduring her Mar- 

riage, and Dower and other Benefits which the Temporal Laws 

give by reaſon of her marriage;and therefore by this Slander ſhe 

is greatly prejudiced in that which 1s to be her Temporal adyance- 

ment, for which it is teaſon to give her remedy by way of Action 

at Common Law : asifa Woman keepa Victualing houſe , to 

which divers of great credit repair , whereby ſhe hath her lively- 

hood, and one will ſay to her Gueſts , that as they reſpect their 

Credits, they take care how they uſe ſuch a Houſe, forthere the 

Woman is known to be a Bawd, whereby the Gueſts avoid the 

Houſe, to the loſs of her Husband: ſhall not ſhe in this Caſe have. 

an Aftion at Common Law for ſuch a Slander ? Ir is clear that ſhe 

Hhhh 2 ſhall. 


”— — 


_—_ 


— 
5 


Of Deſtination. 


(b) Davis. 
ver[ Gard- 
ur. Poph. 


Rep. 
Vid.dia.Caf. 
Coo.Lid. 4-16 


35 Eliz. 
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ſhall. Soif one faith, that a Woman is a Common Strumper, and 
that it is aSlander to them tocome to her Honſe, whereby ſhe lo- 
ſeth the advantage that ſhe was wont to have by her Gueſts, ſhe 
(ball have her Afton forthisat Common Law. So hereupon 
theſe collateral circumſtances,whereby it may appear that ſhe hath 
more prejudice than can be by calling of one Hrlor, and the like, 
And judgment was given for the Plaintiff (+). 

(7. ) Touching Defamation,for which Suit is in the Eccleſiaſti- 
cal Court. Reſolved, the matter muſt be meer Spiritual and de- 
terminable only there; for if it concern.any matter which isdeter- 
minable at the Common Law,the Eccleſiaſtical Judge hath not the 

* cognizance thereof (+). 

(8.) Action was for theſe words, Pierce hath taken a falſe Oath 
inthe Court of Conſiftory of Exeter. -It was objeted, that for mat- 
ters in the Spiritual Court,an-Action will not lye: And the Stat, 

| Perjury, doth not extend to thoſe Courts, but it was 

reſolved, that. the Action did lye for theſe words, and that the 

Statute doth extend to ſuch and the like Courts ; as the Court of 

Star-chamber, &c. And the words,rbat he hath taken a falſe Oath, 

ſhall be intended actively, and ſhall amount totheſe words, He ts 

forſworn. In this Caſe it was ſaid by Prideaux, that theſe words are 
Actionable, although the Perjury be ſuppoſed tobe committed in 

the Spiritual Court; for he ſhall be Excommunicated if he will 

not appear,and he ſhall do penance in a white ſheet, which is as 
great a diſgrace as to be ſet upon the Pillory. And it was ruled in 
an Action upon the Caſe betwixt Dorrington and Dorringron,upon 
theſe words, : Thou art 4 Baſtard, that an Attion lieth,and yet Ba- 
ſtardy is a Spiritual matter, and there determinable ; ſo for theſe 
words, Thou art a Pirate, an Action lieth, and yet Piracy is not 
puniſhable by the Common Law, but in the Court of Admiralty. 
And theſe words, . He hath taken a falſe Oath, do amount to theſe 
words,. He is forfworn. ' Wray conceived, that the words are not 
Actionable,. for there is a Proviſo in the Statute of Elix. cap. 9. 
that the ſaid Act ſhall not extend toany Eccleſiaſtical Court, but 
that every ſuch Offender ſhall be and may be puniſhed by ſuch uſual 
and ordinary Laws as heretofore hath been, and are yet uſed, and 
frequent in the ſaid Eccleſiaſtical Court.Gaudy, upon theſe words, 
an Action doth not lye, for they are not pregnant of any Perju- 
7y in the Plaintiff, for he may be meer paſſive init: forif one of 
the Maſters of the Chancery Miniſter an Oath taany perfon,or any 
Commilſioners,c#c. and the Plaintiff ſweareth falſly , a Man may 
ſay that the Maſter of the Chancery,or theCommiſſioners have taken 
a falſe Oath : andyet he is not guilty of falſity. And afterwards 
Hutata Opinione Wray, that the Proyiſo in the faid Statute is P 

this 
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this intent, ſuch an offence may beenquirable and examined tn the 
Eccleſiaſtical Court in ſuch manner as was before, but the ſame 
doth not take away or reſtrain the Authority of the Common Law, 
but that ſuch an Offence may be hereexamined, &c. Andasto 
the latter exception upon theſe words. ( he hath taken a falſe Oath) 
it ſhall be incended Actively , and not Paſſhvely; And if fo, the 
Defendant ought to haveſopleadedit ; And afterwards Judge- 
ment was given for the Plaintiff (k ). (&) Hill, 32, 
(9.) Pollard and his Wife broughtan Action againſt Armſhaw, Eliz.Rot. 
for theſe words: viz, Thou art a Whore, for 1. S. Goldſmith hath 434B.R-+ 
the uſe of thy Body, and the Cart is toogood for thee, Per Curiam, _ _ 
the Action willnot lie; for the Common Law cannot define, who Rep. _ 
isa Whore ; but where if one keep a Victualing Houſe, it be faid 
ſhe keeps a houſe of Bawdry, an Action will lie (7). (1) 40 Eliz. 
On ) Attion upon the Caſe for words of Defamation, Where- B.R. Polard 
as the Plaintiffwas a Perſon of good Fame, and always free from 42d his Wite 
Adultery and Fornication,&c.And after thedeath of Brian her late 7 neg 
Husband,was in Communication with one Cowley for a Marriage _ : 
betwixtthem z T hat the Defendant to deprive her of her Fame, 
and to hinder her from the ſaid Marriage,ſpake of the Plaintifftheſe 
words, viz. ſhe is aWhore, and her Children ( innuendo her Chil- 
dren which ſhe had by the ſaid Brian late her Husband ) areFram- 
bilhes Baſtards (innuendo one Nicholas Frambiſh.) After Verdict up- 
on Nee-Gwilty,and found for the Plaintiff,it was moved in Arreſt of 
Judgment by Grimſton,that theſe words are not Actionable:For,for 
calling Whore, there lics not any Action ; and to fay that ber Chil- 
+ dren by her former Husband, are Frambiſhes Baſtards, is repugnant 
init ſelf; for they cannot be Baſtards,which were born in the time: 
of her former Husband : But allthe Court held that the Attion 
welllies. For to ſay of a Widow whois in Communication of 
Marriage with another , . that ſhe plaid the Whore in her former 
Hustands time » is a great diſcredit : And to ſay that her Chil- 
dren are Baſtards ( although in truth they cannot be Baſtardsin 
Law, yetin Reputation they may be ſo) iscauſe of loſs of her 
Marriage, and that none will marry with her; wherefore it was 
adjudged for the Plaintiff (-), (m) Mich.g. 
(11.) Attion upon the Caſe. Whereas he keepeth an Alchouſe Car.B. R. Do- 
Licenſed by Juſtices of the Peace , . that the Defendant to ſcanda- 79h) Brian 
lize the Plaintiffs Wife,ſpake theſe. words of her, Hang thee Bawd, _ a 
Thou art worſe than a Bawd: Thou keepeſt a Houſe worſe than a SY 
Bawdy houſe., And thau keepeſt a Whore in thy houſe to pull our my 
Throat. Upon not guilty pleaded,found for the Plainziff. Stone 
moved in Arreſt of Judgment, that theſe words are not Attiona- 
ble 3 but agreed, that for ſaying One is 4 Brwd, and kreps 4 oy: 
2045/0 
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houſe, Aion lies, becauſe it is a temporal Offence,for which the 


Common Law inflis puniſhment. But to call one Bawd with- 
out further ſpeaking, an ARion lies not,no morethan to call one 
Where. But it is a Defamation puniſhable in the Spiritual Court, 
And to fay That he keeps a Houſe worſe than a Bawdy bouſe hath 
not any intendment what he means thereby;wherefore the Aion 
lies not: Andifitbeintended, that ſuch words ſhould hinder 
Gueſts from coming thither, being an Alchouſe, the Husband on- 
ly ought to have brought the Action. And as tothat, the Court 
( abſente Richardſon) agreed. But forthe other words, they held 
the Action lies by the Hushand and Wife, for the ſlander to his 
Wife; and it is as much as if he had ſaid, that ſhe keepeth a 
Bawdy houſe; wherefore it was adjudged for the Plaintiff (z). 
(12.) Aprohibition was prayed, becauſe 4. and his Wife ſued 
in the Eccleſiaſtical Court for Deſamation, and ſpeaking theſe 
words of the Plaintiff, He was a Guckold and a Wittal, which is worſe 
t han a Cuckold, and that Aylsworth had layen with Ayloffs Wife ; 
And for theſe Defamatory words he ſued therezand becauſe it was 
alledged, that for theſe words, being but words of Spleen, Prohi- 
bitions had been uſually granted, day was thereupon given until 
this Termto ſhew cauſe why a prohibition ſhould not be granted, 
and divers preſidents were ſhewed, that for calling one Cuckold or 
Whore, Prohibitions have been granted : But now upon adyertiſe- 
ment all the Court agreed,that no Prohibition ſhould be granted, 
but that the Eccleſiaſtical Court ſhould have Juriſdiction thereof: 
For although they agreed,that there ought not to have been any 
Suit for the firſt words,they being too general ; yet being coupled 
with a particular, ſhewing that the Wife committed ſuch an Of- 
fence with ſuch a particular perſon,they be not now general words 
of ſpleen in common and uſual diſcourſe & parlance; But they held 
it was a Defamation ſuable in the Spiritual Court; whereupon the 
Prohibition was denied (0) -- Brownlow chief Protonotary 
produced on that occaſion ſeyeral preſidents, where Prohibitions 
had been granted to ſtay Suits for ſuch words,viz.Trin. 15 Fac. ret. 
2260, Purchas yerl. Birrel for that he was preſented at ſeveral 
Inqueſts within his Pariſh for being a Drunkard, and a Barretor. 
And Paſch.6.ac.Rot. 397. Prohibition to ſtay a Suit for calling 
a Parſon Heage-1rieft, And Mich. 21. Fac. Barker verſ. Paſmore : 
She is a Quean, and atainted Qyean, Prohibition granted. 

13. H.Praysa Prohibition to ſtay a Suit inthe Spiritual Court 
for Defamation for ſpeaking theſe words,thou art a Bawd,and I will 
prove thee a Bawd. And becauſe theſe are words properly determi- 
nable in the Spiritual Court, and for which no Action lies at the 
Common Law, a Prohibition was denied. But for ſaying, Thou 


keepeſt 


- 
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(p)-vid.27 H.8.and Glib.qfo.20. 
(14.) Prohibition was prayed to the Eccleſiaſtical Court to ſtay 
2 Suit there for Defamation, for theſe words, Thou art 4 Drunkard 


' or 4 Drunken fellow. And by the opinion of Croke, Fones and Berkley 


a Prohibition was granted: For theſe words do-not concern any 
_ matter, but meerly Temporal,and they be but Convitium 

emporale, and a common phraſe of brawling , for which there 
ought not to be a Suit in the Spiritual Court ;, and ſo it was held in 
Martin Calthorg*s Caſe, in C. B. but Richardſon doubted thereof, 


\ becauſe the Spiritual Court as well as the Temporal may meddle 


with the puniſhment of drunkennels; ſo it is not meerly Temporal: 
But he aſſented to the grant of a Prohibition, and the Party may 
( mT will) demurr thereto, whereupon a Prohibition was grant- 
ed 


in the Spiritual Court for Defamarion,in ſpeaking theſe words, He 


Knave and a cheating Knave, Suit being in the Spiritual Court , a 
Prohibition was granted upon good adviſement ; and the Court 
ſaid, that preſident is not like to this Caſe, for there was not any 
offence wherewith the Spiritual Court ought to meddle;bur in this 
Caſe for theſe words , it is properly to be examined and puniſhed 
there pro refor matione morum, for it is a diſgrace to the Husband as 
well as to theWife,becaule he ſuffers and connives at it, whereupon 
( abſente Richardſon ) the Prohibition was denied. Again,it was 
moved, that this ſhould be granted upon the Statute of 23 #.8, 
becauſe he was ſued in the Court of the Arches, which is in the 
Archbiſhops Juriſdiction, & the words were ſpoken at Thi/tleworth 
in London Dioceſs, as appeared by the Libel. But Jones ſaid that 
he was informed by Dr. Duck, Chancellor of Londen that there 
hath been for long time a compoſition betwixt the Biſhop of Lon- 
don and the Archbiſhop of Canterbury, that if any Suit be begun be- 
fore the Archbiſhop, it ſball be always permitted by the Bithop of 
London ;, ſoas it is quaſia general Licenſe, and fo not ſued there 
but with the Biſhops aſſent 3 and for that reaſonthe Archbiſhop 
never makes any Viſitation in London Dioceſs. And hereupon alſo 
the Prohibition was denied (r). 


London that word was known to be intended a Bawd, and further 
faid, that he was a common Pimp , and notorious » which be would 


juſtfe 


keepeth a houſe of Bawdry, this being matter determinable at Com- (p Mich.n. 
mon Law by Inditment, Suit ſhall not be inthe Spiritual Court Car.B.R. 


(4) Mich.8, 


q). 
(15.)Prohibition was prayed by Bulſtrod for Gobber,to ſtay a Suit ere 
a Cuckoldly Knave, and cited preſidents, that for ſaying, He is 4 _ ons \ 


| l[.9, 
(16, ) Attion,for that the Defendant had faid of and to the Plain- I L 
tiff, being of good fame, and one who had ſerved as Captain in Gobbets Caſe. 


the wars, hec verbain London, Tho art a Pimp, averring that in C10-Rep-par-3 


Holiugſheads 
Caſe, Ci 0. 


Rep, 
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(s) Mich. 
10.Car.rot, 
148. Dym- 
mock ver(. 
Fawcett. 


Cro.Rep. 


juſifie, After Verdidt for the Plaintiff, Licrleron (the King's Sollici- 
tor) moved in Arreſt of Judgment, that theſe wordsare not Atio- | 
nable; for it isa meer Spiritual Slander, as Whore or Heretick, and 
puniſhable in the Spiritual Court, and not at the Common Lay ; 
and he ſaid;that divers times Suits have been inthe Spiritual Court 
for {uch words,and Prohibitions prayed and never granted.vid.27, 
H.8.14. But to ſay that he keeps a Baway houſe, is preſentable in 
the Leer, and puniſhable at the Common Law. Ward, e Contra 
becauſe it isſpdken of one of an honourable profeſſion , viz, a 
Souldier, and trenches on his reputation to be taxed with ſuch a 
baſe Offence; and he ſaid , that ſuch offences have been divers 
times puniſhed in London by corporal puniſhment, but it was an- 
ſwered, that was by Cuſtom ; and there the calling one Whore is 
Attionable. Tones Juſtice held that the Altion lay not; and all 
the Juſtices agreed , that the expoſition and averment (that 
Pimp is known to be a Name for a common Bawd) is good. 
Croke and Berkley agreed, that the words are very ſlandrous, and 
more than if he had calPd him Adulterer or Whoremonger, &c. 
and may be indifted and puniſhed for it corporally , as 
tending to the breach of the Peace 3 and rule was given that 
Judgment ſhould be entred, &c. But was afterwards ſtayd 
(s). | 
(17.)Suit being in the Eccleſiaſtical court for calling a mans wife 
Welch Fade and Welch Rogue, Sentence being their in the Arches, 
the Defendant appealed ro the Court of Audience; and inthe 
Appeal mentioned the former words , and in the libel was inter- 
lined [| anda Welch Thief, ] and hereupona prohibition was pray- 
ed and granted,unleſs cauſe were ſhewn by ſuch aday to the con- 
trary: For it was held clearly, that forthe word [Welch Thief ] 
ACtionlies at the Common Law, and they ought not to ſue in the 
Spiritual Court : And for the other words, it was conceived up- 
on the firſt motion, they ought not to ſue in the Spiritual Court, 
for they be words only of Heat, and no Slander. But it wasafter- 
wards moved and ſhewn, that the ſaid words [ AWelch Thief ] 
were not in the firſt Libel,nor in the Appeal inthe time of the Ap- 
peal ; but were interlined by a falſe hand without the privity of 
the Plaintiff in the Eccleſiaſtical Court., and that upon Examina- 
tion in that Court, it was found to be fallly inſerted , and order- 
ed robe expunged. Andthat the words Welch Fade were ſhewn 
in the Libel to. be expounded and ſo known to bea Welch Whore ; 
which being a Spiritual Cauſe and examinable there, it was there- 
fore prayed that no Prohibition ſhould be granted ; and if it were 
granted , that a Conſultation ſhould be awarded. And of this O- 
pinion was all the Court, that the words [” and 4 Welch Thief ] 

| | being 


being unduly ifterlined, and: by Authority of the Eccleſiaſtical 

Court expunged, and inthat Court Fade is known and ſo expoun- 

ded for a Whore, our Law gives Credence to themtherein, and 

eſpecially being after two Sentences in the Spiritual Court. This 

Court will not meddle therewith. Wherefore Conſultation was 

granted, if any Prohibition was iſſued forth quia improvide ; and 

Rule given, that if a Prohibition was not paſſed, that none ſhould 

be granted (+). Uhr d 
(18.) It was moved fora Prohibition by Harris Serjeant tothe and his wite 

Court of Axdience, becauſe that the Plaintiff was ſued there for ver. 7efenes. 

faying to one, Thou art 4 common Whaxe and a baſe Quean : 3nd Har- Cro. kep. 

ris ſaid, that a Prohibition had been granted in this Court, for 

faying to one that ſhe was a pimperly Quean : And it was the Caſe 

of Managainſt Huckſler : And Finch ſaid, though the words are 

' not Actionable in our Law, yet they are puniſhable in the Spiritual 

Court, for the word Bear in their Law implies as much as Whore: 

But Hobart ſaid, that this word Year is not a word of any certain 

Senſe, andis to all intents and purpoſes an Individuum Yagum, and 

ſo incertain (#). (v) Trin. 19. 
(19.) In an Action upon the Caſe; that whereas he is Parſon Je Ny 

of D. and a Preacher, the Defendant Slandered him in hec verba, OOOOÞ: 

Parett is a lewd Adulterer, and hath had two Children by the Wife 

of 1.S. Twill cauſe him to be deprived for it. By the Court the Ati- 

on doth not lie : For the Slander is to be puniſhedin the Eccleſia- 

{tical-Court. And ſo awarded Quod Quer.nil.cap.per.bill.(x). (x) Caſe, 
(20.) D. had ſued T; in the Eccleſiaſtical Court for this, viz. Parett verſe 

That whereas ſhe was of good fame, and kept a Victualling Houſe mo . 

in good Order , that the ſaid T. had publiſhed that D. kepr an houſe "09" *Þe 

of Bawdry, T.now brought a Prohibition, and by the Court well ; 

for D. might have an ACtion for that at the Common Law ; eſpe- 

cially where ſhe kept a YVi#ualling houſe as her Trade. Note, 

27 H.8.14. And by the Juſtices, that the keeping of a Brothel- 

boyſe is inquirable at the Leer; and ſoa Temporal Offence. And 

ſo was the opinion of the Court ; Tr.7. Car, B. R., Mrs. Holland's 


Caſe (y). (y) Thorne a+ 
(20.) W.ſued L. inthe Ecclefiaſtical Court for a Deſamation,and gue _ 


had Sentence ; LZ. Appeals, and depending the Appeal comes 2 yoys.rep. 
Pardon, whichrelates to the Offence,and pardons it ; then L.de- 

ferrs his Appeal, and for that W, had coſts taxed him: And now L. 

prayed a Prohibition,becanſe he deferr'd his Appeal becauſe of the 
Pardon,which had taken away theOffence. And by theCourt in that 
Caſe,afterthe pardon theinferiourCourt cannot taxCoſts;butitwas 

urged that the ſuperiourCourts might taxCoſts upon the deſertion 

of the Appeal,which is an Offence after the Pardon, But it _ => 

- Tiil wer 
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fwered 6n the other ſide, that it was in yain toproſecutethe Ap+ 
peal, when the Offence it ſelf is pardoned. The words were, Thos 
art a Pander,to Sir Hen, Vaughan : And there was much debate if 
they were Actionableat Common Law ; yet it was agreed, that a 
Suit may be brought for them in the Spiritual Court,as for calling 
one Whore, Bawd, or Drunkard.: But otherwiſe by Fones, if he had 
ſaid, That he was Drunk,; for then a Prohibition lies. - Andit 
wasruled in 6 Fac. B. R. in the Caſe of Gradock againi{t Thomas; a 
Prohibition was granted in a Suit for calling one Whoreſon, And 
(z) Caſe Le» in Weeks Caſe, a Prohibition ina Suit for calling one Knave (z). 
wes agaipſt (22, )E. and 2M. being reputed Church-Wardens (but they ne- 
v 64:ton» NOY' yer took any Oath, as the Office requires) preſent aFeme Covert 
N npon a common report for Adultery, &c. And the Husband and 
Wife Libel againſt them in the Eccleſiaſtical Court for that Defa- 
mation. And when Sentence was ready to be given for them, the 
Church-wardens appeal to the Arches, where the preſentment was 
proved but by one Witneſs ; they Sentenced the Baron Feme, But 
now Ward Serjeant moved for a Prohibition, but it was denied by 
the Court ;, for they were Plaintiffs firſt. And aloit is a Cauſe, 
(a) Eaton and y;hich this Court had not any Cognizance of (a). = 
—_— _ (23.) Note, upon evidence to the Jury, Reſolyed by the Court 
(b) Sir Chriſto that an Afton upon the Caſe for words, lies againſt an lafant of Se- 
pher Hodsman Venteen years of age. For malitia ſuppler atarem (b), And itis 
verſ. Fohe faid at the Common Law, that ita Man Libel, in the Eccleſraſbical 
_ NY's Court againſt one for ſaying certain ;words of him, which he will 
7: Hill 4. Jac, Maintain in an Action upon the Caſe at Common Lawza Prohibi- 
E.R. inter tionlies(c). 
Twainand (24.) If a Man Libels inthe Eccleſiaſtical Court againſt one for 
ms nin ſaying that he isa}/tch or the Son of a Witch; although no Action 
oy 3” lies for that at theCommon Law, yet no Prohibition ſhall be grant- 
ler andBartl:tt, £d, for peradventure he may have ſomeSpiritual prejudice thereby, 
Adjudgd. if he ſhould be the Sonof a Witth,. as that he cannot be a Prieſt or 
(4)Rep.14+ the like : (for it ſeems all the force of the words conſiſts in the laſt 
m_ ge words, they being ſpoken in the disjunctive) (4). 
7+ Sn 295, Ifa Parſon of a Church call A. B. Drunkard,upon which A.B. 
rar. 2. anſwers thou lyeſt ;, if the Parſon ſue A.B- inthe EccleſfaſticalCourt 
(e) Mich 7. for giving him the {ye, a Prohibition lies, for that the Cauſe for 
put _ which he gave him the ke, is not Spiritual, but depending on a 
—_ pr cur, TEMPPTal thing precedent(e).But if a Man call a Miniſter Knave, 
: he may ſued for that in the Eccleſiaſtical Court, and no Prohibiti- 
Cf) Hill 7. Jac. on lies (f). If one man ſaysof another, that he will not hear Ser- 
B. per Coke: mons made by thoſe who have been made Miniſters by Biſhops z 
corn 73 he may be ſued for that in the Eccleſiaſtical Court, and o' Prohi- 
ade, — bitionſhallbegranted (&). 
Ic 


It a Man fays of another, that he keeps a Bawdy houſe, and is 
ſued for it in the Eccleſiaſtical Court, although he might have an 
Action at Common Law, yet the Eccleſiaſtical Law hath a concur- 
rent Juriſdiction in this, and the words are mixt, for which reaſon 
no Prohibition lies (>). And ifone fays of another, that he is a (b)25H.g.1 
Pander,. he may be ſued in the Eccleſiaſtical Court, for that the b. per Fieghere 
ſiguification of that word is well known, and ſounds to a Spiritual 5: 
Defamation (5), Or if a man ſays to another, Thou art a Cuckold- 0 Mich: 2. 
ly Knave, and for that he and his Wife ſue him in the Eccleſiaſtical _—_ 
Court for a Defamation, no Prohibition lies, for that theſe words yjrly. per 


amount to a Spiritual Defamation, viz. that his Wife was inconti- Poderidge and 


nent z in this Caſe a Prohibition was denied (&). Jones contra 
Hosbandand Wife wereDivorced for Adultery,4 menſa > thoro, AS E 


& mutuacohabitatione ( and as one of the Counſel ſaid, de omnibus 'gR. inter 1:5 
Matrimonialibus obſequizs, but the Counſel of the other party de- and cobbet per 
nied that) and after the Wife fneil in the Eccleſiaſtical Court a Curian 
Stranger for Defamation, and Sentence there given for her,and pe- 
nanceenjoyn'dto the party Defendant,and colts of Suit alleſſed for 
the Plantiff; and afterwards the Defendant appeals, and after the 
Husband of the Wife releaſes all Actions, and that Suit and all ap- 
pertaining thereunto,and the Defendant pleaded that Releaſe,and 
they remitted back the Suit to the inferiour Court again ; and now 
Gentry Recorder of London prayed a Prohibition, for thatnot- 
witſtanding the Divorce they continued Husband and Wife, and 
therefore the Releaſe ofthe Husband ſhould barr the Wife from 
having Execution of the Sentence, and ofthe Coſts 44 EZ. Inthis 
Court between Sreevens Adminiſtrator of one Sreevers, and T orte, 
the Caſe. was, That after Divorce for Adultery of the Husband 
+ Menſa & Thoro,the Woman ſued in the Eccleſiaſtical Court for a 
Legacy, deviſed. to herby the Teltator, and the Defendant plead- 
ed.a Releaſe thereof fromthe Husband, and thereupon a Prohibi- 
tionwas granted, and he; ſhew'dthat Preſident in Court, but the 
Preſident did not comprehend the Divorce ; But Doderidge faid,he 
well remembred when that Caſe was Argued,and the parlance then 
was about the Divorce... Weztworth, itſeemsthat no Prohibition 
ſhall be granted, #5#.7.7ac. inthis Court; ASuit was commenced 
in the Eccleſiaſtical Court by two Church-wardens,' and the: De- 
fendant there. pleaded the Retecafe of one of them, and thereupon 
a-Prahibition was here granted,and after a conſultation was grant 
ed, for that. they ſhall try.that,. having cognizance of the- Preuci- 
pa and.inthisCaſe the Releale is after-the-appeal, and therefore 
it may.not be pleaded/upontheappeal;forthe-Judgesiivtheappeal 
kavendipower but.to- examinethe former Sentences © arid'nor 2 
ny: collateral matter. -. Covearry, 1-a$rcoethe Caſo ofthe Clturett- 
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wardens, for that the Releaſe of one is not any Barr in Law, for 
38 Eliz. it was here reſolved between Methon and Winns, that a 
gift by the Church-wardens without the Aſſent of the Sidemen or 
Veltry is void; but it is otherwiſe here, for here the Releaſe of the 
Husband is ſufficient to diſcharge the Execution of that Sentence, 
the whichis all that we demand, 10. 3. ſuch Divorce is not any 
Barr of Dower. The Court ſeemed to incline that no Prohibition 
ſhould be granted, for that the Wife in ſuch Caſe may be ſued a- 
lone without the Husband by theEccleſiaſticalLaw,and this is mat- 
ter meerlySpiritual,viz. Defamarion,andtherefore we have nothing 
todo therewith,and theReleaſe of the Husband ſhall not diſcharge 
the Suit of the Wife, which is only to reſtore her to her Credit and 
— Reputation which was impeached by the other, and the Coſts of 
Suit is not for any Dammage, but meerly for the Charge of the 
Suit, and therefore the Suit being not diſcharged;the Coſts ſhall re- 
main alſo z and this Caſe isnot like the fore-cited Caſe of Stephens, 
for the thing for which that Suit was, was originally a Legacy due 
to Husband and Wife, and therefore there the Releaſe of the Hus- 
' band was a good diſcharge, but here was no duty inthe Husband 
(hb) Mich.14- originally, Ergo, &Cc.Curia adviſare vult (h). 
Jac. B.R.Mo- In Palmer and Thorps Caſe it was reſolved, that Defamation in 
_ _ the Eccleſiaſtical Court ought to have three Incidents, (1) That 
—_ A P thematter be meerly Spiritual and determinable iu the Eccleſiaſti- 
F.\/mer&Thorps Cal Court, as for calling one Hererick, , Schiſmatick, Advowtertr, 
Cafe. 25 El.f- Fornicator, (2) It ought to concern matter meerly Spiritual cnly; 
—_ for if it concern any thing determinable at common Law, the Ec- 
cleſiaſtical Judge ſhall not have Cognizance of it. See for this 22 
E. 4.20. the Abbot of St. Albans Caſe. (3) Thoughthe thing 
be meerly Spiritual, yet he which is defamed, cannot ſue there for 
amends ordammages, but the Suit there ought to be for puniſh- 
ment of the offender, Pro ſalute anime ; For this ſee «&ticulis cleri, 
& Circumſpette agatis,and Fitz. 51, 52, 53. but yet the Plaintiff 
ſhall recover Coſts there, and there if the Defendant to redeem 
his Penance agreeto pay a certain ſum, the Party may fue for this 
there, and no Prohibition lics in that Caſe. 

Ina Caſe of Prohibitian between 2. and A.in the Eccleſiaſtical 
Court;theCaſe was, aSuit was there forDefamation,by theWife of 
the party, a Sentence there given, and Coſtspro expexſis iris, the 
Husband did releaſe theſe Coſts,which they would not there allow 
of ; upon a ſuggeſtion here that the Husband was Divorced cauſa 
Aauteris, aProhibition was prayed ; and for which it was urged, 
that the Releaſe by the Hushand was good, theSuit being there for 
Defamation, Sentence there given, the Wife Divorced 4 Menſa & 
Thero, which doth not dillolye Yinculum Hatrimenis, but that op 
notwl 
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In 


notwithſtanding they may come together again when they will ; 
and ſuch aDivorce is no Barr of Dower.  Doderidge, They are on- 


ly to reſtore the Party to her gaod Name, in Caſe of Defamation : 


The point hereonly is, the Husband and Wife are Divorced, Cauſz 
Adulterii, The Wife ſues in the Eccleſiaſtical Court for Defamati- 
on,and there recovets,ahd Cofts.are giventhe which the-Husband 
didxeleaſe whether this Releaſe thus made by the Husband, ſhall 


barr the Wife of her Colts. And jfthey will not allow of this Re- 


leaſe there, whether a Prohibition ſhall be granted or not. The 


Whole Court clear of opinion, that no Prohibition in this Caſe is, 


to. be granted. : And.ſo by the whole Court, the Prohibition was 


denied, 


- 
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CHAP.” XXXVILL | 
Of Sacriledpe, 


1. Whenve the word Sacriledge is derived, what it imports, and the ſe. 

weral kinds thereof, 1 | 

. It is taken properly and ſtrictly, or improperly & in ſenſu largo ; 
and is of a mixt Cognizance. 

. The ſeveral ways whereby Sacriledge may be committed. 

. Who are intenaed by Perſons Sacred, againſt whom Sacriledge may. 
be committed , the diviſion thereof. buns 

. Bartol's Definition of Sacriledge ; ſeveral ſevere puniſhments there. 
of Recorded by Hiſtorians. 

. T he ſeveral puniſhments infutted on Sacrilegious perſons according 
to the Civil and Canon Law; The Civil Law more ſevere there. 
inthan the Canon \, how puniſh'd anciently in this Realm according 
to the Eccleſiaſtical Conſtitutions thereof, ; 

7, The dreadful Curſe anciently and ſolemnly pronounced in Parliament 

againſt Sacrilegious perſons, 

8, Aremarkable Fudgement that happened to a Biſhop of Bangor for 

Sacriledge. 


ey CRILEDGE, fromSacro & Lego, or 4 Sacris Le- 


— - 


a wv «WW 


gendts, that is, ſuffurandis,for that word Lego ſometimes 

ſignifies furars or rapere : Iſidor. lib. 1 Orig lit ſ.Sacrilegus, 
qui ſacra legit, h. e. furatur, In the Greek isegwvaie importing as 
much as to ſay o-acv mites, that is predari vel violare Sacra,for Sa- 
crileage is the violation or uſurpation of ſome thing that is Sacred, 
Gloſ. in cap. emnes Eccleſie, 17 q. 4. and may be committed three 
ſeveral waies, As (1.) either in reſpe& of the Perſon, as when a 
man doth wound or {trike an Eccleſiaſtical Perſon in Holy Orders: 
or (2.) in reſpect of the Place, as when one violates the Priviled- 
ges or Immunities of the Church or Church-yard : or (3.) in 
reſpect of the Thing, as when a thing Sacred or Conſecrated or 
deputed or dedicated to fome Sacred uſe is uſurped upon and ta- 
ken away, and this holds true, whether auferatur Sacrum de Loco 
ſacro, wel non ſacro, vel non ſacrum de ſacro, Linw. de Offic, Archipreſ. 
c.1,gloſ.inverb. Sacrileginm. 

(2.) Rn is taken either ſtri&Hy- and properly, as when a 
thing ſacred is ſtoln out of a ſacred place ; ſo it is held according 
to the Law generally, but either will amount tp Sacyiledge accord- 
ing to the Canons: or ina large ſenſe, and smproperly, and ſo it 4 
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tends ro” other Crimes? l. ſie 6; de Epi ole.' 0, he ſacriler, pr 
torum, "As - infritiging Wh bit: err Eee. 
aſtical goods and rhe | ike, whereof tore hereafter. Lindw.de im- 
mun.  Eccl, c, 2.gloſ. in'ver. Saeriltgi, TheEmpetours held their 
Conſtitutions ſo ſacred, that they called the violation thereofS«- 
criledge. I.un.c de Chims.Sacril, This Crime is of a mix cognizance, 
partly : Eccleſiaſtical, partly Secular, whereof each Juriſdiction 
way jure proprio-take coghizance. r, cunſir gener ale, De fora compet. 
So that this Crime of Sacriledge 1s not meerly Eccleſiaſtical, be- 
cauſe the cognizanee thereof in ſorne Caſes may appertain to the 
Secular Judge, atleaſt, qzod penam, l, i quis ih hoc c. de Epiſ, & Cler, 
And Heſtienſis fimſelf doth cotifeſs as much quoadpznamCorporalem, 
otherwiſe it is as tothe cenſures of the Churth' contra ralem fulm:- 
nandas vt ! ; | 

(3.) There are many ways whereby Sacriledge may be commit- 
ted, as by invading the rights and goods of the Church, by unjuſt 
and illegal vexing and moleſting the Church, by waſting and de- 
ſtroying'the Chatch)z by violating Eccleſiaſticks, by a Clerks con- 
ſulting with Sorbſayer?, - and Diviners, by violating Church-privi- 
ledges: and Immynities, by ſtriking a Clerk. Z:inaw, de immun. 
Eccl. c. ſeruls plo) in vevb. aiiſu Satrilego, Chiitch-burners, Church- 
breakers, Church-robbers, by ſtealing the Church-bible, the Cha- 
lice,- or other thitig out of the Church, by violating the Church- 
porch pr breaking the Doors thereof, by ſtrikingin the Church,or 
apprehending and taking any one there,by obſtruCting the Jurisdi- 
ion of the Chatch, or hindering any of that free acceſs which he 
ought to have to the Church, by uſtirping the Guardianſhip or 
cultody of a Church that is void, and under that pretence polleſs 
themſelves of the Goods and Revenues thereof, by uſurping and 
occupying the Oblations and Offerings of the Chnrch ; but to ex- 
plicate- the Crime - of Sacriledge to 1ts full latitude, it is requiſite 
in order theteto, to diſtinguiſh atight of things.Sacred which are 
violated thereby ; for as Habits are diſtinguiſh'd ex objeftw;ſo Vices: 
by the matters about which they are converſant ; now the matter 
of Sacriledge is ever ſomething Sacred, and therefore Sacriledges 
are diſtinguiſh*d according to the diverſity ofSacred things, whence 
Aquinas inferr's, that as there are Thyee kinds of things Sacredviz.. 
Perſons, Places, and ſome other Things : So there is a Threefold kind 
of Sacriledge, viz. againſt Perſons, againſt Places, and againſt other 
Things conſecrated and dedicated to Divine Worſhip. Which di- 
ſtinction the Canoriſts do generally hold in each Member thereof : 
As Sacriledge, (1.) Againſt Eccleftaſtical Perſons. cap. ſicut, &c. 
quiſquis.17.9.4.& in c, ſi quis deinceps uſq, ad cap. ſi quis ſnadente.cad. 
Cayſ.&4.(2.) Sacriledge againſt facred places.cap. Airor & c,Fra- 
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Ter(3.) Againſt the Goods ayd Revenues of the Church.cap. Sacrt- 


- 


leginr:.cap.OnmesEccleſie.&r cap. Attendendum.lt being exprelly ſaid, 
that Qui pecunias vel res Eccleſie abſtulerit, Sacrilegium facit in cap. 
qui rapit, There is no Sacriledge but may be reduced to one of 
'theſe three heads, although under them there may be divers other 
kinds of Sacriledges more particularly ſubdiſtinguiſh'd. 

(4.,) By Perſons Sacred is here underſtood ſuch, as ina peculiar 
manner are ſet apatt and dedicated to Divine publick Worſhipac- 
cording to SacredOrdination; and the principal kind of Sacriledge 
commillable againſt ſuch, is the laying of violent hands on them, 
whichis a violation of their Immunities or Priviledges. cap. ſi quis 
ſuadente. 17.9.4. And as to Sacriledge committed againſt Places fa- 
cred, the Canon is, That Sacrilegium Committitur auferendo Sacrum 
de ſacro, wel non ſacrum de ſacro, aut ſacrum deinon ſacro, cap. quiſ- 
quis 17.4. 4. Of which Three Members the Third doth not belong 
to this circumſtance of Place, And as to the ſecond Member there 
of the Civil Law determines otherwiſe than the Canon, for in that 
Caſethe'Civil Law ſays, that Res Privatorum, ſiin edem ſacram de- 
poſite, ſurrepte fuerint, furti,attionem non ſacrilegis eſſe. 1. Div.ff, ad 
leg. Ful.pec. yet among the Canoniſts it is communis opinio, that fur- 
tum in loco ſacro ſacrilegiumeſt, And where the Canon Law ſpeaks of 
Churches, it ſays, ſ qui depoſirayvel alia quelibet exinde abſtrahunt, ve- 
lut Sacrilegi Canonace Sententie ſubjaceant But every Offencedone in 
the Church,is not Sacriledge;yet it is held;that it isin the power of 
the Eccleſiaſtical Juriſdiftion, ſo to prohibit the doing of ſome 
certain things and aCtions in the Church,that ſuch as offend againſt 
the Prohibition, ſhall be reputed Sacrilegious,though the things in 
themſelves are not Sacriledge. The Canoniſts alſo do hold, that the 

perverting of the Holy Scripture,to uphold, maintain;or confirm 
Errors, is graviſſimum Sacrilegium. Suarez, lib.3 deSacrilegio c.7 nul, 
(3.) Notwithſtanding what has been ſaid, Bartol defines Sacri- 
ledge to be rbe raking away or ſtealing ſome ſacred thing out of ſome 
Publick ſacred place ;, this is molt properly Sacriledge, according to 
Bartol. Bart. in l, Sacrilegis penam. ff. ad Leg, Jul. Peculat. to 
which it may not be impertinent or ſuperfluous to add [| cum an 
mo furandi.”) The Civil Law puniſh'd it with death, Barr. hid. 
& alu D E. in dift.L, & Menoch, de Arbit. Fud, l. 2. Cent. 4. Caf. 
389. 2.2, $0 the Athenians put a Boy to death for ſtealing 
a Plate of Gold out of Diana's Temple which fellfrom herCrown. 
Elian lib.5. de var. Hiſt.cap. 16, Among the Grecians the Sacrile- 
gious Perſons were not to bave the common humanity of a Grave, 
but were caſt out unburied. Died. Sicul. 1b. 16, Biblic. in 6, An. 
Philippi, Philip King of Macedon in his holy War againſt the Pho- 
cenſes, having taken their General Onomarchus and routed their 
Army 
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Army,commanded the General to be hanged,the reſt to be drownd 
like Sacrilegious perſons. Jdem ditt, lib, ann. 8. Philip, Alexan- 
der the Great in the Ofympick Games cauſed it to be proclaimed by 
an Herauld, that all Exiles and Baniſhed perſons, except for Sa- 
criledge and Murder, ſhould be permitted to retura to their own 
Countrey. Jdem. lib. 17. Ax. 9g. Alexandri, & Gemiſt, Pletho,lib.2. 
de Geftis,Grec poſt pugnam Mantineam, Pleminius Ambaſſador from 
Scipio to the Senate of Rome, having robb'd the Treaſure of Pro- 
ſerpina,and being now nigh dead by a moſt fearful and horrid kind 
of diſeaſe before he was broughtto his Trial, the Roman Senate 
notwithſtanding condemned him in double the ſum to Proſerpina. 
Livins lib. 9. Bel. 2. Punic, & Valer. l, I.cap,2, Domitian, when 
it was reported to him by the Flamens or Jupiters High Prieſts, 
that one had erected a Monument for his Son with Stones deſign'd 
for the Temple or Capitol,commanded the monument to be pulled 
down, and demoliſhed,the bones and Aſhes of the Party to be caſt 
into the Sea,and the ſtones to be reſtored to the Temple : Sueror. 
in Domitian. cap, 8. Xenophon relates out of the Laws of the 4- 
thengans againſt Sacrilegions perſons in theſe words, wiz. Fudge, O 
AtheEnians,in this matter according to the law made againſt Sacti legi- 
ous perſons and Traitors,That if any hath committed Treaſon or Theft of 
things Sacred, let him be adjudged to death, and let Sentence be 
that he be not buried in Athens, 4nd all his goods confiſcate, X enoph. 
delege Athenienſ. Another Law againſt Sacrilegious perſons apud 
ConſtantinumHarmenopulum, i» hec verba, Whoever ſteals any 
thing Sacred out of 4 Sacred place , let him have hie eyes pluck'd out. 
Conſt. Harmen, lib. 6. Prompt .jur. car. 5. Gunttranus King of the 
Pariſians and Galls,with his Nobles and Biſhops aſſembled on the 
Feſtival of Symphoryanus, made a Law that their Armies or 
Soldiers ſhould not on pain of death,either in their March or on 
' a Victory, ruſh violently into any Churches or rob the ſame.Greg. 
Turon, lib, 8. Hiſt. Franc.c. 30. Clearchus and Scitalces, Soldiers 
under Alexander the Great, being accuſed by his Army of robbing 
and ſpoiling Churches and removing antient Monuments, were 
commanded to be put to death.0rximes, who ſucceeded Phraſaor- 
tes in the Kingdom of Perſia, being accuſed and convicted of rob- 
bing and waſting the Temples, Churches, and the Monuments of 
the Kings,was by Alexanders command Crurified to death, Arria. 
lib, 6, in fin, de expedit, Alexan., The Law in ſome Caſes doth 
leave the Penalty of Sacriledge Arbitrary , eſpecially where an 
Churchesare notoriouſly and violently broken open, andthe Of- 
ferings or ſacred Vellels thence ſtolen away by night, in which cafe 
the Puniſhment is Capiral,and ſo practiced in the kingdom of Na- 
ples; Boryrs Deciſ,254.91.13, It isnot the value of the thing ſtolen, 
KkKE that 
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that cauſes this crime Of Sacriledge to be ſo ſeverely puniſhed, but 
becauſe there is more ofaudacity and iniquity in this kind of Theft 
than of others of inferiour circumſtances; and therefore Caliſtrarus 
accuſed Menalopus that he had robb'd Templi Cuſtodes, Anglice, 
Churchwardens,and had thence ſtolen away 3 very ſmall Veſſels 
minim ponderis, yet even this was puniſhed as Sacrleage of a yery 
criminal nature. Innumerable are the Preſidents of this kind found 
among Hiſtorians, to which might be added that of Famous or 
rather Infamous Remark,touching Charles Martell, King of France, 
cujus animam ( ſays Tritemins ) viſam deportari ad Inferos, quod 
multas Eccleſias ſpoliaſſet dum bellis inimicos perſequeretur. Tritem, 
in Breviar. Hiſt, Franc, in fin. . 

(6.) Touching Sacriledge as diverſified in reſpect of Perſons, 
Places, and other things Sacred, the Canoniſts enumerate ſuch 
kinds thereof , as would ſeem very uncouth and ſtrange for us to 
hear of in this Kingdom,as the Conſtitution of Eccleſiaſtical State 
thereof is now moſt proteſtantly eſtabliſhed;they are therefore her 
purpoſely omitted. The penalties likewiſe inflicted on Sacyilegiow 

r{ons vary according to circumſtances, & as the kinds or degrees 
of the Sacriledge are; and herein the Canon and the CGiviMLaw 
have provided very different penalties; which at the Caron Law 
are of one kind , and at the Gvil Law of another : But accord- 
ing to the ancient Eccleſiaſtical Conſtitutions of this Realm,Sa- 
criledge of what kind ſoever, regularly incurr's the penalty 'of Ex- 
communication, which admits alſo of diſtinCftions : For as there 
is the greater and the leſſer Excommunication ſo there is Excom- 
munication ipſo fatto, in Contradiction to that which is only ip- 
ſojure;, alſo the Lawevenin this point of Sacrsledge doth diſtin- 
guiſh between Excommunication latam, end ferendam ; for if it 
be Sacriledge committed againſt an Eccleſiaſtical Perſon, then ac- 
cording to the Canon Law,& as heretofore praCticed in this Realm 
the penalty was Excommunicatio lata, but when itis in reſpet of 
ſome things pertaining to the Church,ia that caſe the puniſhment 
was Excommunicatio ferenda. Lindw. de immun. Ecl. c. 1,Glo, in ver, 
omnibus penis. And ſometimes a pecuniary puniſhment was inflict- 
ed for Sacriledge. 17. q. 4. c. quiſquis, & c. ſi quis contumax. The 
Eccleſiaſtical Law doth not puniſh Sacrileage with that auſterity & 

ſeverity as the Gvil Law doth, 1. Sacrilegio ff. ad Leg. Ful. peci- 
lat. whereby the puniſhment ſometimes is Damnatio ad beſtias, 
ſometimes the Sacrilegious perſon is burnt alive;ſometimes hung on 
Fork, ſometimes condemned to the Mines,ſometimes baniſhed,& 
fometimes ſentenced to death in the ordinary way of Execution. 
He that is guilty of Sacriledge againſt an Eccleſiaſtical perſon is by 
the Canon Law Excommunicatus ipſo fatto, 17.9.4.c. fi quis ſuadente. 
But 
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But if he be i» rebus Eccleſie,he is by that Law Excommunicandus, de 
Foro _ c, conqueſius. If it be committed in the Church, and 
that by firing or breaking it open, in that Caſe the Saorilegious 
perſon 1s ipſo jure excommunicated, de ſent, Excom. 6, conqueſts WW 
it be without burning or breaking it open,as when a thing being 
left in theChurchzis taken away,in that caſe he ought to be excom- 
municated. De furtib. c, fin. And this (ſays Lindwood)) may ſtand 
as a rule in Lawzthat wherever you find that regularly the Sacri- 
legious perſon is not pſo jure excommunicated majors Excommuni- 
catione, it hath theſe ſeveral Falentias, that is, it doth not hold 
in caſe of Burning, violating ſpoiling and waſting ofthe Church, 
nor in burning or CIIEG the Church door, nor in Sacr:- 
ledge againſt an Eccleſi perſon nor incaſe of ſtriking or vi- 
olently apprehending any man in the Church, nor in any forcible 
or violent taking away any thing out of the Church,nor in any that 
were excommunicated before for the like Offence, nor in ſuch as 
pull down or demoliſh the Body of the Church or any part thereof 
and the like, Lindw. de immu, Eccl. c.ut invadentib,glo.in ver. Ex- 
communicats, All which is likewiſe expreſly ſet down in F.de Athons 
Gloſs on Cardinal Orhobox's Conſtitutions, de abſtrabentib. Confug. 
ad Eccleſ.c ad tmelam glo. in ver .Obſervari.and ſeems to have an I 
equate affinity with what Solomon ( who, as in other things, ſo ſpe- 
cially in matters ofthe Temple,had the beſt experience ) ſays , 7x 
is 4 ſnare tothe man, who devoureth that which is Holy, Pro.20,25. 
(7.) Thedreadful Curſe denounced againſt Sacrilegious perſons 
appears in that remarkable paſſage in Parliament about Four hun- 
dred years ſince,where the Priviledges of the Clergy, and Franchi- 
ſes of the Church,were (with the Liberties of the People)grant- 
ed, confirmed, and ſetled by the King in full Parliament, Ao 
1253.in ſuch aſolemn manner, as no Hiſtory can parralel; The 
King ſtood up with his hand upon his Breaſt, all the Lords Spiri- 
tual and Temporal ſtood with burning Tapersin their hands,the 
Archbiſhop pronounceth as followeth, viz. By the Authority of God 
Omnipotent, of the Son, and of tha Holy Ghoſt,&&c. We Excommuni- 
cate, Anathematize, and ſequeſter from our Mother the Church, 
allthoſe, who henceforth knowingly and malicionſly deprive and ſpoil 
Churches of their right , and all thoſe that ſhall by any art or wit raſh- 
ly violate , diminiſh, or alter ſecretly or openly, in Deed, Word, or 
Counſel, thoſe Eccleſiaſtical Liberties, &c. Granted by our Lord the 


King, to the Archbiſhops, Biſhops, Prelates, 8c, For everlaſting me- 


mory whereof , we have hereunto put our Seal, After which, all 


throwing down their Tapers, extinguiſh'd and ſmoking, they all ... 

hid, Solet alter ſhall go againſt this Garſe, be extintt and finkin vikTha.Poe. 

Hell, And Ethelwolphus, the ſecond ſole monarch among the Sax- gng.p.22g. 
67 
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on Kings; having by advice of his Nobles,granted forever to God 
and the Church, both the Tithe of all Goods, andthe tenth part, 
of all the Lands of England,free from all ſecular Service, Taxes,or 
Impoſitions whatſoever, concludes the faid Grant or Charter of 
Donation in theſe words,viz. Qui augere voluerit noſtram Dinatio- 
nem augeat Omnipotens Deus dies ejus proſperos ſi quis vero muta- 
re yet minuere preſumpſerit , noſcat ſe ad Tribunal Chrifts rationem 
redditurum. 

(8.) Dr. Heylyn in his Eccleſia Reſtaurata relatesa remarkable 
paſſage touching a ſad Judgment;that in the time of Queer Mary 
befel Buckly,Biſhop of Bangor, An. 1541, for the Sacrilegious ha- 
vock he madeof the Lands and Patximony of that Church , who 
not content to alienate the Lands,and weaken the Eſtate thereof, 
reſolved to rob it alſo of its Bells ( for fear perhaps of having any 
knellrung out at the Churches Funeral ; ) and not content to ſell 
the Bells which were five in number, he would needs ſatisfie himſelf 
with ſeeing them conveyed on Shipboard,and had ſcarce given him- 
ſelſthat fatisfaction,but was.immediately ſtruck blind,and ſo cot: 
tinued from that time to the day of hisdeath : F 


CHAP. XXXIX. 
ts Of Simony, 
1; The Definition and deſcription of Simony ; the penalties there- 
0 


2. The difference between Simoniacus and Simoniace Promotus ; 
rhe latitude of that word Simony. 

3. How the annual value of the Benefice is computable upon the for- 
feiture by reaſon of Simony. 

4. Whether aClerkSimoniacally preſented, but not privy to rhe Si- 
mony , be diſabled for that turn to be preſented by the King tothe 
Same Church ? 

5. The dinerſifications of Simoniacal Contratts, or the various ways. 
of committing Simony. | | 

6, Pu Obligation to preſent one upon condition of reſignation,may not * 

Simony. 
"<0 wn one a Sim of Money to beftow his endeavour to 
_- one to be preſented to a Benefice,, is aSimoniacal Con- 


Fract, 
8, Seveyal ways of contratting, obliging, and agreeing, which will a- 
mount to S1mony. 
9. AClerk may oblige to his Patron topay a Sum yearly, and yet no 
Simony. 
10, The Plea of Simony #s 4 good Barr to the Parſons demand of 
Tithes, | 
11, Whether the Fathers free Covenant with his Son in Lawgupon the 
Marriage of his Daughter to preſent him to ſuch a Living when it 
Falls, be Simony ? 
12. Whether a Simoniacal Vſurper ſhall prejudice the rightful Patron, | 
bygiving the King the preſentation. 
13, Whether an Incumbent that is in by Simony, may after a general 
Pardon be removed, 
14, The grand Caſe of Calvert and Kitchin at the Common Law 
touching Simony. 
15. To convey acarrupt gift by a innocent hand', will not excuſe it 
from being Simony. 
16. The Kings Caſe againſt the Archbiſbop of Canterbury,  Sir- 
John Hall, and Richard Clark rouching Simony. 
1-7, .T he Proof of Simony in a Parſon is good to barr him of Tithes, . + 


18, 4 


is. A Patrons Preſentation upon the Preſentees Obligation to 
4 Reſignation within Three months after the Patron ſo eaſe 
may amount to Simony within the Statue of 21 Eliz.cap, 


16, 

19. Acorrupt contratt for an Advowſon may make the ſubſequent in. 
cumbent $1moniacal. P21 

20, To plead aSimoniacal Contratt againſt a Bondgt not ſo appeare 
ing, is no admiſſable Plea, | 

21, Maſters of Chancery, why ſo called;and what they were ancient. 
| | | 


22 Probibirion to the High Commiſſioners,that would have put a Pax- 
fon to his a gems umn: JT | þ 

23. In what Caſes ( byreaſon of Simony) the Patron ſent af.. 
ter Six months ;, and the Church fad to be full as 05d 4.4 " 
nother, | 

24. The injunttion of King Ed.6.againſt Simony. 

25. The form of the Oath of Simony. | 

26; ASimoniacal Contratt a good plea in Barr of Tithes, . 

25. Afurther deſcription in Law of the difference between Simonia- 
cus, 4axdSimoniace Promotus. | 

33. TheSimoniace Promotus, rhough ignorant of the Simony,yet 
is deprivable in the Eccleſiaſtical Court. . 

29, ASimoniacal Contratt, ro which neither the Incumbent ney the 
—— are privy, may yet be Simony within the Statute of 31 
Eliz. 

30. Simony 3n it"s utmoſt latitude is properly cognizable in the Eccle- 
ſraſtical Court. 

31, Simony worſe than Felony ; A Bond or Obligation good;though 
entred into upon 4 Simoniacal Contratt, | 

32 Whether a Parſon ouſted for Simony, may be after admitted to the 
ſame Benefice by the Kings preſentation, 

33, APerſon Simoniace Promotus, and ouſted, 55 by the expreſs 
words of the Statute diſabled to accept the ſame Benefice. 

34. Where Simony is pleaded in Barr of Tithes, the Eccleſiaſtical 
Court ſhall take cognizance, and no Prohibition lies, 

35. Whether tht Father may buythe next ayoidance,and preſent his 
Son ;, noSimony to buy an Advowſon. 

36. roprocure a Man ( in conſideration of Marriage ) to be preſent- 
red to a Benefice, is $imony. 

37. Four obſervations on the Statute of 31 Eliz.cap.6. bythe Lord 

, Coke. , 

38, The extent of the words(Preſent or Collate) in the ſaid Statute, 
alſo the diverſity in Law between a Preſentation made by a Right- 
tul Patron and ax Uſurper. 

| 39, What 


ur” Simony. 


Arr 


39. What puniſhment by the Canon Law in caſe of Simony ; and 
the ſtrange conceit of Rebuffus touching the ſame. 

40. Thereaſons why it hath its denomination from Simon Magus; 
how many ways it may be committed accordirg to the Canon Lay, 


(1.) CV IMONT (from Simon Magus, as Thomas Aquinas and 0- 

thers conceive, Tho, Aquin.20.2.e.4.100.art,1,0 40. ) 

is ——_— to Paxormitans definition thereof, ) fudio- 
ſa voluntas emendi vel vendends aliquid Spirituale -, wel Spiritual 
annexum, opere ſubſecuto , Panor c, Nemo extra, &c, Orit may be 
deſcribed thus, viz. Simoryis whenany perſon is preſented or col-  _. 
lated to any Benefice with Cure of Souls,Dignity, Prebend,or Li- —_— 
ving Eccleſiaſtical,c#c. or hath any ſuch given or beitowed on him aſtica, 2 Si- 
for or in any m_— of any ſum of Money, reward,payment, gift, mone illo 
profit, Or benefit directly or indirectly, or for or by reaſon of a- bus fu 
ny promiſe, agreement, grant, bond, covenant or other aſſurance — I 
for any ſumot Money, reward, payment, gift, profit or benefit rieus Sandi 
whatſoevergdireCtly or indirectly, or for opin reſpect of any ſuch pecuniis emi 
corrupt cauſe or conſideration; and every Preſentation,Collation pocavit. 
and gift, asalſoevery Admiſlion,Inveſture and Induction, there- ——_ eſt 
upon is by the Statute utterly void (c), and whereby the King his — gs 
heirs and ſucceſſors for that one turn only ſhall preſent,collate,&c. diſtribui 
Andevery perſon: ſo giving or taking any ſuch ſum of Money, &c. debent. 
taking or making any ſuch promiſe, &c. doth forfeit and loſe the (*) Stat-3t- 
double value of one —_—_— ofevery ſuch benefice. Moreover, **=©*®* 
the perſon ſo corruptly taking any ſuch Benefice is thereupon and 
from thenceforth adjudged a perſon diſabled in Law to hold and 
enjoy the ſame Benefice(4). The like penalty of the ſaid double _ 
value doth he incurr, whofor any ſum of Money, reward, &c, (4) S4tbid. 
directly or indirettly ( other than the Lawful Fees )) or for or by 
reaſon ofany promiſe, &c. doth admit, inſtitute, inſtall, induct 
any perſon to, or in any Benefice with Cure,&c. Likewiſe, if any 
Incumbent of any ſuch Benefice ſhall corruptly reſign or Exchange 
the ſame, or for or in reſpect thereof ſhall corruptly take, dire&- 
ly or indireCtly, any penſion,ſum of money, or benefit whatever, 
in ſuch caſe both the giver and taker corruptly as aforeſai d, ſhall 
forfeit double the value of the ſum ſo given;taken, or had,whereof 
the one Moiety tothe King, &c. the other to him thart ſhall ſue 
for the ſame in any Court of Record (e). In which Statute of 31 («) Thid. 
Eliz. there is a Proviſo,that the cenſures Eccleſiaſtical ſhall not be 
reſtrained by any of the premiſes therein contained. 

(2.) They thac Simontacally buy Eccleſiaſtical Livings are com- 
pared to Simon Magus, and they that ſell them to Gehazs the Ser- Ki 
vant of Eliſha'f )Ii a perion be polleſt of an Eccleſatical Living 28 td 
by 


Of, Simony. 


(b)DiR.St, 
31 Eliz, 
Univerſas 
promiſſiones 
& paCones 
Simoniacas 
penirus revo- 
camus,8: 

cas in poſte- 
rum fer! 
diſtriivs 
inhibemus. 
—  Con- 


ſlit. Orhobon. 


cap. quia 
plcrumgz 


(3) C> 3.Inft, 
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by ſuch Simory as whereunto hewas not privy, he-is {aid to be in 
only Simoniace-: but if he be in any corrupt and Simoniacal Con- 
tralt to which himſelf is a party, and was privy and conſenting 
thereuntozin that caſe he is Simoniacus; both which are inhibited by 
the Canons Eccleſiaſtical or Provincial Conſtitutions, as alſo are 
the ſaid corrupt and Simoniacal ſelling as well as buying Eccleſialti- 
cal Livings, 'Lind. c. Null liceat . Eccleſiam Cc. Guia plerungue. 
and that under penalties greater than the temporal Laws did then 
or now will allow of, And although by S:mony in the vulgar ac- 
ceptation of the wordzis commonly underſtood ſuch corrupt Con- 
tratts for Eccleſiaſtical Livings as aforeſaid,yet it hath a more ex- 


tenſive ſignification and that is a more proper ſenſe, which is by 


corrupt Ordinations of Miniſters,as for undue Licences to Preach; 
for prevention whereof it is provided in the Statute aforeſaid (b), 
that if any perſon ſhall receive or take any Money, Fee, Reward, 


.or any other profit directly or indirectly , or any promiſe, Agree- 


ment, Covenant, Bond, or other aſſurance thereof ( Lawful Fees 
excepted)for.or to procure the Ordaining or.making of any Mini- 
ſter, &c. Or giving any order and Licenſe to Preach, ſhall forfeit 
Forty fhillings, and the Miniſter ſo made Ten pound, beſide the 
loſs of any Benefice, Living,or otherEcclefiaſtical promotion after 
Induction, that any ſuch Miniſter ſhall within ſeven years next af- 
ter ſuch corrupt entering into the Miniſtry,accept and take : the 
one halfof which Forfeitures do go to the King,&c. the other to 
the-Informer, &c. And thePatron in that caſe may preſent, &c, 
as if the party ſo induCfted were naturally dead, 

(3.)The forfeiture of the double value of one years profit of the 
Church by way of penalty,as is before mentioned,is not to be com- 
puted-only-according to the valuation in the Kings Books in 
the'Firſtfruit Oſfice,but according to the juſt and full annual value 
of the church(s ).T his double value ſhall be accounted according to 
the very or true value,as the ſame may be let, and ſhall be tried by a 
Jury,and not according to the extent,or taxation-of theChurchyCo. 
par.3. Inſt gap.71. Andalbeitthe Clerk benot privy to the Sime- 
-11ack Contract,yet it ſeems the Patron ſkall pro hac vice loſe his Pre- 


{#) Co.12.74, ſentation(k). But the Title of the rightful and uncorrupt Patron 


ſhall not be forfeitedor prejudiced by the Simoniacal Contratt of 
an Uſurper;albeir the Clerk be by his preſentation admitted, inſti- 

zuted and induRed,ner entitle.the King to preſent. | 
(4.) The Church,notwithſtanding the Admiſſion, Inſtitution 
and Induction, becomes void, whether the Clerk preſented were 
a party,or privy tothe corrupt and S:zomzacal Contratt or not; 
But Sir Simon Degge in his Parſon's Counſellor puts the material 
Queſtion, wwz. Ii hether theC leh that is preſented upon 4 —_ 
ca 


—_— 
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cal ContratF , to which he is neither nor privy, be diſabled for 

that turn to be preſented by the Ki ke @ by Yd ? 

In order tothe reſolution whereof he acquaints us with a Caſe re- 

ported, wherein it was adjudged,that if the Clerk were preſented 

upon a Szmoniacal Contratt 3 to which he was neither nor 
 oprivy,that yet notwithſtanding it was a perpetual diſability upon 

that Clerk as to that Church or Living (7), The like in another (1) paſch, 
Caſe, where B. ( the Church being void) agreed with the Patron 17 Jac. B.R. 
to give him a certain Sum of Money for the Preſentation ; B. pre- Caſe Fowler 
ſented C. who knew nothing of the Simoniaca! Contratt till after — 4, 
his Induction; in this Caſe it ſeem'd by Warbwrron Juſtice, that th, Perf 

C. was diſabled quoad hare Eccleſiem (m). In which Caſe it was counſellor. 
clear, that the grant of the preſentation during the vacancy was nye> $8 
meerly void ; that B. preſented asan uſurper; that C. was in by the (#7) Mich.q2. 
corrupt Contract ; and that were it not for the ſame, the Patron _ = 
would not have ſuffered the Uſurpation. In further confirmation z.4er and 
hereof it is alſo reported to ns that Sir Edward Coke affirmed it Rogers.Cro. 

- hath been adjudged,that if a Church be void, and a Stranger con- E788. 
tracts for aSum of Money to preſent one who is not privy to the 
Agreement,that notwithſtanding the Incumbent coming in by the 

Simoniacal Contra , is a perſondifabled to enjoy that Benefice, 

although he obtain a new preſentation from the King; for that the 

Statute as to: that Living, hath diſabled him during Wills (-)). Not- (#) Caſe of 
withſtanding all which premiſes, Sir Edward Coke in M$ Comment *h< K/ng and 
upon the ſaid Statute of 31 Eliz. aſſertsir to have been adjudged 1...» 
in the forecited Caſe of Baker and Rogers, that where the Preſentee 4 and 
isnot privy nor conſenting to any ſnch corrupt Contract, there Socker.Cro. 

( becauſe it 1s no _— in him ) he ſhall not be adjudged a dif- Jac-385- 
abled perſon within the ſaid AR, for the words of the Starnte are Ty 3 oY 
(And the perſon ſo corruptly giving, Otc.) And (o (ſays he) it was = —_ 
reſolved. Mich. 13. Jac. Where the Preſentee is not privy nor con- 

ſenting to any corrupt Contract,he ſhall not be adjudged adifabled 

perſon within the Act,becaule it is no S:mony in him — Coke Inff, 

par. 3.cap.71. (0), Alſoit wasſoreſolvedin DoCtor Hucchiſons ,,\ 
Caſe by the whole Court, viz. Thar ifa Clerk be preſented upon a F- >. Som 
corrupt Contra within the ſaid Statute, although he be not privy the Opinion 
thereunto, yet his preſentation, admiſſion, and induction are all ofall the 
void within the Letter of that Statute, but not within the clauſe _ of = 


of diſability within the ſame Statute (p). ym 4 


(5.) The .Contra&ts which are commonly held corrupt and mich-8. Jac. 
Simoniacal, may bediverſified almoſt into as many kinds as trang- Parſons Cound. 
ferences and proprietary negotiations are capable of; but thoſe nÞi ſupra 
which have been moſt in praCtice (as appears by the caſes reported 
in the Law) have been by. way . of unlawful parchaſing the next 

L 111 Advow- 
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41) Hill. 16. 
ac,rot. 
657.c.B.per 
Graunt and 
Bowdens Caſe, 
(7) Caſe 
Snith verl. 
Shelburne. 
More 916» 
Cr0.Elin68 5. 
(s) Ibid. & 
infra cod, 
Noy Rep. 
(t) Cale Shel- 
don verl. 
Brett.Winch. 


63. 

(«) Hob.16s, 
vid. Parſon's 
Councellor, 
par. IC $» 


(x}8 Jac. 
ſc. Zones 
' Cro.248.224. 


Parſ. Counſ. 
ibid, 


2 53-N0y.72, 


fendant att 


Advowſon by Exchange , by Reſignation, Bonds by Matrimo- 
nial compaCts,by contrafts remote afid conceal'd from the Preſen- 
tee, by Obligations of an.indirect nature,. and the-like. To the 


purpoſes aforeſaid it hath-been held Simony-for a Parſon to pro-. 


miſe his Patron a Leaſe of his T.ithes at ſuch arent,in caſe he would. 


preſent another Parſon into his.Benefice, with whom he was to ex-- 
change-albeit that other was not privy to the ContraCt,be making 


the Leaſe after(q). It was likewiſe held Simony for a Father to pre» 
ſent his Son by vertue of a-purchaſle of the next Adyowſon, which 
he made inthe preſence of the Son, aClerk, wkenthe Incumbent 
wasnot like to live by reaſon of a Sickneſs, whereof he ſoon af- 
ter died (ry) Otherwiſe, in caſe the purchaſe had been made 
in the Abſence of the Son ,. as 1s hereafter mentioned (s;). But 
per Hutt. it was held Simeny:to purchaſe the next Advowſon, the 
Incumbent being ſick (z). Thelike in Winchcombes Caſe againſt 


the Biſhop of Wincheſter and Puleſtan,a Caſe hereafter often Margi-- 


ned on ſeveral accounts,where it was.-held Szmony in-one Say, who 
was preſented upon a contract which he made with the Patron(the 
Incumbent being thenſick ) for Ninety pound to preſent him 
when-the Church ſhould be void (#_). . And as to Reſignation- 
bonds,Sir Simon Degge affirms,. that in the caſe of Jones and Lays 
rence the ſenſe of the Court was., that if aman he preparing his. 
Sonfor rgy, and have a_Living inhis diſpoſal , which falls. 
void befor Ms Son-is capable thereof,be may lawfully take a Bond 
of ſuch perſon as he ſhall Preſent,to refign when his. Son - becomes . 
capable of the Living; otherwile ,. in caſe the Patron take a Bond; 


abſolutely to reſign upon requeſt without any ſuch or the like - 


cauſe; as for avoidance of Pluralities,. Non-reſjdence, or_other 
ſuch reaſonable deſign (w). Thelike you have in Bubbingron and 
Wood”s Caſe hereafter mentioned. So that it ſeems Bonds and 


and Lawrences. obJigations given and taken upon juſt and honeſt grounds toreſign 


are not in themſelves S:zzoniacal , Otherwiſe, where there is cor- 
ruption 1n the caſe, accompanied with ſome ſubſequent Act in pur- 
ſuance thereof. And although preſentations made upan Simoniacal 


Bonds and Obligations are void in Law,yet ſuch bonds themſelves, 


though corrupt and Simeniacal;are not made void by the Statute of. 


(x) Co.z.Jnſt. 31 Eliz.(x). 


(6.) B. brought. Action: againſt C. upon an Obligation; the 
condition whereof was, that whereas the Plaintiff did intend, and 
was about to freſent the Defendant to the, Benefice of Stow, . if. the De- 

at the requeſt of the Plaintiff ſhould reſign the ſame to the hands 

of the Biſhop of London, . then the Obligationto be void. The De- 
tendant demanded Oyer, and demurr*d,and adiudg'd forthe Plain- 
wfty tor the reſignation might be upon a good:intention to prevent 
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laralities,or ſome other cauſe; and it ſhall not be intended Simony, 
if it be not fpecially pleaded and averr'd;and A4ch.37.and 38, EL. (a) Hill.s, 
Between Foxes and Lawrence it was adjudg'd accordingly, and af- C27-8-R. 
firmed an Error, which the Court viewed, and thereupon Judge- w_— H— 
ment was given for the Plaintiff (4). _—_ wed 

(7.) ThePlaintiff declared, that the Reftory of St Peters infra Jones Rep. 

Turrim London was void, and that the Defendant in conſideration 
that the plaintiff would beſtow hislabour and endeavor to cauſe 


and not a good conſideration;therefore the Aſunyſit was not good, al Tones 


the Judgment was revers'd; the Atturney ſaid, that that Court (c) per Hob, 
was a Court-baron z as appears bya Record in the time of King Caſe »inch- 
| —_ the Sixth (6). comb verl, 
(8.) If A. be obliged topreſent B. &c, andhe preſents by S:- Dy 

mony, yet the obligation is forfeited (c). Or if one contract with 1) Mich.r 
the Patrons Wife tobe preſented for Money, and is accordingly + p 
P ented by her Husband, it is Simoxy within the Stat. of 315 E- Caſcofthe 

z, and makes the preſentation yoid (4), For the contrat ofthe &"**% Bi 
Wife is the contratt of the Husband (e). Likewiſe if the Patron a — 
preſent one to the Advowſon,having taken an Obligation of the (e) 27H.8.26, 
Preſentee, that he ſhall reſign when the Obligee will;after Three 
months warning, this is Simony within the Stat. of 21 Eliz, cap. (j) Trin 1g 
i6, per Curiam ( f,). Alfoit one promiſe toa Man that hath Jac-C.B. 
a Mannor with an advowfon appendant;that if he will preſent him Rot. 1052. 
&c.after the then Incumbents death, he will give him ſuch a cer- ow > Fen 
tain Sum of Money,and the other agree thereto,and that by agree- Clark. Noy 
ment between them the next avoidance ſhall be granted to B, &c. Rep. 206 
who after the then Incumbents death preſents accordingly ; thisis (4) Caſe 
Simony becauſe there was a corrupt Contract for the Advowſon 7 ar gar 
(z). For although the next Avoidance: mgy be bought and ſold bo- _ mT | 
na fide without Simony, yet if it be granted toone to perform a (6 bi 
corrupt Contract for the ſame, it is otherwiſe (þ). But if the 3 Athoda 
Father purchaſe the next Avoidance, and after the Incumbents 42-204 43» 
death Preſent his Son, this is not Szmony (5), Yet by Hob. Chief — 
Juſtice it was held, thatif inthe grant of the next Avoidance it Caſe. _ 
zppears that it was to the intent -n yu his Son or his Kinſ- Noy Rep» ; . 
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(4) Noy Ibid: man, andit wasdone accordingly , it is Simony (k, ). Likewiſe: 
if a Mans Friend promiſes the Grantee of the next avoidance a cer- 
(1)7Jas tain Sumof Money, and ſo much certain per Anmon, if he will. 
Eatvers m- preſent B. to the Church Nuando, &c. and B. not knowing any 
I thing of the ContraCt,be preſented accordingly, thisis Szmony (1), 
car.Noy Rep, For if aStranger contract with the Patron Simonracally; , it makes 
(m) M.13-Jace the preſentation void (71). | 
B.R.Caſe of (9,) A Patron took an Obligation of the Clerk whom he pre- 
theR. ver, (.11ted, that he ſhould pay Ten-pounds -yearly to the Son of the 
Biſhop. of ; 
NorwichRotl, laſt Incumbent, fo long as he ſhould be a Student in Gembridge, 
(n ) Adjudg. unpreferr'd z this is not Simony; otherwiſe, if it had been to have. 
n Bakers paid it to the Patrons ſon. per Car. (»). An obligation was made 
Cale. _ by a Preſentee to a Patron to pay Five pounds per 4#. to the late 
po Incumbents Wife and Children; the Parſon kept and enjoyed the 
(0)E. of — » notwithſtanding great oppoſition to the contrary 
Suſſex Cale 0). 
veuch'd by (10.) A Parſon preferr'd his Bitl for Tithes ,. the Pariſhioner 
Fete V8. pleaded that he was preſented-by. corruption, . &c. and by Sime- 
Bakers Caſe, 7»and a Prohibition was granted ,. notwithſtanding the Parſon 
Noy Rep. Pleaded pardon of the Simony by the King ;. andit ſeem'd,. thatit 
(p) x0 Elz. wasnow triable by the Common Law (p). The Church may be 
_—_— "A full or void ineffe(t, when there-is a Simoniacal Incumbent ; yet 
Gale ned Toſay the Church was full for 6 Monthsisno plea ,. when he was 
by rarburtos IN by Simony;, For a Quare impedit may be had by the rightful Pa- 
and Hutton. tron after the 6 Months againſt the Incumbent of an uſurper,. that 
Noy _ ot IS in by Simony (q). And thedeath of a S;monracal Incumbent doth 
aq) Prt.,-** not hinder but that the King may preſent, for: the- Church was 
verl. Pullen, never full as to the King, andthat turn is preſented to the King by 
(7) Ibid, force of the Statute (7) 
(11,) In the Srar. of 31 Eliz. there is no word of Simony, 
{s) Noy. for by that means then the Common Law would have been Judge, 
#inchconss what ſhould have been Simoxy and and what not(s); by which Law 


pM cats he Simomack is perpetually diſabled (1), Anda Covenant to 
Cab — preſent ſuch a one, made under any conſideration whatever, be it 
verſ. the © Of marriage or the like,may be Simoniacal;, but ifa Fatherin Law 


Biſhop of upon the M arriage of his Daughter, doonly voluntary and with- 
gg Rolk out any conſideration, Covenant with the Son in-Law, that when 
(») Cro car, fuch a Church, which is in his Gift, falls void, he wilt preſent him 
ane. — Wiz It hath-been held;that this is no $imony within the ſaid Sta- 
(w)Hob.1675, tute (#), 
(x) Paſch.17, (12.) "A Simoniacal Uſurper preſenting ſhall not prejudice the 
_- wy rightful Patron, by giving the King the preſentation (w). The 
vert. wighe, P100f of Simory will avoidan Adtion of Tithes commenced by a 
167,168,179: S1400n1ach, Parſon (x); whodying in poſiefion of the Church, 


_ Of Sinzry, 


the King looſes not his preſentation-(y,), beraute the Church' was 
not full of an Incumbent; hut remaiv& void though the S/mniycor Pe 
nalty thereof were pardoned. Zafty, all corrupr reſignations 
2nd exchanges of EccleſiaſticalLivings,are puniſhable with the for- 
feiture of double the Sum given and received, both in Giver and 
Taker,by the aid Statute,but it ſcemsthis works to woidance or 
difability in the publick perſon. Sub: [4uche 34.4 
. (13.). The Patron of an. Advowſon befarerhe” Stature of: 41; 
Elz, for Simony, doth fell proximem Aduouationem for the ſam of 
money to one Sth, and he ſells this to Smith the Incumbent - 
After which comes the general Pardon of the Queer, whereby the 
puniſhment of Smith the Incumbent is pardoned; and of Smith 
the Patron alſo. If the Incumbent may beremoved wits the Qye- 
ſtion : Wilfams ſaid that the !:Doftors of the Civil 4.aw infornied 
him, That the Law Spiritnal was, that for Simoxy the Patron Joſt 
his Preſentation, and the Ordinary ſhall preſent; and if he preſent 
not within ſix months, then the Metropolitan,and then the King, 
Spurling Serjcant; This puniſbmentcannot diſcharge theForfeiture, 
although it diſchargeth the puniſhment. ''Glavvil contra; and id 
that this paint was in. queſtion whentheLord keeper was Atturney, 
and then both'of them conſulted thereupon, and theymade this di- 
verſity, viz; Between a thing void and voidable , and for Simony 
the Church is not void until Sentence Declaratory, and therefore 
they held that by the pardon before the ſeutence all is pardoned, as 
where a man commits Felony , and before Conviction the King 
pardons him, by this- Pardon the Lordiſhall lJe&his eſcheat ,'* for 
the Lord can have no Eſtheat beforethere heian' Attainder, but 
that is prevented before by the Pardon: And ſo here this Pardon 
prevents the Sentence Declaratory, and ſonotitle can accrue to 
the Ordinary. Walnſtey..contra: if Patron be charged by the 
Sentence,he may pleadithe Pardon. But if 3 Quare Tpedit be 


brought by a thixd Perſon,the Pardon of the King-ſhaltbe no Barr- 


tohim,for thetitle appears not to him,but-onlythe punifhment..Ar- 
derſon,they may proceed toSentence Declaratory,notwithſtanding 
the Pardon; for the Pardon is of the paniſhment,hut the ſentence 
extends not to that, but only to declare that the Church is void. 
Glanvile, in 16: Eliz. aman was deprived of his Benefice for In- 
continency, and after he was pardoned and'reſtored. Walmfley, 1 
doubt much whether the King can pardon S;-wry, And Wriiams 
faid;that the Doctors of the CivitLaw ſaid, that neither the' Pope 
nor the King could pardon Simony quoad eulpam, but only 


—_ 


(y)Hob.tbid. 


. X 
penem they may : And the Court at laſt ſaid, that if the parties Cx/Hllaa: 
would: not demurr, they would hear 'the Doors on this mat» c,;.1.; oa. 
ter (x). | | "7 Gn es. 


(14.) la 
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(14) In Calverts: Caſe againſt Kirchin and Parkinſon in the 


Exchequer, where K.. not knywing of any Simoniacal agreement , 


was Preſented, Inſtituted, and Inducted to the Church of D. and 
this after the Statute of 31. Eliz. cap. 6. And this Preſentation 
belonging to the Queen by reaſon-of the Preſentation for Simo 

by force ofthe aid ſtatute;theQueen preſented oneB.& before that 
B.was admitted and InduCted,theQueen died;whereupon theKing 
preſented C. "without any recital or mention of the Preſentation 
made by the-Queen,and without-any revocation aCtually made of 
the ſaid firſt Preſentation, and thereupon C.1is Admitted and Inſti- 
tuted ; and for Tithes as Parſon he brought Treſpaſs, In this Caſe 


-one of the points in Queſtion was,if within the ſaid Statute here be 


Simony in the Patron, and not mthe Parſon, if this oſght to pre- 
judice the Parfon or not?in this point Hitchcock. conceived that al- 
though the preſentee in this Caſe,was not party to this corrupt a- 

reement, yet he ſhall be prejudiced by it,although not ſo prejudi- 
Jiced thereby, but that he may be capable to be preſented againto 


the ſame Benefice,but hac vxce the preſentation of him is void;for as | 


Littleton ſaith;the Preſentee ought to accept the Parſonage ſubject 
to ſuch charges as the Patron pleaſeth, who in the time of vacati- 
on hath power to charge jt,and ſo by his Act had made it fabject to 
the forfeiture,& theretore the perſon who cometh under him ſhall 
be prejudiced,&c.Damport to the contrary;the Patron anda ſttan- 
ger-corruptly 'agree to preſent K. whereupon he is preſented; 
If this ſhall be void againſt X, is the queſtion. To this he ſaid 
that at the Common Law, if -one be Simoniacally preſented, yet 
this is not void untill the Preſentee be deprived; and if before 
the ſaid Statute ſuch a corrupt preſentation had been made;the In- 
cumbent and Ordinary being free,then no Preſentation ſhould en- 
ſue; and he voxched the ſaying of Lindwood to be accordingly : 
but if money be given by the friends ofthe Preſentee , and after 
the King had notice thereof, and Aſſent, then it.is not puniſhable, 
but pardonableat the diſcretion of the King, and now by him the 
Statute provides-no, puniſhment for the Parſon, when the Patron 


. onely conſents to the Simony; for he obſerved that after the ſaid 


ſtat. of 31. *Eliz. had appointed a puniſhment for the Patron 
then in the laſt part efthis Branch, the wordsare;" The perſens ſo 
corruptly taking, &c. ſhall be incapable of the Benefice aforeſaid ; 
and fo it ſeemeth;that the intent of the Statute is not to puniſh any 
party, but he that is to the Simeny, and this is alſo explained tobe 
{0, by other clauſes in the Statute, for another clauſe inflits pu- 
niſhmentupon the Ordinary, if there be any corruption in hint, 
andanother clauſe inflits puniſhment upon him who is party to a 
' Corrupt Reſignation, and fo in all the clauſes, thoſe only who are 


par - 


"nc agg 
Of Simony, \ 


partakers of the crime ſhall be puniſhed,&c, Andinthis Caſe was 
no agreement aſſented unto by the Parſon; and this diverſity alſo 
ſeems to be good,that. if Ae hath the Preſentation, and B, the No- 
mination to a Benefice,G& the Preſentorupon a corrupt agreement 
makes 2 preſentation-unknown to.the Nominatorzhere the Nomi- 
nator ſhall not be prejudiced within. this-Statate,&c-In this caſe B. 
* Baron declared his opinionzthat the intent of the Statute was te.e- 
radicate all manner ofS:monzes;and therefore the wordsare not if a- 
ny man give.money to be preſented,but they are, If any preſent for 
money,and the jurors here found 20.to be given , - and nothing for 
what it was given: or.towhom-it was given ; for if money be the 
meed,a preſentation isvoid,& therefore if 7.5.be patron of the C. 
of D.which is yoid,& a ſtranger ſaith to me,procure the preſenta- 
tion for A. &.you ſhall have 100/.& he procuredA.tobepreſented, 
here if the Patron had notice ofthe mony given-to me;this Preſen- 
tation is void,but otherwiſe not : And in-this Caſe without notice 
of the Parſon,the Admiſſion & all that enſued thereupon is void, 
by reaſon of the Simony in the Patron,and it is void as tothe Parſon 
2lſo, and ifin this caſe we are not within the words of the Statute, 
yet weare within the intent clearly,&c. And Panormitan faith, that 


Simonia eft ſtudioſa voluntas emends vel vendendz aliquid ſpirituale, wel. 


fpirituals annexum cu opere eat LT Baron was of the ſame 
opinion,and ſaid that the words of the Statute are, that ifarPreſen- 
tation be.made for money,it ſhould be-void,and that the King may 

reſent that turn; and therefore the want of privity in the Incum- 
bear is nothing to the purpoſe, as to the avoiding of the Benefice; 
but his-want of privity availeth to excuſe him of being Simeniacus, 
yet he is Simoniace promotus, and thereforethe Preſentation is yoid, 
and the King ſhall have it by the expreſs words of the Statute; and 
therefore as it ſeems,if in this Statute there had been an expreſs {a- 
ving of the Intereſt of the Incumbent, by reaſon of his innocency; 
yetſuch a ſaving of Intereſt had been void & repugnant,in reſpect 
that it was expreſly given to the King beforezas-it 1-4n Vichols caſe 
in Plowden upon the Srat.of 1.H.7,&c. Andto prove that by the 
Simony im the Patron the Parſon. ſhall be prejudiced, . he vouched. 


42E.3.fo.2,— Snig Baron concurr'd in opinionwith the former, . 


and faid that as to the point of Szmony by the Civil Law, it was 
puniſhable by Deprivation,and the guilt of the Patron ſhould pre- 


judice the Parſon, as to matter of commodity in the  Parſonage z . 


and atthe Common Law if the Parſon wilk plead ſuch Preſentati- 
on he ſhould be prejudiced , and here by the Incumbency the- 
words of the Statur 2 will not be ſatisfied, &c. Alſo it ſeemeth that. 
if 7.S, hath an Adyowſon, and A, purchaſe the next avoidance to- 
the intent to preſent B.and the Church beconies yoid, and _ 


Of .Sroworty; v 
ſents B. this is Simony by averatent, as by good pleading the Pre 
ſentation of B. ſhall be adjudged void;&c. Tarfeidaccordingly, 
asthis Caſe is, here is Siwony by-the Civil Law, andthe party had 
his Benefice by Simony., although he be not cognuſant thereof. Se- 
condly,admit here was not Si9ony; by the intendment-of the Civil 
Law,yet the Statute hath made'an ayoidanceof the Beriefice inthis 
Caſe, although it benot Simery , for the Statute ſpeaks not one 
word of Simony throughout the Act, and yet by expreſs words it 
doth avoid ſuch Preſentations as this is, & as to the Civil Law ſuch 
Benefice is to be made void by ſentence Declaratory, bur it is not 
void ipfo fatto, as it ſeems inthe Caſe where a common perſon was 
conſenting to the Simony, but the text of the Civil Law fays ex- 
preſly,that- the Church ought not to be filled Gorruprive, or by cor. 
ruption,and the Civil Law expreſſeth ſuch a perſon as in this Caſe 
by Simoniace promotus,, and calls him whois Particeps Griminis, 
Simoniacus, and he who is Simoniacus, is by the Civil Lawdepri- 
ved not only of the Benefice :pſo fatto, ur alſo is deprived to _ 
Miniſter, and adjudged guilty, #2 culpa & pena, Verrks Benefir, 

dus faith, that if a Friend give money toa Patron, to make a Pro- 
miſe to him &c. and the Incumbent pays it, ſuchan Incumbent js 
Simoniacus by the Civil Law ; and ſo if the Incumbent pay the mo- 
ney not knowing it till after the Induftion, yet he is Ssmoniacys; 
and by him if a friend give money, and the Parſon is thereupon 
preſented , though the Parſon knewnot of the Money given, 
yet he ſhall bedeprived of the Beneficez and this difference was 
certified by Anderſon and Gawady to the Council-Table upon a Re- 
ference made to them by the King,touching the filling of Benefices 
by corrupt meansz And the Statuteof purpoſe forbearsto uſe the 
word Simony,for avoiding of nice conſtruCtion in the Civil Law as 
tothat word,and therefore the makers of the Act ſet down plainly 
the words of the Statute,that if «ny ſhall be promoted for money, CC. 
Sothat by theſe words It is not material from whom the money 
comes.and then in ſuch caſes for the avoiding of all ſuch grand Ot- 
fences a liberal conſtruftion ought tobe made, as hath been uſed 
in ſuch caſes, &c. for which and many other reaſons mentioned in 
> Report,he commanded judgment to be entred for the Plaintiff 


me pPRY Mit ttt. 


C) Trin.7. 
Jac.in the 


a 0 - 
Exchequer (15.) Sr. George Cary- being ſeiſed of an Adyowſon, granted 
Calvert againſt the next Avoidance to his ſecond ſon;and died ; and after the ſon 
Kjtchin and corruptly agreed with 7.$.to procure the ſaid 1.$. tobe preſent- 
ts {!nſor,and ed to the Benefice, and the ſecond Brother knowing thereof, it 
itchin agrinſt [ d h fi h . ef ills, 

Calvert.Lzres Was agreed that for the perfecting of the agreement, the ſecond 
Kep, Brother ſhould ſurrender his Grant and Intereſt to the elder Bro- 
ther, which elder Brother not knowing of the ſaid corrupt agree- 

ment, 
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ment, Preſented the aid 7, S, who was Inſtituted, &c. all ſhall be 
yoid, for he is here Preſented by reaſon of this corrupt agreement 
between the Patron who then was, and the Parſon, and the elder 
Brother was only uſed to convey a bad gift by a good hand, and 
all had reference to the corrupt Agreement, with the Aſſent of the 
Patron who then was (b). _ (b) Gloſſe and 

(16.) The King brought a Quare Impedit againſt the Archbi- Pomp9es Caſe 
ſhop of Canterbury, Sir Fohn Hal, and Richard Clark, for the 7,1: 
Church of 24. and declares that Richard White was ſeiſed of the catvarts Cate 


Mannor, to which the Advowſon belonged. And the 6 Fac. by againſt Kjt- 
Indenture, he covenanted to ſtand ſeiſed to the uſe of himſelf and cbin-LaneKep, 


his Wife for their lives, and to the heirs of Richard Whice, And 
after White Preſents one Boynton, and dies, and his Wife Marries 
with Sir John Hall, who the firſt of June. 6.Jac. by Deed grants pro- 
xitham Advocationemto twoyto this intent, that he might receive of 
ſuch a Parſon, that he Preſented, all money as ſhould be agreed 
between Grantor and Grantee : And that this was done Bointor 
lying i extremms. And then the 26. Fan,16, Fac. there wasa cor- 
rupt Agreement between Sir John Halland one of the Grantees, 
that for 200/, to be paid by the Clerk Blundell, that the other 
Grantee ſhould Preſent him. And the firſt of February Blundell 
pays Sir Zohn Hall the money,and the ſecond day he was Preſented, 
laſti and Indudted accordingly. And that upon this it apper- 
tainedto the King to Preſent : The Biſhop pleads but as Ordinary : 
SirJohnHallmakes a title,and traverſesthe corruptAgreement:The 
Incumbent Pleads by Proteſtation that there was not any corrupt 
Agreementas it wasalledged, and not anſwers whether the mo- 
ney were paid ornot ; but that he is a Parſon Imperſonee of the 
Preſentment of ——But 16 Fac. after ſuch an Agreement (ſcil.) 
19Feb, he was Preſented by the Letters Patents of the King to his 
Church, and never anſwers to the Simony. And it was held by the 


Court to be naught ; and only pleaded ro hinder the Execution be- Lars 


And further in that Caſe between Hall and Blundell, it was ſaid by c 0 The Tia 


Davenport,that thisParſon being Preſented i ary diſabled to Arcibiſhop of 
to this Church again; £-werbury , 
as it was adjudged in my Lord Windſors Caſe. But it was ſaid by Hit!9's Reps 


fore the Juſtices of Aſſize,ifthe trial went againſt the Patron (e), 


thisChurch for eyer,and cannot bePreſente 


Rivbardſon if he had ſaid, abſq, hoc, That he was in ex Preſentatione 
of, &c, it had been good enough, which was granted, Fender, 
twoexceptions had been taken. ( .) Thatthe Incumbent doth 
not ſhew what Eſtate or Intereſt the King had to Preſent him 
which doth not need, if the King brought a Quare Impedir, then 
it isa goodanſwer to ſay, that he isin of his Preſenting. ' But if it 
be brought © by a ſtranger, then he onght to fhew the title in” his 
' Mmmm Preſent 
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(4) Hall and 
Blundells Caſe, 
Hetlit's Rep. 


e) Fowlers 
c. ibid. 


Trin.15. 
c.C.B.rot. 


Paſcbalt verl. 
Clark. Noy's 
Key. 


Preſcntwent, , And he: che Statute.of.2 5. E.3. which"en- 
ables the Incumbent to pleach kk he Lay, oy, 2. Thete 
was 2 Quare Impedis brought for the Churchof Daiel; a pre. 
ſentation by the King was pleadeds without making atitle,,andiit 
was admitted good. And in many Caſes it is more -ſate not to make- 
atitle. (2.) Becauſe that he pleaded a Preſentation by the King, 
heisdifabled, _ As to that he ſaid, that before he be convicted of 
Simony, he may. be preſented. But by Crook, in Sathers Caſe, that 
if he be preſented before: convictions yet it is a youd Preſentation. 
And it was ſo:agrced by the Court, and they reſolved the plea was 
nought, becauſe he anſwers nothing to the Simony for the Prq- 
teſtation is not any an{wer:wherefore Judgment was givea for the 
©... DO OO ON | 

(17.) F. Lihels in-the Eccleſiaſtical Court for Tithes, and a 
Prohibition was prayed upon a Suggeltion that he came to the 
Church by Simony.By the Court, a Prohibition ought to be grant- 
ed upona ſurmiſe only, that he came to the Church by Simony. 
Then Hendex ſhewed, that it was found by verdict inthe Ki 
Bench, that he came in by Simony 3 Andupan that yerdiCt there 
was 2 Decree inthe Court of Wards accorGingly. Apd thenthe 
Court inclined to grant a Prohibition, And the Caſe here was, 
that F. being convicted of Simony, the King preſents Capthorn, 
who was Admitted, Iaſtituted, and Inducted : afterwards he 
takes another Benefice above the value of 87. by which the other 
wasvoid. Yet by.the Aﬀent ofthe Lord Windſor Patron, F: cantis 
nuedin Poſſeſſion, And by Richardſon,he cannot be any way remo- 
ved until Lapſe incurr (e). 

(18.) It was faid by the Court. in Sir 7oÞ» PaſchalPs Caſe 
gainſt Clark, upon evidence, that ifthe Patron Preſent ane to the 
Advowſon, having taken an Obligation ofthe Preſentee, that.he 
ſhall reſign when the Obligee will, after three Months warn 
ns: _ that is Simony within the Statute of 21 Elz, cap. 
| 7+ 4 oh 
(19.) 4.Seiſed of a Mannor with an Advowſon Appendant:S. 


2854+ Sr. F##- comes to A. and promiſes that if he would Preſent him, &c. af- 


tex the death of the now Incumbent,. he would give him Sever 
ty. pounds, to which he. agreed. And upon that it was agreed 
between them, that the next avoidance ſhall be granted to F, 
&c, the Incumbent dies,. B. Preſents $. who contigues Incumbent 
from 27 Eliz. until' the 7th of King Zames,, Then A. grants the 
Manor cam pertinent. to. Winchcowbe ip. Fee, S. the Incumbent 
dies, 7 7«c. And the King Preſents Pulifton by the Title of Sime- 
ny.: and Winchcowbe brought a Quare Impedir, and adjudged that 
it doth.not lis. Io which Caſe twa paints were xeſolyed. LThe: 
tnat 
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that is Si ; Note, that in the Stat. of 31 Ekz. there is no word 
ofSimony; for by that means then the Common Law would have 
been Judge, what ſhould have been Simony and what not. Se- 
condly, although that the prochein Avoidance might be bought and 
fold bona fide, without Simony, yet it was ſo grantedto B. to per- 
form the corrupt Contract, 2 7s. was vouch'd, that if the Fa- 
ther purchas'd the prochein Avoidance, and Prefents his Son after 
the death of the Incumbent, that isnot Simony, and that it was 
accordingly judged in 42 and 43 El:z. It was Smith and Shelborni 
Caſe. But by Hwbard, that if in the grant of the prochein Avoi- 
dance it appears that it was to the intent to Preſent his Son or his 
Kinſman, and it wasdone accordingly, that isSimony. Inthe 7th 
Zac. In the Exchequer'Calvere againſt Parksnſov. The Couſin of 
C. being Clerk comes to the Grantee of the prochein Avoidance, 
and promiſes him Twenty pounds, and Twenty pounds pey.ar. if 
he will preſent C. to the Church quando, &c. C. not knowing any 
thing of the Contract, is Preſented accordingly. This isSimony, 
#Fortiors. in this Caſe where S. himſelf who was to be Preſented, 
was party to the firſt'motion of the Contract for Preſentation, 
(2.) It was reſolved, that the death of the Simoniacal Incumbent 
doth not hinder but that the King may well preſent, for the Church 
was never full as tothe King, and that Turn is preſerved to the 
King by force of the Statute, yet it ſeems the Church is ſo full 
that a er may not preſent for uſarpation ; for it is not like 
7 Rep. 28. where theKing is to Preſent by lapſe. And there are 
many Caſes wherein the Church may be full or void in effet,when 
there is a Simoniacal Incumbent. Hubbard ſaid that if A. be obli- 
ged to Preſent B, &c. and he Preſents by Simony, yet the Obliga- 
tion is forfeited, &c. The rightful Patron may have a Qyare Impe- 
dit after the Six months againſt theIncumbent of an uſurper, that 
is in by Simony. And by. the Court, to ſay the Church was full 
for Six months, is no plea, when he is in by Simony, Warburron 
and Hutton cited Doctor Hatchinſons Caſe 10 Eliz, A Parſon pre- 
ferrs his Bill for Tithes, the Pariſhioner pleads that he was Pre- 
fented by corruption, &c. and by Simony, and Prohibition was 
granted, notwithſtanding that the Parſon pleaded pardon of the 
Simony by the King, and it ſeem'd that it was now triable'by. the 
Common Law. Note 7 H. 7: 37. and Micb, 40. and 41 Eliz., Gre- 
gory againſt Owldham. In debt upon an Obligation to perform cer- 
tain Covenants, which intruth-were S:monsacalContradts,and the 
Plaintiffs recovered;for it was faid that thatobligation is collateral, 


dh. 


(e)winchcombe 


againſt'Palite 


and theLaw does not atalllook upon or take notice of the Simo- fon. 


ny,eo zomine, for it is not once named in the Statute, butonlyicer- 


rupt giving, &c (2g). 
on Mmmm 2 (20.) In 


. s » 4 
No Caſe, 


_—_Y 
— 


wy (20;): If debt uponan obligation, it was ſai@ that it was made ' 
upon a Simonzacal contratt for Preſentationto the Church, with 
the cure of Souls; and ſo it-was for Simony. Allthat was averr'd 
the Court held: to be matter debors, and not appear'd within the 
Deed ; and for that the Plaintiff had Judgement. For no ſuch a- 
(b)Gregory © verment 1s givetÞby the Statute (þ). Note, the Statute doth not 
verſ.01den. make the Bond, Promiſe, or Covenant void, but the Preſentation. 
, Noy'sRep- Ando adjudged, Paſch.40.Eliz.Rot.1745. C.B. Caſe of Gregory 
againſt Oldbury. Co.Inſt.par.3.cap.71. 

C21.) If an innocent Incumbent be in by a Simoniacal! Con- 
traft, to which he was no way privy, he is not Simonacns though 
Simoniace promotws and as he is not S:moniacns, ſo neither Perjurm, 
for Simony ſeldom goes without ſome kind of Perjury. An Atti- 


on was brought upon 5 Eliz. for Perjury before one of the Maſte 
of Chancery, who had power to take an Oath. Er 
$ not 


nihil cap. per breve, And the reaſon was, becauſe he 

ſhew what the Oath was in Court. By Whirlockthey wefe called 
Maſters of Maſters of Chancery, becauſe they were Prieſts and Clergy-men in 
Chancery, Why ancient timecand that was the reaſon that the LordChancellor had 
--+——_ the diſpoſal of the petty Offices of the King, for the preferment 
Holland. Noy's Of thele Clerks : that wasalſo the reaſon that they could not Mar- 
Kep. ry until they were enabled by the Stat. &c. (z). 

(22.)Parſon Z.was convented before the High Commiſſioners, 
and they —_—_— himto his Oath touching Simony(ſuppoſing it 
tobe committed by him.) And a Prohibition was granted, that 
none ſhall be compelled to accuſe himſelf upon his Oath z where 
he is to1incurr a temporal puniſhment at the Common Law, or a 
temporal loſs, as in that Caſe of his Church : So for Vſury. Note, 
Dyer 175. in the Margin. And Gok Chief Juſtice, vouch'd 10 
Elia, Smiths Caſe, an Atturney of that Court. The High Com- 
miſſioners would-put hin:to his Oath, for hearing Maſs. And a 
Prohibition was granted .: for by that heis to- loſe One hundred 
pounds by the Statute,and a Prohibition was now granted by the 

(4) Parſon. Court (k). 

Latters Caſe (23,) If a Stranger, having no Title, preſent per tort, toa 
__ Suſſe#« Church ( being void ) Simon;acaly,. and'Six months paſs, yet the 
No vBeP true Patron may after Preſent, for the Statute hath made ſuch Pre- 
ſentation, Inſtitution, and InduCtion void, and ſo he-isno Incum- 

(7) Co.Lit. bent, nor is the Church full (4). Likewiſe, ifa Mane Preſented, 
_—_ Inſtituted, and Indutted- by Simony toa Church, although it be 
Cn Viuchronbs 191d 25 to the King, and as to the Pariſhioners, yet it is not void 
as toanuſurper,. for he that hath aoright ſhall not Preſent there- 


Beb-Rep.225. unto ()3 
: (24.) To 


SSE 


+ (24.)Toavoid the dereſtable Sin of Simony,becauſe buying and 

ſclling of Benefices is execrable before God ; it is therefore ordain- 
ed by the Injunctions of King E4.6. 4s. 1547. That all ſuch per- 
ſons as buy any Benefices or come to them by fraud or deceit, 
ſhall be deprived of ſuch Benefices, and be made unabte at any time 
after to receive any other Spiritual promotion. And ſuch asdo 
ſell them, or by any colour do beſtow them for their own'gain or 
profit, ſhall loſe the right and title of Patronage, and Preſentment 

tor that time, and the gift thereof for that vacation ſhall appertain 


to the Kings Majelty (7). (n)Vid. Biſhop 
(25.) The Oath of Simony is as followeth, viz. I. A. B. do fweay Sparrow's 
that I have made no Simoniacal Payment, Contraft, or Promiſe, dire. <YleQion of 


fUy.or indiretly by my ſelf,. or by any other to-my knowleage, or with my 


Artic.&c. 
The Oath of 


conſent, to any perſon or perſons whatſoever for or concerning the procu- Simony, 


ring or obtaining of the Rettory or Vicarage of A. inthe Dioceſs of 
London. Nor will at anytime —_ perform oy ſatisfie any ſuch kind 
of payment, contratt, or promiſe made by any other without my knowledge 
or conſent, S@ help me God, &c. 

(26.) P. Parſon of R. in the County of W. ſued for Tithes inthe 
Eccleſiaſtical Court before the Ordinary, and the Defendant here 


pleadsthat the ſame Parſor: was Preſented upon a Simoniacal Con- Penns Cafe. 
tract, and for that his Preſentation, Admiſſion, and Inſtitution 379% Rep 


was void, by the Stat. of 31 Ekz. the Simony was for that it was ** 


agreed. between the faid Parſon and another that was Brother to 
the Biſhopof L. and C. who was Patron ofthe fame Churchzthat if 
he ſhould procure three ſeveral Grants of three ſeveral next Ayoi- 
dances, to them ſeverally granted, to ſurrender their ſaid feverat 
Grants,and procure the faidBiſhoptoPreſent him wken theChurch 
became void ( it being; then full of an old Parſon being mortally 
ſick ) that he would make to hima Leaſe of, parcel of the Tithes of 
his ReCtory-:. andthe Brother of the ſaid Biſhop procured the ſaid 
Grantees to ſurrender their ſeyeral-Grants accordingly(theChurch 
being then full.) And alſoafter when the, Chusch became void,he 
procuredthe ſaid Biſhop toPreſent him according tothe firſt Con» 
tract, and then the faid P. made a Leaſe to him of the Tenths,and 
after ſued others of his Neighbours inthe Eccleſiaſticsl Court for 
Tithes, who pleaded the faid Simoniacal Contratt , and here Nt+ 
chols Serjeant ſuggeſted;that theJudges Eccleſiaſtical would not al- 
low of this Plea-there ; but the Court would not give credit to this 
ſuggeſtion 5 but ſaid, that if the Eccleſiaſtical-Court make expoſi- 
tion of the Stat. of 31 H, 8. againſt the intent of it, that then they 
would grant a Prohibition,. or if-they ſhould deny to allow of this 
Pleaz and for that advifed him, that his Client might offer this 
Plea another time to them, and if they denied to grant that, the 

would grant a Prohibition. SR 
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(27.) The Patron of a Benefice may be ſued in the Ecclefiaſti- 
cal Court for Preſenting his Clerk ( who is alſo inducted ) by Si- 
mony, for the Statute of Simony takes not off the Eccleſiaſtical Jy- 
f)Hill.1r. risdiction from puniſhing the parry pro ſalute anime (0). And 
Jac.B.R. Sir where the Parſon is party or privy to the Simonyhe ſhall be 
will. Boyers tyally diſabled. Alſo if money ar other reward be given for the 

a Preſentation,be it with or without the agreement or knowledge of 
the Incumbent, yet it ſhall always diſable him from enjoying that 
p) Paſch. 19, Church (p). In Wilſons Caſe againlt Bradſhaw it was faid by De- 
Jac. B.R. Lap- deridge Juſtice, that Simony is a contraCt either with the Patron to 
thornes Caſe. Preſent, or with the Ordinary to Inſtitnte, and if it be not one of 
m_ m theſe it is not Simony by the Common Law ; Simoniacw is he 
L_——_— which makesſuch a contract or promiſe, and he is diſabled to take 
any other Benefice, and ſhall be deprived of the Church in which 
he is : But Simenrace prometrs, is he whoſe friend ( without his pri- 
vity or knowledge) gives money to the Patron or Ordinary for 
bis Preſentation or Inſtitution, and he ſhall be deprived of the Be- 
nefice to which he is corruptly promoted,but not incapable of any 
-other, nor of that, if he ſhall have it duly again; and every corrupt 
Ca)Hill. 212 contract for a right to Preſent, is Simony ). 
ac. Rot. (28.) ln a Prohibition, the Caſe, A. Tiled ofthe Advowſon of 
= | cv nd the Church of B. the Church being void: C. before the general par- 
Rol,Rep, 40n 39 E6z.contracted with him for the Avoidance, who for” 
100), granted it tohim; and he by colour of this Grant Preſented 
his:Brother to the Avoidance: This was held to be Simony inthe 
Grantee the Incumbent, although he was not privy to the Simony 
at the firſt; and ny wasthere defined to be Yoluntas fove deſide- 
rum emendz vel vendends ſpiritualia vel ſpirctualibus adherentia vel an 
\Conm 42 wexa(r). Or thus viz, The Church being void, B. contracted with 
Eliz BR. the Patron for 180/. to have the Preſentation, and thereupon Pre- 
Baker and &o- Cented W. bis Brother, who knew nothing of the Simoniaral con- 
gers Caſe, tradt, till after his InduQion, notwithſtanding he was deprived in 
Cro.par.t. the Eccleſiaſtical Court, becauſe he was Simoniace promotus ;, and 
it was held in this Caſe, that ifan uſurper Preſent by Simony, the 
Mort.Cae Clerk is puniſhable in the Eccleſiaſtical Court for the Simony, 
—_ although the Patron doth recover the Advowſon and the Pre- 
ſentation, | 
gr (29.) In the Cafe between the King and the Biſhop of Nor- 
Jac res,  Wich, and Saker, and Cole, It was ſaid by Coke Chief Juſtice, that 
| if aChurch be yoid, and a ſtranger without the privity of the af- 
'ter-Incumbent, procures the Patron toPreſent him upon a Siwom- 
-Acal contract, although that the After-Incumbent benor privy to 
the contract, yet he comes in by Simonyz and (vit is, where the 
lacumbent. makes a. Sizv0n5464l contralt with the Friend or ”_ 
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ofthe Patron, andthe Patron knows not thereof, an#the Incum- 
bent'be Preſented by the means of him with whom the ContraCt 
was made, it is Simony within the Stat. of 31 E/iz. and the King 
ſhall Prent. 

(39.) A man who was Preſented by Simony, Libelled in the 
Eccleſiaſtical Court for Tithes. The Queſtion was, whether the 
Simony ſhould betried in the Eccleſiaſtical Court, or by the Com-- 
mon Law; the point wasnot reſolved. Note there Simony is defi- 


ned to be ſtudioſa voluntas emends vel vendendi Spiritnalia vel Spiri- Cloſes Cale, 


reualibas annexa 
both which the Eccleſiaſtical Law may Judge, but the Temporal 
Court only of Conventual Simony. 

(31.):In Sir Wi4kam Boyers. Caie for a Prohibition to the High: 
Commulion Conrt, for their examining there upon'Oath in Caſe 


and it iseither Mentalis vel Conventualis,. of 9911's Rep» 


of..Simony, it was ſaid by Coke a Tuftice, that Simony is worſe np _ 
than Felony, it is an enormous offence, if money be paid, for to _— 


Preſent one toa Benefice,although it be not paid tothe Patron,nei- 
ther had he any knowledge of it, yet the Incumbent for this ſhall 
be avoided, andthe Patron alſo ſhall loſe his Preſentation pro hac 
-yvice. The Statute of 31 Eliz.cap.6.is ſo ſtrongly penn'd againſt the 
Incumbent, that if the Patron be privy unto it, he ſhall alſo be pu- 
niſhed : an ARtion of Debt was brought in the C. B. the Defendant 
in Barr pleaded, thatthe fame was entered for payment of money 
for Simony ; yet the Bond was held good; and weare not to take 
any notice of Simony, this being puniſhable in the Eccleſiaſtical. 
Court, and if they there meddle only pro ſalute Anime;they are not 
then-to be Prohibited ; Otherwiſe it 1s,. when they will there exa- 
mine the perſon upon an-Article tending tothe Title of the Patro-- 
rage, there, in ſuch caſe a Prohibition lies. 

(32.)InCaſe of the King againſt Zakar and others, It is ſaid that 
if one be Preſented: by: Simony, and the fame perſon afterwards 


obtain a Preſentation from the King;this isnot goedzforhe is now Paſch.r3-. 
a diſabled perfonto take this Benefice, he hath a leproſte upon him OG 
by the Statute of 31 Eliz. cap. 6, Like unto that of Gehazz, And PO Pa334 


Goke Chief Tuſtice there declar'd; that notwithſtanding the King 
faith, that the ſaid Incumbent ſhall cominue, yet the King ſhall 
have the next Preſentation. | 

(33.) The LordWindfor feifed of an Adyowſon,grented the next. 
avoidance thereof to DoQor 6. the Church void, R.F. the Fa- 


ther of #. F.dealt with the Dottor G. to permit the Lord Winſor Palch. * 


to Preſent H. F, who knew not of the Agreement, who was Pre- 


was Snmmony, and: that the King was to Preſent by the Seatute of Cro.par.1 


31 Eliz. The King Preſented-7. 5:-who: was — 
0 oh 
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ed. R.F, the Father ſued 7.S. before the High Commiſſioners 
for Miſdemeanors,and procured him tobe deprived, and Ten days 
after procured a Grant of the next avoidance to 7.N. and after the 
deprivation within Ten days procured the faid 7.N. to Preſent the 
faid H.F., &c. Reſolved, that the ſaid Preſentation of the ſaid F.F, 
was meerly void, and that he was a Perſon diſabled by the expreſs 
. words of the Statute to.accept of that Benefice. 
-  (34.) For aProhibition upon a Suit for Tithes, ſuppoſing the 
Rishy and = Parſon had come in by Simony, and thereby the Church void, and 
—< "has 65 the Tithes not belonging to him-it was Reſolved by the Court,aPro- 
Cro-par.t. hibition could not lie,for that Simony might more aptly be tried in 
* the Eccleſiaſtical Court. | | 
(35-) The Incumbent of a Church being fick, the Father Con- 
Trin.41+ Eliz. tracts with the Patron inthe preſence of his Son, for the next avot- 
B.R. dance for the Son, and agreed to give him One hundred pounds, 
Smith and The Grant.is made, the Incumbent died ; the Son is Preſented;ln- 
Cro.par:r, Mtituted, and Indudted ; being ſued for Simony in the Eccleſiaſtical 
vid. More» Court, he prays a Prohibition, andalledgesthe General Pardon 
Caſe. 1229+» 39 Eliz, which is after the Inſtitution and Induction, wherein Si- 
mony is not excepted : In this Caſe it was Reſolved, ( 1.) That a 
though the Pardon diſcharges the puniſhment of Simony, yet he 
may be examined-of it by the Ordinary, and deprived for it : But 
it was (2) Reſolved in this Caſe, there wasno Simony, for the 
Father might bay thenext avoidance and Preſent his Son, and it is 
not Simony in any to buy an Advowſon ; therefore the Prohibiti- 
on was granted. 
(36.) InDebt uponan Obligation toperform Covenants, That 
Mich. 112 © -#. Son of W.B. ſhould Marry A. the Defendants Daughter: In 
Car.BR. Conſideration of which Marriage,theDefendantamongſt otherCo- 
Bryte and Man- venants, Covenanted, that he would procure the faid T.B. to be 
ningaCaſe, Preſented, Inſtituted, and Induced into ſuch a Benefice, upon the 
Cro-par-3* nextayoidance of the Church, and the breach was aligned, for 
non performance of the faid Covenant, in procuring him to be 
Admitted, Inſtituted, and InduQed:It was demurred to by the De- 
fendant, becauſe the Covenant is againſt Law, being a Ssmoniacal 
Agreement, and a Bond for performance thereofis not good. KRe- 
ſolved, if it had appeared to have been, that in conſideration of the 
Marriage of hisSon, he would procure him to be Admitted and 
Inſtituted into ſuch a Benefice,that had been a SimoniacalContrat, 
and had avoided the Obligation; but here this Covenant is not in 
conſideration of the former Coyenant,nor depending thereon,but 
it is a meer diſtin& Covenant of it ſelf, and independent upon 
the former; and without a ſpecial averring or ſhewing that it was 
a Simoniacal Contract, it ſhall not be intended, but it ne be 2 
enant 
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Comante upon a good conſideration. And it was adjudged for the 
Plaintiff, 

(37.) Inthe forefaid Caſe of the King againſt Zakar alias Secker 
and others, it was faid by Coke Chief Juſtice, that it is put for a 
Rule in Gree»s Cafe, that if one Preſents Simonzace to a Church 
of the Kings, and the King afterwards Preſents, jure Simonzace, this 
is a void Preſentment, becauſe he hath miſtaken his Title, but he 
ought to Preſent jure Patronatus, not ratione Simoniace Preſentatus. 


And as to the diſability of a Si-moniacal perſon by the Statute of 31, 


Eliz.cap.6. Four things are to be obſerved upon this Statute. (1.) 
The Preſentation to be yoid, (2.) The King to have this Preſent- 
ment. (3.) AFine tobe impoſed by way of Forfeiture. (4) The 
party Preſented to be utterly diſabled. For where there is matter 
of Simony, if there be Fraud in the Incumbent, or if money be gi- 
yen for the Preſentation, though it be unknown to the Incumbent, 
to this let the Patron look ; the Incumbent ſhall be removed, ln 
thisCaſe the wholeCourt agreed clearly in this,that the perſon par- 
tyPreſented by Simony,thePreſentation is meerly void,and that the 
ſo Preſented is utterly diſabled for ever by the Stat. of 31 Elzz. c.6. 
to take theſameBenefice,towhich heisPreſentedbySimony,and that 
he is incapable to have another Preſentation to the ſame Benefice. 
(38.) The words [Preſent or Collate? in the Stat. of 31 Eliz.c; 
6. are not intended (ſays the Lord Coke) only where the perſon 
Preſenting or collating, hath right to Preſent or collate, but alſo 
where any perſon or perſons, Bodies Politick or Corporate, do 
uſurp and have noTitle to Preſent or collate;and that ſo it was ad- 
judged in caſe where the uſurpation was to a Church of the King. 
S od quando Preſentatio & Tus Patronatus ſunt Temporalia, Queritur 
quomodo fit Simonia per donum pecunie pro illis ? Reſpondendun eſt, 
Quod Tus Patronatus > Preſentatio dicuntur S piritnalia,reſpeftu ret,ad 
quam preſentatur, que Spiritualss eft, Vide Lindwood. cap. de Jure- 
jurando, fe. 80. He ſays further, that there is a diverſity between a 
Preſentation or collationmade by a rightfulPatron and an uſurper. 
For in the Caſe ofa rightful Patron, which doth corruptly Preſent 
or Collate, by the expreſs Letter of the Statute the King ſhall Pre- 
ſent: But where one doth uſurp, and corruptly Preſent or collate, 
there theK. ſhall notPreſent,but the rightful Patron:For the Branch 
that gives theKing power to Preſent, is only intended, where the 
rightful Patron is in fault 3 But where the rightful Patron is in no 
fault, there the corrupt a& and wrong of the uſurper maketh the 
Benefice, &c, yoid, but taketh not away the Lawful Title to Pre- 
ſent from the rightful Patrqn. And ſo it, was adjudged A£4ch.137ac. 
it Quare Impedit, between the King and the Biſhop of Norwich, 
Tha. Cole, and Rob. Secker, for the Vicarage of Haverel in Suffolk. 
| | Nnnn (39) 


BulRt. ubi ſu» 
Pſ4s 


Co.Inſt.pa.y, 
cap-8 1, 


_ Of Ming," 


Aug.traR, 10, 
- Johan, 


ſome created Spirityal thing, as Baiaam would have fold his 


C29.) The Canon Law Tooks upon Simony as a kitid:of Hereſe,. 
imd Simoniacos veluti primos C precipuos Hereticos : Rebuff  deSimon. 
in Reſign. nu, 2. and excommunicates all .S;moniacks to that de- 
greeasnot to be abſolyed but by the Pope himſelf, nor by himtill 
at the point of death. —— extr. ibid. em ſit deteſtabile de Simonia, 
And are ipſo jure deprived of that Benefice wherein the Simony was. 
Committed : extr. ibid, And this holds true as well where 
the Simony is only Conventional or by Compact, as where it is real 
CF per pecuniam numeratam ; albeit there are ſome DD. who will 
not agree that a meer Conventional Simony ſhould incur a Depris 
vation, although they conteſt it not 45 to the real Simony, 4x, 
cun aliqnid datur. Caſſad. in Deciſ, 5..de Conſt, But in the Coun- 
cil of Gnſtaxice(touching this Matter) there is nothing ſaid de dari- 
one as to Deprivation, but only to as Excommunication z whether 
therefore it be a Conventional or a Real Simony, a Preſentation or 
Collation in conſequence of either is ipſo jure void and null accor- 
dingtothat Law. Rebuff. «bi ſip. nu, 10, It is worthan Aferich, 
to obſerve, what an excellent expoſition Rebiffius the Canoniſt 
to this purpoſe makes on Ach. 21, 12. ( poſſibly more like a 
Lawyer than a Divine ) he fays that by the ſellers of Doves, is. 
there meant, ſuch as endeavour to make ſale of the Sacred Impoſj- 
tion of hands : And'by the Money-Changers are intended ſuch as 
{ell Eccleſiaſtical Benefices : And pleaſing himſelf in this conceit,, 
breaks out into a Piece of Eloquence, viz. Vuſquam reperitur(quod 
fſteiam ) Dominur tanta ſeveritate, tam diſtritta cenſura Tulitia 
peccatores corripuiſſe , non ſolum eloquio increpans, verum etiam fa- 
tto flagello defuniculis verberans omnes eliminavit de Templo , and 
thence moſt infalliby inferrs, that our Lord and Saviour Few 
Chriſt the Redeemer of Mankind, did caſt out of the Temple all 
Simoniacal perſons, and ſuch as fell and make Merchandize of 
Eccleſiaſtical Benefices. Rebuff. de Eleft, derog. lit. d. in verb, 
Nonnulle. 

(40.) This molt deteſtable Evil of Simony, may poſlibly 
(though rarely ) be found in Ordinations,, yet it is moſt frequent- 
ly negotiated in Preſentations (Roman EleCtions and Poſtulations ) 
Collations,Reſignations, and Permutations of Eccleſiaſtical Bene- 
ices. It is ſuppoſed that it hath it's denomination from Simon Ma- 
g1s, for theſe three Reaſons, (1. Becauſe he was the firſt, that 
inthe New Teſtamentwe meet with, that was eyer infe(ted with 
that Crime. (2.) Becauſe he was the ſuperlative Offender in this 
kind above all others that wefe anciently gnilty thereof, for ( as 
Auguſtine faith ) he would buy the Holy Ghoſt on purpoſe to 
ſell the Holy Ghoſt. But thoſe that went before him ſold only 
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obtained froma Divine Power for Naaman the Syrian, (3.) Be- 
cauſe Simon ſeemed obſbinately to perſiſt in ſuppoſing this thing 
to be Lawſul, and therein he thence became a Heretick, an 

as ſuch is generally condemned by the Fathers. The Definition 
which Panormitan makes of Simony ſeems defective according to 
Leſſius and other modern Authors; Panormitan defines it as atore- 
faid) to be ſtudra/am woluntatem emenais wel vendends alimud Spirt- 
tuale, wel Spirituali annexwum , opere ſubſecute, But to make the 
definition adgquate to the'thing, there ſhould be addedto it 
( pretio temporali;) forit is ſuppoſed , that if one Spiritual thing 
be given for another, inthat Caſe it 15 not properly Simony, be- 
cauſe the Turpitude of this Evil conſiſts in this, that Spiritual 
things, which in their own Nature are ineſtimable, are here eſti- 
mated at a Carnal, Human, or Temporal price, which value 
or price the Law makes threefold, viz. Pretium muneris, as Mo- 
ney or ought elſe that may be fold for Money : Pretium lin- 
Fue, as undue and undeſeryed Praiſe, or immoderate Flattery : 
Pretium obſequit, as ſome ſervice done, or to be done for the 
Patron in matters Temporal z or as when a Chaplain ſerves a 
Biſhop domeſtically without any Stipend or Salary, or remitts 
it on purpoſe that a Benefice may beftowed on him; which 
by the expreſs Letter of the Canon Law is no other than Si- 
mony. c. | nonnulli, 1.4.1. So likewiſe as to the Prerium lin- 
gue, that Law is expreſs againſt it, That Rogans pro indigno ut 
Beneficium obtineat, Simoniam committit 1, ditt, c, ſunt nonnulls, 

Cc, tum, de erat. C qualit, Asto that Mental Simony which 
Navarr. cap. 23. uu. 102, and Cajetan alſo, verb, Simonia, and 
others-would have to be one Member of the Diſtintion there- 
of, it ſeems to be wholly reſcinded by the two laſt words of 
the Definition, opere ſubſecuto. It is alſo the more received Opi- 
nion among the DD. that to reſign a Benefice into the hands 
of the Ordinary in favour of a Third Perſon, with this Clauſe 
( non aliter nec alias ) is Simony ; the Reaſon they give is, quia 
omnis patio in ſpiritualibus Simoniam continet, cap. fin, de Pattis, 
cap. ex parte, 1, de Offic, Deleg, To conclude, the Canon 
Law in this point of Simony is ofa far wider extent than the pra- 
Gice with us is capable of comprehenſion 3 remembring therefore 
we are in an Abridgement , we may abuſe the Reader in per- 
plexing hin with Exotick Queſtions in reference tothis Sub- 
ject , As whetherevery Sale or Exchange of Spirituals for Tem- 
portals be Simony ? Whether an Exchange of Spirituals for Spi- 
rituals be Simony ? Whether there be any Simony Fare Hu- 
mano, and by what Contracts it may be diſcerned ? Whether 
Nnnn 2 the 
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the Pope may be Simonaizal, Q. Whether it be Simony to give 
money for the Sacrament upon a Death-Bed? Whether it be-Si- 
mony in the Ordinaries or their Officials to take money for Let- 
ters of Ordination under Seal ? Whether it be Simony inEccleſi- 
aiticks to take money for Sermons or- Theological Doctrines ? 
Whether it be Simony to reſign a Benefice, reſerving a Penſion out 
of it? Whether it be a Simony to reſign or beſtow a Benefice upon 
Truſt or Confidence * With divers other-ſuch Queſtions in the 
Canon Law, relating to this Subje&, the Solutions whereof are not 
of any moment to us who are out of the Pope's Diocels. 


CHAP. XL, 


Of Blaſphemy and Hereſie, 


: What ny 15, and whence ſo called, 7 

. The ſeveral puniſhments inflifted on Blaſphemers, 

. How manyways Blaſphemy may be. 

. What Hereſie is; 4 Conjettural derivation of that- word Hereſic, 

it is Threefold. | 

5. What ſhall be accounted Hereſie what the Lollards of © old were, 
and why ſo called. 

6. In whom the Turiſdiftionof Hereſie propevly reſides, 

7. AHeretick convitted, and ſo perſiſting, whether according to Law 
combuſtible ; The reaſon of thar ſevere Law}, Hereſie is Lepra 
anme. 

8, An Alphabetical black, Catalogue of Hereticks , their E7roys, He 
reſies, and Blaſphemies \, and the times wherein they peſter”'d rhe 
World.” 

9. A Catalogue of the Jewiſh Hereticks, but not in any Alhaberical 


manner 4s the formex, 


(1.) LASPHEMIA, Plergnuia, mags 78 Brawley Thy gi- 
| ' knv> quod ledat famam. Eraronufr is as it were Eaetrlee 
Tiv ena, to hart anothers fame or reputation : Suidas 
interpreteth #a«oonu@t 5 cis Oxy tZoverdCwry One who injureth God 
with contumelious words, which is when men detract from God 
the honour dune nnto-him;or attribute any eviltto him. Blagphema- 
re, eft tacite wel expreſſe, wtrbo wel ſcripts, contra deum aliquid contu- 
melioſum dicere, Navar, cap. 12. nu. 81. Blaſphemia eſt injurioſa 
in deyum locutio, vel contumetia in deum verbo irrogata, Leſs. lib. 2, 
de Blaſph. Thisis cognizable in the Eccleſiaſtical Juriſdiction, and 
by the 109.Canon of the EccleſiaſticalConſtitutions of the Church 
of England, is among, other notorious: Crimes tobe certified into' 
Eccleſiaſtical Courts by way of Prelentment, ' in order to puniſh- 
ment according to Law: 

(2.) This Crime of Blaſphemy was ſo odious tothe Emperour 
Fuſtinian, that: he ordained, that the Blaſphemer ſhonld undergo 
wrimm ſupplicium, be JEN death, for he made it capital. 
Anth. ut non Luxur. Coll.” 7, By the Eccleſiaſtical Laws of Kenerh 
King of Scate Arn.-840, It js provided, that he that Blaſphemeth $ 
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hal! havi-1is Yonguecut out (4): Blaſphemy is fpeaking Treafon An, 340. 


againſt 


Of Blaſphemy and Hereſie. 


Em 


1 Cor3:5, 
I Tim, 1.2, 


againſt the Heavenly Majeſty, the belching out of execrable words 
againſt God, wherby the Deity is reproached. Baldus ſays that 
Blaſphemy is a kind of Hereſie. Bald. in L, us accuſationem C. 
Oui Accuſ. non poſſe. for which aLay-man is Anathemized by the 
Church of Ged,aud aClerk depoſed from all EccleſialticalOrders, 
Can. ſiquis per capillim, 22.4. 1, The Canon Law ſeems not ſevere 
enough in the puniſhment of this Crime, probably for that they of 
the RomanChurch do hotd,that there is a Blaſphemy againſtSaints, 
and Blaſphemia Dei vel ſanttorum hath but one and the lame puniſh- 
ment with them, and that is a ſolemn and publick penance if 
the Blaſphemy were publickly committed, Extra, de Maledift.c, 
ſtatuimus, Andthat the World may know how they abominate 
this ſin of Blaſphemy, they put the Queſtion and demand,whether 
any Prieſt inferiour to'a Biſhop, can abſolve a man from this ſin? 
For anſwer they diſtinguiſh and ſay, thatif the Blaſphemy be pub» 
lick and notorious-it cannot be abſolyed but by a Biſhop : but if ir 
were only private and occult ( 02 in platea, nec 51 camera multi 
audientibus ) then every Prieft may abfolyeit. Azt. de pe. & re. ſi 
Epiſcopus. lib.6,Fteph, de. Gazeta Repet an cad Limina 30.4.1,u.139, 
- reckons it among the Moral ſins, 
(3.) Lindwood in his Provincials ſays, that that is Blaſphemy 
ue dicitur irreligioſa reprehenſia, detrattio, vel vituperatio, but ( lays 
fe) to ſpeak properly and ſtriGly, Blaſphemare, eſt Deo injuriam 
irrogare, which may be done three ſeveral ways, (1.) Aliquid av 
tribuendo quod deo mon convenit. {2..) Ab 60 removendo quod ten cons 
venit, (3.) Creature attribueugo illud quod eſt proprium deo. Lindw, 
de Offic. Archipr.c. 1, verb. Blaſphemia. * In the Primitive times this 
ſin was puniſhed by a delivering the Offender over unto Satan, 
which was an Ecclcſiaſticalcenſure by the Greater Excommunice- 
tion, whereby the Offender became unto others asan Heathenand 
a Publican, /ar.18, 17..and whereby he is disfranchiſed of all che 
Priviledgesof the Church, 

(4-) Touching Hereſie, there are various conceptions as to 
the derivation of that word; ſome are of opinion that the word 
comes from ( Error and retts ) and that from thence comes { He- 
reticus] that is, Errans & Refto ſrve Rettitudine. Fidei Catbolice.l. 2. 
in fin. C. de Heretic, Others will have the word Hereſss to he 
from [7 heriſcor 7 that is [4ivido, ] and thence Hereſieto be Diwſi0 
ab wnitate Fidei, Azo, Sum, C,eod.tit, Others will have it to be from 
[herco & Error, thence Hereſis,quaſi adheſro Erroris,and Hereticus, 
quaſi adherens Errori, for Error of it ſelf doth not make an Hererichy 
but adhering to an Error doth, Lsnaw. Haezet.c.i, Andothers 
there are, whodo conceive that the word [| Hereſis ] divirur ab 
Eleitione, becauſe an Heretick doth chuſe tohimſcifthat Opigion 
which. 
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whichhe thinks is beſbſor himſelf(b). And he thar inclines td this 72) Hieron. 
Opinion ſeems to be leaſt in an Error, for Herefis is from the _——_— 


Greck «p2915- Optio, vol elethio,. ſefba, ab aigsuas Ekigo,. Hereſie is an 
Opinion repugnant to the Orthodox Dovﬀtrine of the ChriſtianF aith, ob- 
ſftinazely maintain'd a:d perſiſted-in by ſuch as profeſs theName of Chriſt, 
Thar Hereſie which-is commonly-called Herrfss univerſa, Hereſje 
an ſenſu largo is threefold, and dothiconfiſt either in a mans heart, or 
mhis mowh,. or in hisworks. Underthe firſt of theſe are compri- 
zed all ſuch as are Chriſtians only by Nameburt not ſo in truth and 
indeed : under the ſecond are comprehended all vain Swearers, 
Covenant-breakers,-'and indevout- approachers to God in his 
Worſhip-underthe third are contained allHypocrites,whoſe.coun- 
terfeit devotion without any ſincerity in the heart,.confilts only in 
the ſithulation of an external work ; all theſeare by Zindwood un- 
derſtood'in alarge ſenſe as Hererichs,, Lindw.gdeOffic. Archipr.c. 1,glof. 
inver Hereſts, But theſe are not the Hereticks here meant or inten- 
ded,-nor-indeed are they Hereticks inany proper ſenſe, whereby 
wecomiſonly underſtand ſuch asHereticks,who maintain and per- 
{iſt in any Opinion contrary tothe True, Orthodox, Catholick 
Faith, orany of the Articles thereof grounded on the word ofGod. 
(5.) Bya Proviſo in the Act of 1 Eliz.c. 1,no matter or cauſe 
ſhall be adjudged Hereſie; but ſuch only as hath been fo adjudged 
bythe Authority of the Canonical Scriptures; and by the firlt tour 
General Councils, or by any other General Council, wherein the 
ſame was declared Herefie by the expreſs and plain words of the 
. Canonical Scripture, orſuch as ſhall hereafter be determined to be 
Hereſie byParliament,with the aſſent of the Clergy in their Convo- 
cation, as appears by the {aid Statute ; the occaſion of the making 
whereof was(asisfuppoſ d)by reaionof an Indiftment againſt cer- 
tain perſons called - Lollds, vpon the-Statute of 2 H. 4. c. 15. 


e 


Whoſe Opinions were'(1.) "That it was not meritorious to go in Lo!/zr4; from 
Pilgrimage to St. Thomas,. nor to St. Mary of Walſmngham, Nor £5//im Darnel 
(2) To adore the Image of a Crucifix or of Saints. Nor (3) To ® 14% 


conſeſs fins-toa Prieſt, but to God only, &c. 

(6.) Sir Ed. Gke iv the third part of his-Inſtitutes cap. 5, doth 
aſſert, that both by- the Books at-Common Law, and by Hiſtory 
irdoth appear,thatan Heretick may be convicted before the Arch- 
biſhop and other Biſhops,and other the Clergy ata General Synod 
or Convocation. Bratt. Lib. 3. fo. 123, 124. in Concil. Oxon, Newy« 
burgh, 1.2. c, 13. 6 H.3. Stow.” Hol. 203.2 H. 4. Rot. Parl. nu, 29, 
Santries Caſe, F, NB. 2691.2, 1 El.c.1. And'theBiſhop of every 
Dioceſs may convict any forHereſie,and ſo-might havedone before 


the Stat. of 2 H. 4.c.15.(c) For the Dioceſan hath Jurifliftion of (c) Co. p.3. 
Hereſie, aud ſo. it was practifedin-all: Q. Elizaberbs Reign ; and-laſt. c. 5. 


ac- 
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accordingly it was reſolved by all the Juſtices in the Caſe of Le- 
(4)By Fleming gare the Heretick (4); And that upon a conviction before the 
Chief Juſtice, Ordinary of Hereſie, the Writ de Heretico comburendo did lye (e), 
- ws > ug Without the aid of the At of 2 H. 4.c. 15. it ſeemsthe Dioceſan 
; —_— coke could Impriſon no perſon accuſed of Herelie, but was to proceed 


Juſtices. Hill. - againſt him by the cenſures of the Church. And now ( lays the 


9. Jac. Lord Coke in the forecited place ) In as much as not only the faid 
(e) Mar. H#f- Aﬀtof2 H.4. but alſo that of the 25 H.8.c.14. are repcaled, the 
_ 11-71, Picceſan cannot Impriſon any perſon accuſed of Hereſic, but muſt 


1579. Stow. Proceed againſt him as he might have done before theleStatutes, by, 
1151. Co. ubi the cenſuresof the Church, as it appears by the ſaid AR of 2 H, 4. 
ſupra. ©. 15. according to Sir Ed, Coke in that place aforeſaid, where he 
alſo faith, that no per{on at this day canbe indiRed or impeached 

of Hereſie before any Temporal Judge,or other that hath Tempo- 

ral Juriſdiction, But every Archbiſhop of this Realm may cite 

any perſon dwelling in any Biſhops Dioceſs within his Province for 
cauſes of Hereſie, it the Biſhop or other immediateOrdinary there- 

(/-238-8.9.& yntoconſent, or if that the ſame Biſhopor other immediate Ordi- 
Coubl fup. nary or Judge do not his duty in puniſhing the ſame (f). 
(7.) AgainzSir Ed.Coke in the forementioned place affirms;that 

it appears by Bratton, Britton, Fleta, Stanford and all the Books 

of the Common Law.,that he who is duly convicted of Hereſie,ſhall 

be burnt todeath. . Mir.c.4. de Majeſty. Bratt. ubi ſup. Britt. c;9, 

Fleta,l. 1.c. 35, Reg. F, N. B.269, But the Eccleſiaſtical Judge 

carinot (as he ſays)at this day commit the perſon that is convict of 

Hereſie, to the Sheriff( albeit he be preſent) to be burat ; but muſt 

have the Kings Writ De Heretico Comburendo according, to the 

Common Law. F. \V. B. 269. Rot. Par. 2 H 4. n#.29. Sautriss 

Caſe. Bre. de heret , Combur. per Reg. & Concil. in Parlim. The rea- 

ſon Sir Ed. Coke gives, wherefore Hereſie is ſo extremely and 

. Fearfully puniſW'd is, for that Gravims eſt eternam quam Temporalem 

(2 } dag ute Leaere Majeſtatem : And Hereſis eſt lepra anime (g), The party 
Co.ubi _ duly convicted of Hereſie, may recall and abjure his Opinion, and 
thereby fave his life, but a relapſe is fatal. And if the Heretick will 

not ( ſays he ) after conviction abjure, he may by force of the ſaid 

þ) Co.ubi Writ be burnt without abjuration (6b). 2 H. 4. Rot.Parl.N. 24. 
+ —_——— A Writ was iſſued by the advice of the Lords Temporal in Par- 
__- liament to the Sheriffs of Zoxdon, and ſubſcribed per ipſum regem & 
concilinum in Parliamento, by which the Sheriffs were command- 

ed to burn WikiamSaurre, who had been before condemned for 

a relapſed Heretick by the Archbiſhopof Canterbury Apoſtolice [e- 

dis Legatum, and other Suffragans, and all the Clergy of that Pro- 
vince, in Concilio ſuo Provinciali Congregat, jnuris ordine, Note 
1.Eliz, cap. 1.Proviſe, that ſuchas have Juriſdiction by Letters Pa» 
tents, 


—_—_— 
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tents, ſhall not have power toJudge Hereſie but in ſuch Caſes as 
have been before adjudged,&c.or ſuch as ſhall hereafter be ordered 
judged, *and determined to be Hereſie by the High Court of Par- 
lament of this Realm,with the aſſent of the Clergy in their Con- 
vocation, as aforeſaid.Before a man ſhall be adj _ an Heretich , 
he ought to be convitted by the Provincial Synod; for the Com- 
mon Law doth not take notice what is Hereſie.If an Heretick con- 
vict ſhall after abjuration relapſe into the ſame or any other Hereſie 
and thereof be convict again, the Writ De Heretico Comburendo 
may be directed to the Sheriffafter the is delivered by the 
Clergy unto the ſecular power. And by the Statute of 2 H.4.c.15. 
Every Biſhopin his own Dioceſs might ( as aforeſaid ) convict a 
man of Hereſie,and upon another conviction after abjuration might 
by the Sheriff proceed unto comburation. But that Statute is re- 
pealed by the Statute of 25 H. 8.c. 14, vid. co. lib. 12, ina Caſe 
of Hereſie, Note 2 Mat. tit. Hereſie, Brook per omnes Tuſticiarios 
& Baker & Hare. The Archbiſhopin his Province,ih the Convo-» 
cation, may and doth uſe to convict Hereſie, by the Common Law, 
and then to put them convicted into Lay-hands, and then by the 


F.N.B.25c. 


Writ De Heretico Comburendo they were burnt ; but becauſe it * 


was troubleſom to call a Convocation,It was ordainedby the Stat. 
2 H.4.cap. 15. That every Biſhop in his Dioceſs might convict He- 
reticks, And jf the Sheriff was preſent, he might deliver ſuch to 
be burnt without the Writ aforeſaid ; bur if the Sheriff were ah- 
ſent,or he were to be burnt in another County; then the ſaid Writ 
ought to be had,who are Hereticks, id. 1-H. 7.-Book of Entries, 
fo 319, vid Dottor and Stu. lib.2., cap. 29. Coſin. 43.2 1. & 2, P, 
& 11, cap.6. Alſo 3 F.N.B. fo. 269. Andthe Writ in the Regiſter 
provesthis direftly. 4 Bratton 1,3 cap.q fo. 123, 124. And it is 
alſo true, that every Ordinary may convent any Heretick or Schiſ- 
matick before him pro ſalute anime, and they degrade him, and en- 
joyn him penance according to Eccleſiaſtical Law, but upon ſuch 
conviction the party ſhall not be burnt. More: ( ſays.the Lord Coke 
4n the ſame place) that the makers of the Aft of 1 Elzz. were in 
doubt-what ſhould be deemed Hereſie or Schiſet,&c.and therefore 
ths Statute of 19 El;z.provides, that nothing ſhatl be deemed He- 
reſie,but'what had been ſodetermined by one of the four General 
Councils, the word of God, of Parliament. vid-Fox in Ed. 6.' and 
Britton. 5 Ed. 1. lib. 1, tap, 17. and with this agrees the Statute, 
2 H. F.cap.7. 23 H.7.9. 25H.8.c.'14.' The proceedings in the 
commencement and end was altered by the Stat: of 25 H-8.,Then 
came the Statute 1!E4\6;cap, 12; and thatrepealedis R,2v i2 Hd. 54 
and 26:/H.8.and the 2 H.4. and by general-words allStatutesron- 
cerning matter of Religion z' then =_ 1.6.2; Pu&:Mcep6. _ 
64s 000 ve 
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(7) Coke lib, 


12, Caſe of 


Hereſit, 
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ved the 2. H.4. by whichthe 15.8. loſt it's force, the. Act 1. and 
2 P.and M.cap,8.exprelly repealed. 21 H.8.23.H.24.H.8.27.H8. 
but the 25 H.8.cap. 14.was not repealed, being repealed before by 
the.1 Ed. 6.yet in the end of that long Act thereis a general clauſe 
ſufficient of itſelf rorepeal the Act 25 H. cap.14, withqut more, 
Then the 1. Eliz. cap. 1. repeals the 1 and 2 P.and M.except 
ſome Branches.z and in the ſame Act bs enacted, that all other, 
Statutes repealed by the ſaid ACt of Repeal 1 and 2 P. and 24. 
and not in this A ſpecially revived, ſhall remain repealed. But: 
the 25 H. 8. cap.14. was not particularly revived, and therefore 
remains repealed. And after the ſaid Statute 1 El:z. .repeals the 
A& 1and2P.& AM. of reviving of three Acts for puniſhment of 
Hereſies ;. ſo that now at Common Law. ( according to the Lord 
Coke ) none-can be burnt for Hereſie, but by Cenvidction at a Con- 
vocation. After this,viz. Hill. 6. Fac. the Atturney and Solli. 
citor conſulted with him whether at this. day, upon Convittion of 
an Heretick before the Ordinary, the Writ de Hererico Comburends, 
Leth; and it ſeemedto him. to be clear that it did not, for the® 
Reaſon and Authorities that he had reported Trin, 9.Fac. before, 


' But after, they conſulted-alſo with Fleming Chief Juſtice , Tan- 


field - Chief Baron, and Wilkams and Croek, Juſtices : And they, 
upon the report of Dr. Cſs, and ſome Preſidents in-Queen Phe 
zabethstime, certified the King that the ſaid Writ licth (+). 
($.)Since the Devil in his Serpentine Policy firſt negotiated the fall 
of Man, there have ever been ſuch as bave gone, forth,like the ly- 
ing Spirit in Ahabs. falſe Prophets,whereby many,as he was-are de- 
ceived ta their own ruing;theſe are the Devils Emiſſaries,ACtivein 
ſowing Tares among theWheat,whom we commonly call Heyericks, 
a black catalogue wheres in analphabeticalMethod here follows. 
Acatiani and Senn Arrians,they held that theSon was a creature. 
made by the Father,and that Chriſt was like to the Father in Will 
but not in Subſtance. ' T his Hereſie began by Acatins (not the Eu- 
rychian,). Biſhop, and Succeſſor to Euſeb;usin Ceſariaz, and was 
condemned in the Council of Seleucia. | 
Acephali,{o:called becauſe.they had neither Biſhop nor Prieſt for, 
their Head,and were Branches of the Zutychian Herefie, They re- 
jected" the Council of Chalcedpn, and denied the two Natures of 
Chriſt. They deſpiſed all Congregationsand the Sacraments, 
Adamian, ſo called-from their going nakedin- their Aſſemblies 
(it imitationef Ada in his Innoceacy) to which Eſtate they ſaid 
Chriſd had reſtored; Manking; T hey candemned Marriage and had, 
Women in. common,with whom they lay promiſcuouſly- afterthe, 
Light put aut. [They beld that we; ought not topray to God, be- 


cauſe ke knoins/out. wants without Prayer: And. calledtheir AF 
G «. {&mblics- 
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ſemblies that Payadzſe which God had -promiſed to the Bleſſed, 
. They had their Conventicles in ſubterranean places,called #ypo- 
cauſta, becauſe that under the place of their Meetings, a Furnace 
of Fire was kindled to warm the fame, where they uncloathed 
themſelves when they entred into it, and ſtood naked, both Men 
and Women, in imitation of Adamand Eve before the Fall. This 
Hereſie wa#firſt broach'd by one Prodicus a Gnoſtick, There was 
alſo the Hereſie of Adamites, promiſcuous in their Luſts, begun or 
rather revived by a Picard of Gallo-Belgia in the year 1341, 

Arius, a Syrian of Antioch, and Prieſt of that Church, ſucceſ- a, 357. 
ſor to Aris, to whole Errors he added, and was degraded;and 
went intoCicilza, where he publiſhed them, and was baniſhed by 
the Emperour , and recalled by 75a in hatred tothe Chriſtians. 

He held (beſides Arianiſm) that God was comprehenſible, and that 
Chriſt was unlike theFather in all things,& ſpake uncouth things of 
the Trinity,and was juſtly called an Atheiſt. He was condemned in 
the Seleucia Council in the year 359.and confuted by Epiphanixs, 

Agnoete, they held that the Divine nature of Chriſt was igno- an.521: 
rant of ſome things, as ofthe day of Judgment, and denied per- 
fection of knowledge to the Sonof God in his Divine Nature.:;;:;! 

Almaricani, from Almaricus of Carnotum in France, who: utter- An.1 202, 
ed Blaſphemous'opinions concerning Godthat he was the Eſſence 
of all Creatures, and the Soul of Heaven, and that all Creatures 
ſhould be converted into the Subſtance of God again: Theſe 
Hereticks approved of all Uncleanneſs under the Veil of Chaſtity. 

Alogi, they rejetted the Goſpel:and the Revelation of St. Zobr, an.158, 
ſaying that they were written by Ceyinthws, and denied Griſt t 
be the Word, as alſo his Divinity. in = 

Anrgelici, Theſe Hereticks were Angel-Worſhippers ; Eprgha- | 
nius who ſpeaks of them, better knew their Name than the Origi- 88-214: 
nal of their Sect. | 

Anomei, a Branch of the Stock of the Ariens ,, the principal 
Authors were Acatins, Ennomins , and ZArins. i This was i the 
fourth Century ; Sozom.l.4.c.22. "231136 112 
 Anthropomoryhite,theſe hereticks were the diſciples of the Audea- An.932- 
ai nA.370. and revived their Hereſie, fo called of, Audews a Syrian, 
who livedin the end of Aris his time, They Blaſphemouſly held 
that God had a body like unto man. That Darkneſs, Fire,& W 
were eternal,they refuſed the congregation oftheorthedpx church 
& admitted grievous ſinners to the communion withoutrepentange 

Antidicomariazite, theſe ſappoſed thatatrer the Nativity of our 
Lord, the Virgin ary accompanied withher Husband. Zoſoph, 
and did bear Children to him. Auguſt. de hereſ. of which opi- 
nion was Helpidins. | It is aids. has the qpjnion of the Fathers of 
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-gnd pervertedthe order of Eaptiſm+ He uſed the Triſagion than, 


the Church was,that asno mandid lie in the Sepulchre wherein 
Chriſt was buried, before him : So in the Womb wherein he was 
conceived,no man was conceived after him z and that the Fathers 
by the words1n the Apoſtelick Symbol underſtood , that he was 
born of Mary a perpetual Virgin ; And that by the Brethren of our 
Lord inthe Holy Scriptures, is meant (as is generally held ) the 
Kinſmen of the Lord according to the Fleſh. 

Antitrinitarians were thoſe Hereticks who denied the Bleſſe 
Trinity. 

+ "nn | theſe were a Branch from the Root of Emy- 
ches;, They ſuppoſed thatthe Fleſh of Chriſt was void ofall kind of 
Humane Infirmity. The Emperor 7»ſtinian was faid to be taint- 
cd with this Hereſic in his old age , by bearing ſo much with 
the Empreſs Theodora, to the great Advance of Eutyches his 
Error. | 

Apelles,a Diſciple of Mearcion , yet could not agree with his Ma- 


- ſer 1n all things, for he agreed that Chriſt had a true Body, but 


not made of the Subſtance of the Virgin Mary , but of the four 
Elements, and that after his Reſurrection he diſſolved into the 
four Elements,and then return'd to Heaven-from whence he came: 
Epiphan. 

Apollinaris, Biſhop of Laediceain Syria, ſo Ruffin. 1. 2. c,20. 
yet it is faid of him, that miſſing of a Biſhoprick he fell into theſe 
Hercſies, viz. That Chriſt had no Humane Fleſh. from the Virgin, 
but from Heaven: That he had a Humane body but not a Soul,con- 
founding the Perſons in the Trinity That Cr: had.no humane 
will - that Souls begat Souls : That after the Reſurretion , all 
the Ceremonies of the Law ſhould:take place among the Godly. 

Apoſtolici, theſe Hereticks condemned Marriage, and held the 
Apoltles to be altunmarried:They made all things to be common: 
They uſed Apechryphal Books for Goſpel : They refuſed to 
receive thoſe into'the Church who had -lapfed after Baptiſm: They 
would not have Poſleſſions but rejoyced in voluntary Poverty : 
and gave Sentence againſt themſelves that they were unclean, be- 
cauſe they were procreated by marriage. 

Aquarizs thele werecertain Hereticks,who inſtead'of WineTe- 
ceived Water in the Holy Sacrement. This was in the daies of 


an, 

Arins;' a Lybian, anda Prieſt or Presbyter of Alexandria, he. 
faid that Chriſt was\neirher God; nor Eternal, but an excellent 
Creature Creategl before all Creatures : That he Aſſumed only a 
Pody , but not the Sonl of a man+ That the Holy Ghoſt 
was a Creature of a Creature,viz. of the Son :- He. Rebaptized » 


and Heretichs, Wy 7 


men 


——_—_ 


__—_ 


Gleria Patrs , per Filinm, in Spiritu Santo: He denied the Son of 
God to be begotten of the Subſtance of the Father, but that he 
wasa Creature , and made of things not exiſtent, and that there 
wasa time wherein the Son was not : He was condemned in the 
Nicene Council, and baniſhed by the Emperour Conſtantine, 

Armeniz, ſocalled ofthe Province,where their Hereſies raged, 
by the means of Exchaneus called Mantatunes - They denied that $2509 
Chriſt alſumed his Humanity from the Virgin Mary: They cele- 
brated the Paſſover after the Cuſtom of the Jews : They held a 
Quaternity,and that the Divinity ſuffered, 

Artemen , Biſhop of Boſtra in Arabia, denicd the Divinity of 
Chriſt, and affirmed that he was not exiſtent before he took Fleſh 
fromthe Virgin. This was in the third Century. E 

Artatyrite, they were of the Sect of the Pepuſrans, and added An.196 
Cheeſe tothe Bread in the Sacrament. 

Aſſue; theſe were Hereticks who carried about with them new 
vellels;to repreſent that they were vellels filled with the new Wine 
of the Goſpel. . 

BadeſranFe, theſe were but a branch of the Herefie of the /4- 
lentiniansand Gneofticks, who deniedthe Reſurrection; theſe He- 
reticks were in the third Century. 

Baſiides,, an Egyptian of Alexandria; he held fond Opinions An. 135. 
concerning the Creation and number of Heavens : that not Chriſt 
but Simon of Cyrexe was Crucified : That it was lawful todeny 
Chriſt jntime of perſecution, and to have Idols : that no Sins but 
fuch as are unwittingly committed ſhould be pardoned: That 
Faith was natural: That propheſies came not from- God but An- 
gels : And that there was no Reſurrection, 

Beryllus Biſhop of Boſtra , he was orthodox at the firſt, but af- 
terwards held that the Soul died with the Body, and both roſe a- 
gain together - That Chriſt was not before his Nativity, Origen 
reclaimed him. Theſe Hereſies were condemned in the Arabian 
Council. An.249- : ; 

Caini, ſo called of the ſpecial Worſhip they attributed to Cain, An-159- 
They reverenced Eſau, Gore , the Sodomites, yea and 7udas himſelf, 
as Authors of Mans Salvation : They denied the ReſurreCtion of 
the Body, rejected the Law, and worſhiped evil Angels. Ter- 
tullian and Epiphanins ſay; that theſe Hereticks aroſe from the Ni- 
cholaitans , but Trenexs fays they ſprung out of the Yalentini- 
ans, 
Carpocyater of Alexandria in Egypt, he held that rift was meer gq,1,5 
man, and born Lormt and Moy. He held alſo the tranſmigra- we 
tion of Souls; alſo that the Devil created the World, and denied 


the Reſurrection, Theſe damnable Hereſtes did ſpread in "oF 
Iz 


Of Herefie 


p— 


An.232. 


An.144. 


£0.93. 


.and Ariſtotle, all which they worſhiped. 


Alia, and Rome under the name of Grneſticks:he lived incontinent- 
ly with arcellina, one of his own Sect, his Son Epriphanes ſuc- 
ceeded him in his diabolical Hereſie, and (after him) Prodicus the 
Author of the. Adamites, The followers of Carpocrates had in ſe- 
cret places Images of Gold and Silver, which they called the Ima= 
gesof Jeſus, and therewithall the Images of Pythagoras , Plato, 
S0 that the worſhiping 
of Images, and the adoration of the Image of 7eſus, ſeems to bea 
Cuſtome borrowed rather from the old Hereticks, than from the 
_— Fathers of the firſt Three hundred years. Epiph. contra 
Heref. | 

Cathari, they profeſſed themſelves.purer than others,and held 
Rebaptizing thotk who ſinned after Baptiſm, condemned ſecond 
Marriage, and refuſed to receive thoſe who had lapſed in time of 
perſecution. The founder of theſe Cathars was Novatus ordained 
Prielt of Rome by Cornelius, upon his Tepulſe in a Biſhop- 
Tick, 

Cerdon of Syria, from whence he went to Rome, and in the time 
of Higinns broached theſe blaſphemous Hereſies, viz. *That there 
were two Gods, one good, who was the Father of Chriſt, and a- 
nother ſevere and bad, and this Created the World. This Cer- 
don, asalſo Marcion, were the Authors of the Opinion of two 
Gods,or two beginnings : he denied-the Reſurreftionoof the Body, 
and invented a new Baptiſmaſter a man hath been Baptized a ſe- 
cond anda third time: he held that Chriſt was neither born of the 
Virgin Mary, nor ſuffered really ;+-with many other Blaſphemies 
againſt him : he rejec&ed the Law and often feigned to recant,but 
in theend was Excommunicated, having lived in Rome Eight and 
thirty years. 

Cerimthus,a circumciſed Jew,contemporary with Ebion,he affirm 
ed that the world was not Created by God, but by an inferiour 
power : That Chriſt was born after the manner of men, of Foſeph 
and Mary, denying her Virginity : he divided eſs from Chriſt, 
ſaying that Chryſt deſcended upon Feſ#s at his Baptiſm in the form 
,of a Dove : That Feſus, not Chr:ſt, ſuffered and roſe again: That 
there was a neceſlity of Circumciſion,.and that Life Eternal ſhould 
be at Hieruſalem, where all Earthly pleaſures ſhould endure One 
thouſand years. The report is, that St, John finding him in a 
Bath, departed thence ſaying, that it wasa Miracle that. the Bath 
fell not down while Cerinthus was in it. This Hereſie began at An- 
tioch, and ſpread over Aſia and Syria; but this Name laſted not, 
though Carpocras and Samoſatenys continued the Hereſie, 


Chi- 


and Hereticks, 


"ay, 


571 


Chiliafte or Millenarii, their Author was Papias Biſhop of Hie- An.116s. 


rapolzs, whoſe Hereſie was a Branch of that of Cerinrhus, in that 


point that Chriſt would raiſe the Godly firſt, and live a thouſand. 


years with them on the Earth. This Hereſie was. afterwards main 
tained by Nepos, an Egyprian Biſhop, Two hundred thirty one years 
after Chriſt's Paſſion. 

Circumcelliones, "Fhey were the moſk reprabate Branch of the 
Donatiſts : they would throw themſelves headlong from high pla- 
ces, or calt themſelves into fire and water,a2d counted it Martyr- 
dom. Aug. de Here. 

Colarbaſus,he was Marcus the Magicians fellow Diſciple;and held 
thas Mens Livesand actions were ruled by Seven Plancts,and di- 
vided Jeſus and Chriſt into two.diltinct perſons. 


Collyr:diani, they offered Divine honour to the Virgin Mary,and An354- 


Sacrificedto her as to the Queen of Heayen, . they worſhipped her 
with Divine adoration, and offered to her little Paſties baked. Epi- 
han. 
Coluthiani, they denied that any evil;either of fin or puniſhment 
was of God. 


Donatiſts, from Donatus a Prieſt of Exrthage , who miſſing the An.307; 


Biſhoprick he would have had, did diſcontentedly fall into theſe 
Hereſlies, viz. That the true Church was no where but with -hin» 
and his Diſciples :\ that obedience to Gods precepts ought tobe 
voluntary and not compulſive : That no Hereticks ought to be pu- 
niſhed by. the Magiſtrate : he meaſured the effects of the Sacra- 
ment by the: Miniſter, not by the Author : He rebaptized; . uſed 
Incantations, and boaſted of Revelations: - he held the Son to be 
leſsthan the Father, and the Holy Ghoſt leſs than the Son: His 
followers ſlew as many oppolites ta their Sect as they could:he was 
at laſt Biſhop of Numidia. , 

Ehioni, from Ebion a Samaritan, their Founder, or from Ebion 
[Hebraice]: Poor, they having made themſelves ſo by diſtributing 
their Goodsin Alms. They denied the Divinity of Chriſt , re- 
jected St. Pauls Epiſtles and- all the Goſpels except St. Marthey 
and held themſelves bound to obſerve the Law of Moſes as neceſſa- 
ry toEternal Life, Euſeb. 


Eccleſas, of Eccleſas their Founderzthey were al{ocalled Sampſei : ap 110. 


They oppoſed the Virginity of the. Virgin Mary, and held that 
f_ > m—_— inferiour born of her, the other ſuperi- 
our-alſo that the Spirit wasSiſter to-Griſh: They adored water as 
aGod: held it lawfult tobecome Apoltates intime of perſecuti- 
on,and approved of one only apocryphall Book made by them- 
ſelves. They ſprang from Evo the Heretick. 


V 
Tos 10) 


An.37. 
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— 


A792. 


An.178. 


An1295. 


An.1Et. 


Enchratitee ſo called becauſe they abſtained from Wine,cating 
of Fleſh, and living Creatures; they condemned Marriage, and 
blaſphemed the Epiſtles of St. Paw, The Author of this Sect was 
7 atyanus a Syrian. Euſeb 1.4.c.28, 

Euchite, they held Baptiſm unprofitable, 

Eunomius, Biſhop of Syricwn, an Arian, he added to the He- 
reſies of Xerins, that the Holy Ghoft was created by the Son : and 
that Chriſt aſſumed only a humane Body,& not a Soul, he was cons 
futed by St. Baſil. 

Entyches, Abbot of Conſtantinople , confuting Neſtorius, fell 
himſelf into other errors, and confounded the two natures of 
Chriſt, making him after his union) to have but the Divine na- 
ture only,and held that he aſſumed nothing but humane from the 
Divine-He affirmed alſo that the Divine nature was paſlible , and 
that Chriſt was rather Deified than God ; he was condemned in 
the Council of Chalcedon, 

Felix Biſhop of Vrgel on the Pyrenean hills , he held that Chriſt 
in his humane nature was the Adopted Son of God; he was con- 
demned for Hereſie at Rarsbon ; hence came the Felicrans, 

Floriani from Florinus or Florianus a Prieſt of Rome, he held 
that God Created all Creatures and things in an evil ſtate, and ce- 
lebrated the paſlover after the manner of the Jews, 

Fratricelli,they were of Opinion, that a man might in this world 
attain to a ſtate of ſuch perfeftion that he might be altogether 
without ſin,and that he who had attained thereto, was neither un- 
der ſubieRion to Civil nor Spiritual Governours , but was freed 
from all ſubjeftion to mortal men, and that they had noneedof 
Prayer or Faſting. Theſe were in the thirteenth Century and now 
alſo in the ſeventeenth Century are every where to be founda- 
mong us, though under another appellation. 

Gazareni, called alſo Paterenti, and Gazari, theſe were certain 


Hereticks about Tholoyſe in France in the thirteenth Century, who 


held that married men were not in a State of Grace, and could 
not be ſaved ; This Opinion was condemned by the Council of 
Lateran. 

Gnoſtichs , they aſſumed that name from the knowledge and 
learning which they proudly conceived they had above all others: 
They held ( beſides thoſe hereſies of the Corpocratians) many 0- 
ther fond Opinions concerning the Creation hy Angels ; -and af- 
tirmed that every faithful man had two Souls,that there were two 
Cods,one zood and the other had : They diſtinguiſhed Jeſus from 
Chriſt : and held that Chriſt was eighteen months upon Earth after 
his Reſurrection. There were divers ſorts of this Sect. $7495 


G'o- 


and Heteticks, 


Godeſcalchus, 'Qne of the Netherlands, about:the year eight hun- An-845- 
dred forty nine,peraiciouſly held;that thoſe who were predeſtina- 
ted unto life by a decree of Gods predeſtination, were neceſſita- 
ted todo well: and thoſe who were predeſtinated to condemna- 
tion,were neceſſitated by a Decree of God to doevil. 

' Helſeſaite, the ſame with thoſe formerly called Elceſas,, other- 
wiſe called Sampſai, they mixed the Religion of the Jews, *Gen- 
tiles, and Chriſtians together : they rejected the Writings of the 
Apoſtle Pal: and affirmed that a man who denieth the Lord with 
his mouth in the time of perſecution , if ſo be headhered tothe 
Faith in his heart,he had committed no ſin-they carried about with 

them aſingular Book, which they ſaid was: ſent down from Hea- 

venand promiſed remiſſion of ſins to every man that would heark- 
en to the words of that Book ; theſe were of the third Century. 
Epiphan.contr.hereſ.2.6 Comment Func in Chron. 

Hermiani, they ſprung from Hermogenes an African, - and held An.2or. 
that the Maſs whereof the World was created, was coeternal with 
God :. That Angels created mens Souls : That Chriſt afcending 
left his human fleſh in the Son : They denied the RefurreCtion, 
and received not Baptiſm by water. | | 

Hieracite, of Hierax an Egyptian of Leontopolis, he ſpake of An-251. 
the Father as of twolights , differing in ſubſtance : damned Mar- 
riage.; denied the ReſurreCtion : excluded Children from Heaven: 
held that MelchiJedeck was the Holy Ghoſt : and that Paradiſe was 
no Earthly place. 

Facobite of Jacob a Syrian,called Zanzalus,for his poverty:They An.c07 
received the hereſic of — ; 

Tovinianus, a Roman, he held all fins to be equal : denied the ,,,;5,, 
Virginity of the Virgin, Mary : Contemned Faſting, and all Spi- 
ritual exerciſcs : anTheld that men did not fin afrer Bap- 
tiſm - ; 

Lucianiſte and Appelliani , ſocalled from Zucianus and Apeltes, 
Diſciples of Marcion. 

Lucifer Biſhop of Calaris in Sardinia, he diabolically held, that 
mans Body was formed by the Devil: Thata Chriſtian might kill 
himſelf;to be quit of the burthen of thefleſh: and allowed bur part 
of the old Teſtament. - * . 

Luciferniani,it is ſuppoſed that theſe were not from the former, 
but from another Lucifer, for ſome fay, that theſe was rather bur 
Schiſmaticks than Hereticks,and only held, that Faith was a Wea- 
pon of. Contentions, and not of Hereſies. Theod. Compen. Here. 
Sezom:lib.s5 cap.13. | 

Lombardianians for want of another Name, for in the time of 
the Emperor Albert in Lombardy near to Navarre,there were a Sect 
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An. 274+ 


An.341. 


£n.156, 


-of Hereticks, who under colour of Religion and Charity made all 


things common, and Women inlike manner moved Men to carnal 
conjunction, alledging it to be a deed of Charity. This was in the 
fourteenth Century. Imp. Fiſt. pag. 522. 

Macedoniani, of Macedonens the Arian Biſhop of Conſtantinople, 
They were ſometimes Semi-Arians , at other times A4rians, and 
ſometimes Orthodox, but never conſtant. They held that Chris 
was not of the ſame eſſence with the Father, but only like to him : 
And that the Holy Ghoſt was not God, but God's Miniſter , and a 
Creature not eternal. 

Manes, a Perſian, otherwiſe called Manichexs in Diocleſians time, 
Author of the Manichees, he was a devilliſh crack-brain'd-fellow, 
and choſe to himſelf twelve Diſciples, and compoſed his hereſies 
out of diversothers : He blaſphemouſly affirm'd himfelf to be the 
Holy Ghoſt : he held two beginnings, the one good)the other evil: 
rejected the Old Teſtament,and mangled the New : denied Chri#s 
Divinity, and his real Paſſion, and the ReſurreCtion of the Body: 
Condemned Marriage, Alms, and Baptiſm: he moſt blaſphemouſ- 
ly aid that Chriſt was the Serpent that deceived Eve : that Chrifts 
Body was fixed in theStars: That he redeemed the Souls : he forg- 
ed many thingsabout the Creation : he worſhipped the Sun and 
Moon as Gods: attributed two Souls to every Man : he aſcribed fin 
not to the free will of man, and his natural defeCtion voluntary, 
from the Eſtate of the firſt Creation, but to neceſſity,becauſe mans 
Body was made of the ſubſtance of the Prince of darkneſs: with 
other fond and blaſphemous hereſies. One Scyrhianus a Sarazen 
Merchant infuſed theſe Hereſics into him. Warranes King of Perſia 
hearing of his fame, ſent for him to cure his ſick Son, who died 
under his hands z whereupon he caſt him igto Priſon,from whence 
he made his eſcape into Meſopotamia , but there the ſaid King re- 
took him, flead him, filPd his skin full of chaff, and cauſed it ts be 
ſet up before the Gates of the City in Meſoporamia, Eyſeb, kib. 7. 
cap. 30. C& Socrat, lib,1, cap.22, Eccl, hiſt. 

Marcellus Biſhop of Ancyra, the Metropolis of Galatia, he held 
blaſphemous Opinions againſt the Trinity, and denied the Divi- 
m_— Chriſt. 

arciong the Diſciple of the Heretick Ceydon : he held (beſides 
Cerdons hereſies ) that Chriſt was not the Son of God : he held like- 
wiſe the tranſmigration of Souls: That War was not lawful 
though on juſt occaſion : he condemned Marriage : rejefted the 
Old Teſtament : Forbad eating of fleſh, and allowed of Rebapti- 


* Zing ( roties quoties ) as oft as men fell and repented, Polycapm 


called this Marcion,Primogeniens diabols, 


arent 
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Marcw a Magician, of whom came. the Marrz« :- he intyented An. 149. 

anew form of Baptiſm, viz. In the Name of the unknown Fa- 
ther of allthings, and in the Name of the verity of the Mother 
of all things , and in the Name of him who deſcended upon 
Jeſus. He held that Chrift ſuffered not , nor aſſumed a Body : 
he defiled the Sacrament, and was a man of a very filthy life : he 
denied the ReſurreCtion of the Body, and ſuppoſed that Salvation 
belonged only to the Soul. 


Melchiſedechiani, the Author of theſe Hereticks was Theoda- An.258. 
tw Diſciple to Theodatus the Currier: he held that Melchiſedech 
was made by God greater than Chriſt, whoſe Divinity they alſo 
denied, and magnihed Melchiſedech above Chriſt. 


am_—_— 


Menander, Diſciple and Contemporary with $9 Magus, a Sa- An.11, 
maritan and a Sorcerer, and Author of the Gnoſticks ; he held with 
Simon about the Creation by Angels, and affirmed that he was ſent 
from Heaven to fave the World and that by vertue of his Bap- 
tiſm men ſhould not die nor grow old : but the ſucceſs not an- 
ſvering his promiſe, his herelie fell of it ſelf. Epiph. Euſeb. Ang. 
& Theod, lib, 4. cap.11. 


Meletiars from Meletins, a Biſhop of Thebaida, he was depo- 
fed for facrificing to Idols. This was in the fourth Cen- 


tury, 

Peſuliani » They worſhipped God; but not in three Per- 
ſons, and held that God might be ſeen with corporal Eyes: that 
the Devil ruled our actions. They attributed Salvation to Prayer 
totally : they contemned Chriſt's Paſſion, and the Sacraments, 
Alms, and a laborious life, and tolerated Perjury to promote 
Religion. 

Mi mbs, They held that the Son was in the Father, A%-408- 
as a leſſer Veſſel comprehended in a greater : That'God had a 
Body, and inthe Divine Eſſence was ſomething greater and ſome- 
thing leſſer. Aug. out of Philaſter, 

Monophyſite, whoſe Author was Dioſcorus Biſhop of Alexandria, An.451+ 
they were alſo called Theopaſchite and Monothelites, whodenied not 
direttly the two Natures of Chriſt, but only afticmed that after 
the Union of the Natures, there was only one willarid one op 

3 


An 374 


tion in Chrsſt ;, they attributed the Divine Nature only to 
Theſe were abxanch of the Extyebian Hereticks. 


| Montanus of Phrygia,' Amthor of.the-Gaphryger , howfſiemed'an.118, 
himſelf to be the Holy Spirit, he called himfſelt the Holy Spirit, 
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nu ers 


=" Haly Spin whoas/Chiſt-ent ro inſtruct his Diſciples nal 


truth-:- Heſaid that:the Spirit fell but little-tpon the Apoſtles,and * 
fully upon himſelf: He inſtituted Lawsconcerning faſting, con- 
dcmned ſecond Marriage, allowed Inceſt , confounded the per- 
{ons in the Trinity, and baked mans Blood with the Bread of the 
Exchaxift:g ſeduced two:women Priſcillaand Maximilla to leave 
heis'Hughangs and: to-be his Propheteſles, + 

Nazareni, they ſtyled themſelves ſo , -becaiiſe that before the 
Name of Chriſtians began, that Name was the molt honourable a- 
mong Chriſts Diſciples-" They confeſſed Chriſt, but withal held a 
receſliry of obſerving the Law, and framed ſtrange things of O«- 
r14' or Nanria ( Neals:Wite, as they would have it?) or Veſta, 
They had many Gafpels'( as they called them) and boaſted much 
of Revelations and Viſtions: They held that the Soul of a man,of 
a Beaſt, of a Plant were all of one Subſtance. Theſe Here- 
tick continued till after the time of Epiphanins,who reporteth that 
the Jews ſo hated them, that they prayed twice a day againſt them 
Epiph. Aug. Theoaer.Jſodoy. 

. Nepatiarmy from NVepos, a Biſhop in Egypt, about the year 264. 
They. affirnied thatat the latter Day the ly ſhould riſe before 
the Wicked, and ſhould live with Chriſt a thouſand years in abun- 
dance of all carthly Pleaſures. Euſeb.lib.7.cap.24. 

| Neftorius, Biſhop of Conſtantinople, he ſpake againſt the perſo- 
nal Union of Chriſt's: Divine and Humane Nature,for he held that 
Chriſt had two ſeveral perſons,but not two Wills : That the Son 
of God in Chriſt,was but an' Aſſiſtant to the Son 6f the Virgin Mar. 


+ * * whom he would-not»have to be called the Mother of God,hnt one 


ly. the Mother of Chriſt, Ewvag.l.1.c.7, - He held that the Huma- 
nity in Chriſt was made equal with the Deity or Divine Nature.He 
was condemned in the general Council of Epheſus,and dycd in Ban» 
iſhment,his Blaſphemous Tongue being firſt eaten with Worms, 
which rotted in his mouth.” '' i + | 


. Nicholaite, from Nicholas a Deacon of Antioch, choſen by the 
Apoſtles ro look to the poor , who- being ſuſpected to be jealous 
of his faire Wife; did (to clear himſelt ) profier her toany of the 
Brethren that wauld: Marry her, Wherenpon they took occaſion 
ta live promiſcuouſly,making their Wives Common;and held that 
it was lawful to' eat things: offered to Idels*- That Darkneſs 
and Light begat the World , ' bf which were born Angels and 
Devils, and ofthemi Men, + This Hereſie conitinned not Tong itt 
this Name,but was publiſhed and mem Agr Gnoſtichs and /a- 
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Neetins, of, Smyrn«,Diſciple to Montanus, he called himſelf An-179- 
Moſes, and held but one perſon in the Trinity;:: He being con-: 
yented, abjur'd his Hereſie ; but afterwards being ambinous of 
a Name, relapſed and diſperſed it, and when he dyed,was caſt out 
unburied as not worthy thereof. © 

Novatus, ordained a Prieſt of Rome by Cornelius, he was the $0-252- 
Found*r of the forcfaid Hereticks the Cathari : He held that ſuch: 
as hadtallen in time of perſecution, were not to be reſtored to 
the Fellowſhip of the Church , albeit they repented thereof. 

Ophice, of "Oxy a Serpent , whom. they worihiped, affirming 

moſt blaſphemonſly that Chriſt was the Serpent which deceived: 
Eve : they denied Chriſt”'s Humanity,and the Reſurrection : They 
held alſo a Blaſphemous opinion concerning the Sacrament: This 
Sect was a Branch of the YValentinians, and continued till after the 
time of Zuſtinian the firſt, 

Origeniani and Turpes, of one Origen a Gnoſtick,,, who drew A9-159+ 

his Hereſfie from Epiphanes Son to the Heretick Carpracras: They 
prohibited Marriage,but committed fornication andall Filthineſs, 
and rejected ſome Books of the Old and: New Teſtament, which 
made azainſt them.Some ſay they were foul and: filthy Beaſts, not 
abhorring whoredom hut Procreation of Children, to the end they 
might ſcem chaſt, not unlike unto Oar whom the Lord flew. 
They were alſo. called Or:geniſte, becauſe they defended the Books 
of Origen,who were Theodorus Aſcidas Biſhop of Ceſaria-Cappadocia, 
and the Monks of Nova Laura. There were of theſe Hereticks al- 
ſo in the ſixth Century. 

Pzlmerius, the Chronoſloger,he was burnt for his Heretical opi- An. 185. 
nion concerning Angels. 

Pazins Biſhop of Hierapolis;, he was St. John's Diſciple, yet An.144% 
afrerwards became the Author ofthe Sect of rhe Chiliaſts or Miulle- 
naries, whoſe Hereſie wasaBranch. of that of Cerinthus, in that 
point, that Chriſt ſhould raiſe the Godly hrlt, and live a thouſand 
yeart with them vpon Earth,* 

Patalorynchite, a Fooliſh pe6ple who counted it Religion to-An-116; 
ſtop their breath. with their fingers,and not to utter any intelligi- 
ble ſpeech, 

Patareni and Gazareni, theſe Hereticks did hold that married A-1255- 
men could nox be ſayed. | 

Patermani or Parricitiiani andVenuſtiani, | they were called by g,,.,, 
the firſt Name, of Paternus their Founder, -and:by the laſt ,.. of 
their laſcivions behaviour : They held 'that the lower parts of 
Man were not m<e by God but by the Devil ; others ſay that they 
' affirmed that the v.hole Body of Man was formed by the Devil, 
and not þy God. x 
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An.18; | 


&Sn.346. 


Panlus Samoſatenus, ſo called of Samoſaa the Metropolis of 
Comagena, where he was Born : He held that the Word was not 
in Chriſt, otherwiſe than in the Prophets : That Chriſt was not 
the Word, and denied his Divinity He Baptized not in Chr:ffs 
Name. 

Pelagins Brito, whoſe Followers were Julianus and Celeſtius, in 
the days of Arcadins or Honorins : This Pelagins was a Roman 
Monk, born in Armorica or Little Britain, who with his Diſciple 
Celeſtius ſpread his Hereſtes over almoſt all Countreys, viz. That 
Adam had died though he had not ſinned; That his Sin did only 
hurt himſelf, and not-others but in his Example : That Luſt and 


'Concupiſcence, which is naturally in us, is good, and nothing *' 


in it whereof we need be aſhamed : That Infants neither have 
nor draw original Sin from the Parents: That the Infants of 
the Faithful, though not Baptized , ſhall be ſaved , but ſhall 
remain without the Kingdom of God : That men have free Wu 
ſufficient to do Good, without the Grace of God : That Men 
by nature were able to fulfil the whole Law of God : Howbeit 
more eaſily and better if they were ſupported by the Grace of 
God. They denied original Sin, and faid that the poſterity of 
Adam were Sinner by imitation of Adam's Sin, but had not recei- 
vedSin by carnal Propagation : That Children had no need to be 
baptized for Remiſſtion of Sins, and that the godly Fathers in 
Scripture, when they confeſſed their Sins, they did it rather for 
example of Humility, than for neceſſity, or guilt of Sin. Theſe 
Hereſies have in all Ages been confuted by many Learned and E- 
minent Divines,and were condemned by many Councils, ſpecially 
inthe Councitof Carthage. 

Pepuſians, they were of Pepuza, a Town of Phrygia, between 
Galatia and Cappadocia; They held ( beſide other Hereſies of 
Montanus ) that Pepuza was the Heavenly Hieruſalem mentioned 
by St. Paul. Heb. 12, and in the Revelation c. 2. 1. 

Petrus Abelardus, a French man, he held vile things concern- 
ing the Bleſſed Trinity, that the Holy Spirit was the Soul of the 
World, and that he wasnot of the Subſtance of the Father. This 
was in the twelfth Century. 

Phorinus Biſhop of Syrminm in Ihyria, a Diſciple to Marcells : 
He held that Chri/#”s Kingdom was not everlaſting, began at his 
Birth, and ſhould end at the-day of Judgment. He was condemn- 
ed in the Council of Sardis, Socrat, Eccleſ, Hiſt, lib,2. cap. 19. 
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| Praxeas, he was Author of the Monarchici and Paoripetſiens, he An. = | 
held that God the Father only ſuffered. | 


Priſcilianiſte, from Priſcilianus, a man of Noble birth in Spain, An.38 2. 
he confounded the Perſons in the Trinity:Held fond opinions con- 
cerning the Creation : That Mans Soul was of the ſame 
Eſſence with God: That Mans life was ruled by the Planets: 

_ that Perjury and Lying were lawful, to hidea Mans Religion : He 
forbad eating of Fleſh; and condemned Marriage,but allowed-For- 
nication,and renewed the Hereſie of the Gnoſticks; this was in the 
days of the Emperour Gratianus and Yalentinian ;, he was executed 
at Travers as a Sorcerer. Hiſt; Magd, Cent. 4. 6.11, 


Proclinianite. of one Procls, who ( beſides other Hereſies of the an.2843 
Seleucians.) held that Chriſt was not come in the Fleſh. 


Dyartodecimani, they held that Eaſter was to-be obſerved on an.rg5, 
the fourteenth Moon; and upon. what day ſoever that Moon hap- 
pened ( though Sanday) they faſted : "They refuſed to admit and 
receive thoſe who badlapſed after Baptiſm, 


Sabellius. an African, he and his followers confeſſed, that there An-256s- 
was but one God only, but they denied that there were three 
diſtin& Perſonsin that one Godhead : They not only confound- 
ed, but toak away the Perſons in the Trinity :- He was the Foun- 
der of the Photinean's Hereſie : They were called Patripaſſiam,. 
becauſe their Opinon imporred that the Father ſuffered ; this Sa- 
bellizs was ſor his Herefie excommunicated. 


Samoſatenus , Biſhop of Antioch, he denied the Divinity of 
the Son of God, affirming that Chriſt obtained the Name of the 
Son of God through his virtuous Behaviour and patient Suffer-- 
ing, but that he was not naturally and truly the Son of God , be-- 
gotten of the Subſtance of the Father : He abrogated the Pſalms 
ſung inthe Church,and hired Women thereto ſing his own Prai- 
ſes: He was depoſed by a Council at Anrioch, and excommuni-- 
cated by all the Chriſtian Churches inthe World, | T his was ( as 
ſome affirm) not inthe ſecond but third Century. . 


Saturniazi, from one Saturnine. of Antioch,. who'with Baſil; Ant 30%. 
des the Egyptian » ſhared the Hereſie of Simon in twoparts ; this 
Saturnine held that hisDiſciples,though living diſſolutely,might be 
{aved by faith in h.m:That the World and men wereCreated by ſe- 
ven Angels preter voluntarem Dei.: That Chrift's Body was AG 

ical: 


An.I54- 


An.172. | 


An.190, 


An.41. 


: Of. Herefie 


ſtical: That there. was-one God of the Jews, another 6f the 
Chriſtians : That at Beginning a Good and a Bad man' were 
created , and that from the Good came good men;and from the 
Bad came evil men:That Marriage was a doctrine of Devils : That 
men muſt abſtain from things that had life : That ſome of the Old 
Prophets were of theDevil:and laſtly they'denicd theReſurrection 
of the Body. 7 -S2ty 


Secundiani of Secundus, who was the Chief Diſciple of Yaten;- 
ian the Heretick;and held all his Hereſies, and allowed his Fol- 
lowers all filthinels of Lite. 


Seleuciani or Hermiani from Seleucins and Hermias , they moſt a- 
bominably held,that the Maſs whereof God created the Elements 
was Cocternal with himſelf : That the Angels, not God, created 
the Souls of Men. That Ghrit in his Aſcention unclothed himſelf 
of the Fleſh of Man, and left it in:the Globe of the Sun : They re- 
ceived not Baptiſm by: Water : They denicd the ReſurreCtion of 
the Body, ſuppoſing that by new Generations, one ſucceeding 2- 
nother,that is performed which in Scripture is written concerning 
the Reſurrection, 


Sethite, another Branch of Y-lentinian in Egypt : They held 
that Angels begat men in the beginning: They attributed to Ser 
the Honour due to our Saviour,and denied the Reſurrection of the 
Body. 


Severus , Succeſſor to - Or in the School of Adurcion , his 
Hereſies were ſpread in Eaſt Syria : They forbad the uſe of Wine: 
rejected the Old Teſtament and the Prophets , ufing Apocryphal 
Books of their own: Denied the ReſurreRtion: Aſcribed the 
Creation to Angels; Deteſted Women as works of the Devil,and 
uſed Magick. 


Simon Magus, ſaid to be the Father of Hereticks, he wasa Ma- 
gician and an Hypocrites though Baptized by Philip the Apoſtle - 
he, ſpread his hereſiesat Rome, where he grew ſo famour;, that 
the people eretted an Image to hinv with an Inſcription , 'S+ 
mons Deo Santio: he moſt blaſphemouſly affirmed himſelf to be true 
God - That the World was Created by Angels: hedenied that 
Chriſt was either come or ſuffered - he denied alſo the ReſurreQi- 
on of the Body : he brought in the promiſcuous nſe of Wo- 
men, and uſed the company of Helena, whom he blaſphemouſly 


gave out to be the Holy Ghoſt, and that he begat Angels of _ . 
cr 
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he raught his Diſciples to worſhip Images, his own Image, and 
the Image 'of Hema, who accompanied him from Aſia to Rome : 
he attempted to ſhew his power in flying, and with a fall broke 
- 4 Tiugh, and died miſerably. Iren.l.1.c. 30. Aug. Epiph. 


Swenkfeldius, born in Sileſia, he held that the outward Miniſtry 
of the Word and Sacraments was not neceſlary to eternal life, 
becauſe that by the illamination of Gods holy Spirit, without the 
Miniſtry of the Word, men might be faved. 

T atian, he held that Adam wasdamn'd, called Marriage Forni- An. 15. 
cation, prohibited cating of Fleſh and drinkingof Wine ;, he held 
many Gods, denied Chriſt to be born of Davids Seed, and con- 
demned the Law of Moſes ; He was Author of the Exchra- 
titz, | 

Theodatus, a Caraphryg 14n, Aa poor Currier of Conftantino 5 he An. I9 
held that Chriſt was but Man,and begotten by Man; beter rtich , 
blaſphemy he altered the Goſpel — to his own fancy, The 
Theodmiam denied the — of Chriſt , for when Theodarus 
havingin time of Perfecution denied Jeſus Chriſt, was reproved 
for the fame, he anſwered , Thar he denied not God, but Mar, 
ſignifying thereby, that Chrift was only Man; and not God ma- 
nifeſted in our Nature. | 

Theopaſchite, they held that.the Divinity of Chriſt ſuffered, An- 338- 
This Hereſie laſted long, and was maintained afterward by Ex- 
tychesand Dioſcorus. ; 

Triformiami, they held the Divine Nature one and the ſame An.407. 
in the three Perſons together, but imperfeR in the ſeveral per- 
ſons. 

Tritheite, they held that the Nature and Eſſence of God was An.Sos6. 
threefold, and not one and the ſame. Johannes Grammaticus (cal * 
led Philoponus) was the Founder of this Hereſie. 


Valentinian, an Egyptian, he held plurality of Gods , of both An. 153. 
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Sexes; a multitude of Heavens and Eternities : that Chriſt a{- 
ſumed _ from the Virgin, but paſſed through her as by 
Pipe; that he ſaved Souls vnly ;, that the World was made by 
Evil Angels: He denied the ReſurreCtion ; deſpiſed good works 
2s unprofitable, and lived of things ſacrificed to Idols. Againſt 
him {reneas wrote Five Books. ; 
Valeſii, of one Valens an Arabian; They held that none gn 250, 
could be ſaved, but ſuch as made themſelves Eunuchs, deteſted 2 
Marriage, but allowed all filthy Atts; yet gelded themſelves. 


Qqqyq' l Venuſtiansy 


Veniſtiani, ſo called of their laſcivious behaviour z They were 
the ſame Hereticks that were called Paternians from Paternus 
their Founder, and held the ſame blaſphemous and damnable He- 
relie. 

An.496. Pigilantius,an Apoſtate Monk, he declined Churches,and con- 
demned Virginity and Spirituabexerciſes. St. Hierome Wrote a- 


ainſt him. 
, (9. ) All theſe Hereticks do commoaly paſs under thenotion:of 
Chriſtian Hereticks, whereas in truth they may more properly be. 
termed Antichriſtian; yet they are ſtyled-Chriſtian Hereticks in di- 
ſtin{tian to the Jew:ſh-Hereticks,of which ſort were the Phariſees, 
the Sadduces, the Heſſees, the Galileans, the Hemerobaptiſts, the 
Nazareans, the Offens, the Sampſeans, the Maſſalians,:the Hero- 
dians, the Genites, the Meriſſeans, the Czlicele, the. Ophite or Ser- 
pentines, the Caiani, the Sethiani, the Heliognoſti, the Frog-worſhip- 
pers, the Accaronites, the Thamuzates, the Samaritans, with many 
others, out of which,or ſome of them,came that curſed Brood of 
Hereticks which. poyſoned a: great part of :the World in. the.ſuc- 
ceeding Generations. : 
The Phariſees (from Pharesdivifion or ſeparation,)becauſe they 
(s)Epiphan. would be accounted Seperatiſts from all others (4), attributedall. 
Origen, Ame things to Fate.z they believed that God diſpoſed all things, but 
brol. in Luc. the Stars helped, yet ſo asFree Will was lelt in the hand of Man, 
er They held Tranſmigration of , good Souls, ,or-going intoother - 
Suidas, Bodies; they conceived that he which kept moſt of. the Com- 
mandements,. although' he- tranſgreſs'd in ſome, was juſt before 
God, with innumerable Phariſaical, Proud and Hypocritical con-- 
ceits and ations. 
The Sadduces (cither from Sedec, Juſtice, becauſethey were ſc-- 
(b)Epiph-hzr. vere n—_—_—_ in-Judgment (6); or:of one Sadoch, the firſt 
14- Lyra. in. Inventer of their Hereſie (c); or from both (d):) Thele- Saddy- 
Ats. ng £5 werecalled Minimor AMinei, that is Hereticks. They inter-- 
(c) Burgen: preted the-Scripturesafter their own ſenſe, and rejected T raditi- 
Epiſt. Jac.2. ONS; they deneda future Reward,.and conſequently the Reſur- 
10. rection; .they denied alſo:the ſubſiſtence Spiritual z they cooped 
(d) _=—_ us. yp Godin Heaven, without all beholding of evil :: They denied 
vw : _ 2 Spiritaltogether; for they held God. to be.Corporeal (e); the 
Soul todie withrthe Body ; . they denied Angels and Devils; they 
aſcribed goudandevil to-a mansFree Will. 
: The #eſſees, Efſers or Eſſens, either from a word which ſignifi» 
(1) —_ eth-Reſt, or Quietneſs and Silence (f), or Ef: ,.q4ſi Lewy 
(©) Philo. 40y(g). They are placed by Pliny on the Welt of the Dead 
(byPlin. 1.5, Sea(h), a People ſolitary, without Women, withont Money,they 
bugs make no weapon of War, .normeddle with Merchandize z they 
ve 
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ond Hereticks, 

have no ſervants, but are all both free and mutually ſervants to 

each otherz they live perpetually chaſt, counting continence and 

contentment great Vertues; they ſwear not at all, and have all 

things-common; they avoid ures and riches as ſins; they 

marry not,yet donot deny the lawfulneſs of Marriage,but the ho- 

neſty of Women; they ſhun Oyl and neatneſs,yet always wear a 

white Garment z they neither buy nor ſell, but mutually commu- 

nicate z they were mewn the Sun, for before the Sun ri- 

ſeth they ſpeak of no worldly matter, but celebrate certain Pray- 

ers,as Praying him to rife; they hate an Oath no leſs than Perjuryz 

they keep the Books of their own Opinions,and the names of the 

Angels; they give noſentenceof Judgment , being fewer than 

one hundred (3); they will not ſo much as purge Nature on the 

Sabbath, for fear of prophaning it thereby (&). (;)Joſeph. de 
The Gatileans, their Dodrine was, that only God was to be Bell. Jud. 1.2. 

accounted their Lord and Prince, and would rather endure any 4s al 

the molt exquiſite Tortures, than call any man their Lord; ino- &Scaliger. 

ther things they agreed with the Phaxiſees (1). (1)Joſeph.de 
The kg called from their being baptized 'or waſh'd Antiq1.18.c.2 

cyery day.at all tymeSof the year; they were in their do&trine of = Bell. Jud. 

the Reſurrection,and in Infidelity like unto the Sadduces; in other (5.4, 

things they differed not from the Scyibes and Phariſees (m ). her.17. 
The Nazarearn, they would not eat any thing which had life, 

and hgld it untewful to-cat Fleſh: They diſallowed the five Books 

of Moſes : they placed all righteouſneſs in Carnal obſervations ; 

and oſeiiegtocimitatoSoagtn, they nouriſhed the hair of their /,1 phitafirias 

head, placingalltheir Vertue thereur (>). dc har. 
The Offers were an iſſbeof the Ancient Efſexs, holding ſome 

things of theirs, as concerning the worſhipping of Angels,and of 

the Sun, adding thereto other Hereſies-of their own( 0). (»)Epiph.her, 
The Sampſeans would not admit either the Apoſtles or the 5: 

Prophets; they worſhipped Water, eſteeming; it as a God, be- 

lieving that life is from thence (p). ' (p/Epipluhar, 
The Maſſalians were aſlipof the Eſſces, but after by Martiage ** 

oa ſome Pſeudochriſtians, of Jewiſh-became Chriſtian Hereticks (4)Scal.ele. 
Jo | C.28, 

p The Herod;ans thought Herod to be the Meſſias, and cftred in- 

toſociety for coſts and charges in-common, to be beſtowed: on 

Sacrifices and other Solemniries, wherewith they honoured Herod 

alive and dead (). 4 cugton th 
The Genites or Geniſts ſtood upon their ſtock and kindred, be- " 

cauſe in the Babylaniſh captivity, or after, they married not ſtrange 

Wives,and therefore boaſt themſelves of the purity of Abrahar?s 

ſeed (5). + ()Bridenh, 
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The AMeriſſeans or Meriſts were (as the name imports) ſprink- 
lers of their Holy-water ;. they made a diviſion of theScriptures, 
(t)1dem Brei- and received only ſome part thereof (7). 
dend. The Czlicole were alſo an Off-ſpring of the Efſees, and'from 

thoſe proceeded the Maſſalians: they were Jews, though they 
corruptly embraced Chriſtianity, and being baptized, revolted to 
their former Judaiſm, and retained the Rites. of theſe Celicole or 
Heaven-worlhippers; they had their places of Prayer abroad in 
(4)Scal.Elenc. the open Air (#). | 
rib Serar £431 The Ophite or Serpentines worſhipped a Serpent, ſaying, that he 
firſt procured vs the knowledge of Good and Evil, for which God 
cnvied him, and caſt him from the firſt Heaven into the ſecond, 
; whence they expect his coming, eſtceming him ſome virtue of 
(») Ptulafir. God, andto be worſhipped (w). | i 
Lde Rarel. The Cazani, which commend Cairn for Fratricide, ſaying, that 
| Cain was made of the power of the Devil, Abel of another pow- 
(x)Philaſir. er, but the greateſt power was in Cain to ſlay Abel (x). 
| The Sethiani were worſhippers of Seth the Sonof Alam, who 
aſfirmed, that two men being created in the: beginning, and the 
Angels diſſenting, the Feminine power prevailed'inn Heaverr (for 
with them they held are Males and Females, Gods and Goddeſſes) 
Eve perceiving that,brought forth Serb, and placed in hima Spirit 
of great power, that the Adverfaries power might be deſtroyed. 
Of Seth they held;that Chriſt ſhould come of his ſtock ; yea;lom 
O)YId.Philaſt. of. them conceived him to be the very Chriſt (y),, ' - - 
| ' The Heliognoeſt+were ſuch as worſhipped the Sunz,and held th 
the Sun knew all things of Gad,and yielded all necefſaries to men. 
T he Frog-worſbippers were ſuch as held, that worſhip was due to 
thoſe croking Creatures, thereby thinking to appeaſe Divine 
wrath, which in Pharaoh's time brought Frogs upon the Land of 
Eeype. | 
he Accaronites were ſuchas held'that worſhip was to be per- 
Th formed unto a Fly, and did worſhip it accordingly ; probably for 
the ſame blind reaſon that others of them worſhipped Frogs; for. 
Divine wrath was executed by the one as well as-by the other. 

The Thamuzires, of Thamuz., the Son of a Heathen King ; they 
keld that his Image was to be worſhipped and adored;accordingly 
the Jewiſh Wemen that were bewitched with-this Hereſie, wor- 
ſhipped this Image of Thamuz with tears and continual Sacrifices; . 
and held further, that Pharaoh which ruled in Egype in Ioſes's time 
was of that name. 

The Samaritans were thoſe Jewiſh Hereticks, who held (eſpe- 
cially the Cuheans among them) an abſtinence from pollution by 
the Dead,or Bones,the Slain,and theSepulchres;they held —_ 
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their Bodiesand changing their Veſtments, when they enter into 
the Synagogue z they held ſuch Heretical opinions, that the other 
Jews would have no dealings with them "they held that only the 
five Books of Aoſes were Canonical Scripture , the reſt they re- 
ceived nor; they held, that neither the Trinity, nor the Reſur- 
rection wasto be acknowledged; they waſh'd themſelves with U- 
rine, when they came from any Stranger ,. being thereby (as they 
held) | z they held themſelves prophan d by the touch. of 
one of another Faith; and therefore it they touch'd one of ano- 
ther Nation, they div'd themſelves, garments and all in Water ; 


they held a dead Corps in abomination preſently (z), If they met ( Epiph. 


a Jew or Chriſtian, they faid Touch me not-(4). call them- (,, 


«9. 
Druſ.de 


ſelves, Men which belong to. the Bleſſed Hil. They abſtained from 3.5c&1.2, 


things that have life, and ſome of them ſrom Marriage. One 
Dofubews 2 Samaritan is ſuppoſed. to be the firſt Founder of the 
Samaritan Hereſies,. and the firſt among them that rejected the 


Prophets, as not having ſpoken by the Holy Ghoſt (b). There were ; 
four Sects of Samaritan Hereticks,according, to Epiphanixs,cach of fer 


Tert. pra 
p. adyerſ. 


them tiolding their different Hereſies in ſome reſpects,and having Har.l.r. 


in other reſpects certain Heretical Tenerits common to them all. 
By all which premiſles it is moſt evident, that the Prince of Dark- 
ef and the Father of Lies, hath had in all Ages, Nations and. 
Churches, his Emiſlaries to infett them with Heretical and Blaſ- 
phemous Errors ; but the Gates or Power of Hell to this day ne- 
yer could, nor to Eternity ever ſhall prevall againſt the Truth. 


CHAP. XIL 
Of Councils, Synods, and Conocations. 


1, The ſeveral kinds of Councils and Synods, | 

2, What Canons in force in the Realm of Primo Ed. 6. Alſo how 
the Canons entituled Reformatio Legum Eccleſiaſticarum be» 
came abortive, 

3. That part of the Canon Law, is part of the Law of England. 

4. Convocation iz England, what, how,. and at Authority, 
and for what ends conven'd;, alſo of what Members it doth con» 
ft; with the Authority thereof. 

5. Convorations and Provincial Synods of wery great Antiquity in 
England ; have been ever calPd by the Kings Writ , their 
Privileges, 

6. The Canons and Eccleſiaſtical Conſtitutions may. not be repugnant. 
either to the Kings Prerogative, or to the Laws, Statutes,. or 
Cuſtoms of this Realm. 

7. Lindwood's Method of Provincial Synods in this Realm, and 
under what Archbiſhops. | 

8. The four ſeveral bind, of Councils and Synods. in general, 

9. Acompendious On—_ thereof, when: and where held, by aud. 

? 


under whom conven'd, with the principal matters therein treated 
#nd determined, 
(1.) F Councils or Syneds there are four kinds, viz. 1, Oc- 


cumenical, as being called out of divers Nations. 
2. National, as out of divers Provinces; both theſe 
kinds of Councils or Synods were ever aſſembled by Imperial, Re- 
gal, or Papal Authority, 3. Provincial, as out of divers Dioce- 
ſes, conven'd by Metropolitans or Patriarchs, 4. Dioceſan, as out 
of one Diocels only, aſſembled by the Biſhop thereof. The fre- 
quent celebration of Synods the Council of Baſil calls precipuam 
agri Domini culturam. Touching Synods vid, Duar. de jacy. Eccl. 
miniſt, & benefic, | 
(2.) IntheReignof King Hey. 8, the Biſhops and Clergy in 
the Convocation Ar, 1532. _—_ themſelves neither to make 
nor execute any Canons or Conſtitutions Eccleſiaſtical,but as they 
werethereto enabled by the Kings Authority ; it was by them de- 
fired, by him aſſented unto, andconfirm'd in Parliament, that all 
ſuch Canons and Conſtitutions, Synodal and Provincial, ow 
ore 


Of Councils, Synds, exc. -.. 
before in uſe,and neither repugnant'tothe word of God,theKings 
prerogative Royal,or the known Laws of the Land,{hould remain 
1n force until a Review thereof were made by thirty perſons of the 
Kings appointment ; which review not having been made from 
that timeto the firſt year of King Edward 6. All the faid old Ca- 
nons and Conſtitutions ſo reſtramed and qualified, did then till 
remain in force, as before they were. . For this conſult the Act of 
Parliament of 25 H.8.c.1.- And in the. Third year of the faid 
King Edward 6, there paſſed an At in Parliament, For enabling the 
King to nominate Eight Biſhops, and as many Temporal Lords, and ſix- 
ren Membersof the Lower Houſe of Parliament, for Reviewing of ſuch 
Canons amd Conſtitutions, as remeined in force bywirtke of the Statute 
made in the 25th year of King H.8, and firring them for the uſe of the 
Church in all times ſucceeding, According to which Att the King 
directeda Commiſlion to Archbiſhop Cranmey, and the reſt of the 
Perſons whom he thought fit to nominate to that employment ; 
and afterwards appointed a Sub-Committee of Eight perſons to 
prepare-the work and make it ready, for thereſt, that it might be 
difpatch*d-with the more expedition : which faid Eight perſons 
were the Archbiſhop of Genterbury, Dr. Goodrich Biſhop of Ely, 
Dr.Cox the Kings Almoner, Perer Martyr Dr. in Divinity, William 
May and Rowland T aylor Dottors of Laws,Zohn Lucas and Richard 
Goodrich Eſquires ; by whomthe Work was undertaken and dige- 
geſted, faſhioned according tothe: method of the Roman Decre- 
tals, andcalled by the name of Reformario Legum Eccleſiaſticarum, 
&e.But net being Commiſſionated hereunto till the 1 1th of No- 
vember in the year 1551.they either wanted time to Communicate 
tothe chief Commilſſioners,by whom it was to be preſented to the 
King,or found the King encumber'd with more weighty Afeairs, 
than to attend the peruſal thereof. And ſo the King dying before 
he had given life untoit by his Royal affent and fignature,the deſign Dr. xwy!. Hiſt. 
miſcarried : and never fince thonght fit to be reſumed in the-fol- Eccl.deTemp. 
lowing Times by any of thoſe whohad the Government of. the £45: p. 19.& 
Church, or were concerned in the honour and ſafety thereof. 3 

(3.) It isaſſerted by good Anthority; That if the Canon Liw cafe gdei verſ, 
be made part of the Law of this Realm, then it is as much the rhe B. of 0+. 
Law of the Land, and as well, and by the ſame Anthority,as any it Sr. ZoVaug- 
other part of the Law of the Land. Likewiſe in the Caſe of Shure $575 3cp-® 
againſt Higden, touching Voidance of aFormer Benefice by being - 
Admitted and Inſtituted into a ſecond, and that by the Ancient 
Canon Lay receivediin- this Kingdom- Thu (fays the-fame Au- * Lawhul: it 
thority )4s ohe Law of the Kingdom in ſuch caſes. And in the Caſe 4? ſob ſpe 
of 'Hul againſt Good the fame Author doth further aſſert, That 4 paring? 
*-Lawfud Canon is the Law of the Kingdom, as well as an _ of and prafiice... 

Pariza- 
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(4) 


Sr. 7oh. 


Vaughan's 
Rep. & Arg, 


(b)Co.Inſt. 


P-3 


Cc) 


Cap-35. 


FE. N.B, 


269.b. 


Co. 


inſt. r. 


S:&.133- 
21 H.8.1, 


32 


H.8.23- 


33H 8 31» 
Co.laſt. p.4- 
C+7 4 


(4)21 Re. 2. 
c.2. & 12, 

Cow, Inter. : . 
ver.Proftors, tenanccand preſervation of the Liberties of the Church. The Pro- 


Parliamem : And whatever is the Law -of the Kingdom, is as much 
the Law, as any thing elſe is ſo; for what is Law doth not ſuſcipere 
magis & minus (a), Which Premiſſes, though they may ſeem,yet 
are not inconſiſtent with what Sir Edw, Coke ſays, viz. That the 
Laws of Englandare not derived from any Forein Law, either Ca- 
non, Civil, or other, but aſpecial Law appropriated to this King- 
dom (b) : That it may be ſaid of its Law as of its ſituation, Er 
penitus toto diviſos Orbe Britannos, 

(4-) Gonvocation is the higheſt Eccleſiaſtical Court'or Aſſembly, 
called and conyened in time of Parliament by the Kings Writ, 
direQed to the Archbiſhops, conſiſting of all the Clergy of both 
Provinces, either Perſonally or Repreſentatively preſent, - inthe 
Upper Houſe of the Archbiſhops and Biſhops, and the Lower 
Houſe of the other Clergy or their Proctors,choſen and appointed 
to appear for Cathedral or other Collegiate Churches,and for the 
Common Clergy of every Dioceſs, with a Prolocutor of each 
Houſe, and Preſident of the Convocation for the Province of 
Canterbury, to conſult of matters Eccleſiaſtical » and thereon to 
treat, agree,conſent and conclude = occaſion wer certain 
Conſtitutions and Canons Eccleſiaſticalzto be ratified and confirm- 
ed by the Royal aſſent (c). They were anciently called Church- 
gemore, Int, Leges H.1.c.8, The Convocation is under the power 
and Authority of the King, 21 Ed.4.45.b. Aſſembled only by the 
Kings Writ. 13 E4.3.Rot.Parl. M.1, vid Stat.25 H.8.c.1g, The 
King having directed his Writ (therein afligning the time and 
place) to each of the Archbiſhops to the effect aforeſaid, the 
Archbiſnop of Canterbury doth thereupon direct his Letters to 
the Biſhop of Londen,as his Dean, Linaw.Provin. ſett. 1. de Penis 
ver. T anquam in Gloſſ. firſt citing himſelf peremptorily,then wil- 
ling him tocite inlike manner all the Biſho ns,Archdeaconss 

Cathedral and Collegiate Churches, and generally all the Clergy 
of his Province tothe place at the day in the ſaid Writ prefixed; 
withal directing, that one Proctor for every Cathedral or Colle- 
giate Church, and two for the other Clergy of each Dioceſs may 
ſuffice.In purſuance whereof the Biſhop of Lexd.directs hisLetters 
accordingly,willing them to certifie the Archbiſhop the Names of 
all ſuch as ſhall be ſo moniſhed by them, in a Sc eanncxed to 
their Letters Certificatory ; whereupon the Cathedral and Colle- 
giate Churches, and the other Churches having elected their Pro- 
Qors, it is certified to the Biſhop,who makes due Returns thereok; 
which method is likewiſe obſerved in the other Province of York, 
It is ſaid, That theſe ProCtors anciently had place and Vote inthe 
Lower Houſe of Parliament (4) ; a good expedient for the main- 


locutor 
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locutor of the Lower Houſe of Cont ,ocation,is immediately at the 
firſt Afſembly by the motion of the Biſhops,choſen by that Lower 


Houſe; & preſented to the Biſhops as their Prolocutor, by whom 
they intended to deliver their reſolutions to the higher Houſe,& to 
have their own Houſe ſ} _ ordered and goyerned:His Office is 


to cauſe the Clerk to | of the Members of that Houſe 
as off as he ſhall ſee cauſe; likewiſe to ſeeall things propounded to 
be read by him » to gather the Suffrages or Votes, and the like. 
Trin.8.Jac. It was reſolved by the two Chief Juſtices, and divers 
other Juſtices at a Committee before the Lords ofParliament,con- 
cerning the Authority of a Convocation, (1) That a Convocatiori 
cannot Aſſemble without the Aſſent of the King. (2) That after 
their Aſſembling , ' they cannot conferr to conſtitute any Canons 
without Licenſe de! Roy. (3) When upon Conferrence they con- 


dude any Canons,yet they cannot execute any of them without the * 


Royal Aſſent.(4) They cannot executeany after Royal Aſſent,but 
with theſe Limitations,viz.( 1) That they be not againſt the Kings 
Prerogative: (2) Nor againſt Statute Law z (3) Nor againſt the 
Common Law: (4) Nor againſt the Cuſtoms of the Realm. All 
which appears by 25 H. 8.c.19. 19.3. Title Byare non Adms- 
ft, 7. 10-H.7. 17. Merton,cap. 9.— By 2 #.6.13.a Conyocation 
may makeConſtitutions to bind the SS they all in 
perſon or by Repreſentation are pre 

Q. And 21 E4.4.47. the Convocation is Spiritual, and ſo are all 
their Conſtitutions./5d.The Records in Twrri, 18H.8.8E4, 1.25E. 
I. 11Ed.2,15 Ed.2, - Prohibitio Regis ne Clerus in Congregatione 


ſna, &e, attentet contra jus ſeu Corenam, &c, By which it appeats, Coke lib.12. 


that they cando nothing againſt the Law of the Land,or the Kings 
Prerogative. 

- (5.) The word [Convocation] and the word [Synod] are rather. 
words of two Languages , than things of two fignifications ; for 
although they have different derivations » the former from the 
Latin,the other from the Greek , yet ineffect they both center in 
the ſame thing. Convocation 4Gmdocando, becauſe they are called 
together by the Kings Writ. It is of very great Antiquity 


according to Sir Edward Coke, who mentions out of Mr. Co.loſt.p. 4, 
Bede and other Authors and ancient Records, ſuch as were nigh a P74 
thouſand years ſince,and more expreſly of one great Synod held by (4) xewburge. 
Auſtins Aſſembling the Britan Biſhops in Council, A», 686. (4). 1.2.c.13. 
Andaſfirms, That the Clergy was never alſembled or called to- Bratt.|. 340. 
gether at a Convocation , but by the Kings Writ (e). And cen 
in the year 727. there was a Convocatioha of the Clergy we herhd 


+8 Ed.g-nu, 1. & Rot. Par. - 2 H. 4. an. 29. F. N, B. 269. $H. 6. c. 1.Co. Toſt .pag: 3- cap. 74» 
(:) 18 Ed. 3. fu. 1. 13 Ed. 3. Ret. Par, 16. 24.Dorf. Clau.18 Ed.3.au. 30.g1-25 H.8. i. 


Rrrre called 


entybut not the Temporalty. - 
Trin-8'fac. 


Convocation. 
Caſe. 


#s\ 


Dm 
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Of Compiles. ynods, 


() lor. Leges 
ſne,An7T27 
Co. ubi ſupr. 


(e) Bede Hiſt, 
I,2.C.2. 
Galfrid.l.8. 


* — n 


(b) Bede Hiſt, 
lib.3.Ccap.25+ 


$) Giral.Cam; 
L1.Hibcc. 31, 
& 34 


fb) Hoved.in 
H.2.f0.310. 
(1) Gervaſius. 
Rog Hoved. 


(m) wal ſingh. 
in Ypod. 
Renulph.Ceſtr. 


1.74C.34- 


d Magna Servorum Des frequemia (f). It was by the alliſtance. 
a SE of Erhelbert, the feſt Chrultian King of Kent, that, 
Auſtin called the aforeſaid Allembly of the Britzj» Biſhops , and 
Do'tors, that had retained the Doctrine of the Goſpel;to be held. 
in the boxders of the /itt;ans and Weſt-Saxons , about Somhamy- 
ron ,, as ſuppoſed , -to which relorted (as Mr, Bede lays) Seven Bt- 
ſhopsand manyother Learned Divines; but this Synod or Convo- - 
cation ſuddenly brake up without any thing done or reſolyed (). 
This aſſembly was conven'd for determining the time forthe Ce- 
lebration of Eaſter ; touching which the Controverlic continuing 
no leſs than $o years after, was at laſt concludedat another Con-. 
vocation p wy called at Whitby by the Authority of Ofwy King 
of Northunberlazd.,. and whereot the Reverend Ceddanewly Con- 
ſecrated Bilhop,was Prelocytor., and King O/wy himlelf preſent at 
the Aſſembly (hb). Likewiſe about the year 1172. at Caſſus in, 
Ireland a Convocation was held by Authority of King #, 2, 
ſoon after he had Conquered thar Ifland, which Convocation was 
for the Reformation vi the Iryh Church, where amongit many 0-- 
ther Conſtimtions it was Decreed;; That all the Church-Lands, and 
all ether Poſſeſſions, ſhould be. altogether free from the Exaition of Se- 
cular. men , and thas from thenceforth all Divine things ſhould be 
handled in every part of Ireland in ſuch ſort, as the Courch of Eng- 
land handleb them (1). Likewiſe about the year 1175.at London a, 
Synad or Convocation was held;at which King H. 2.was preſent, 


"where among other Cayons and Conſtitutions,it was both by Au- 


thority of the King and'Synod-decreed , That every Patron taking: 
a. Reward for any Preſentation, ſhould for ever loſe the Patronage. 
thereof (k). Which together with other Canons then made for the 
better government of the Church of England,. were publiſhed by 
Richara Archbiſhop of Ganrerbury , with the Kings Aſſent (1). 
Likewiſea Proyincial, Synod was held at Oxford by Stephen Langr 
ton Archbilhop. of —_— under King H. 3. about the year 
1222. for Retormation of the Clergy (-m), with many others, in 
ſubordination tothe, Laws of tit Land. One ſpecial Priviledgeof 
the Convocation appears by 8 H. 6: cap. 1. All the Clergy from: 
henceforth to be called to the Convocation by the Kings Writ, and their 


. Bervants and F amiliars ſhall for ever hereafter fully uſe and enjoy ſuch li- 
; berty and Immunity 4n coming, t ing, and returning. 4s the Great 


men and Commonalty of the Realm of England, called or to be called to the 
K ings Parliament, have uſed or ought to have or exjoy, 8 H. 6. In 
Parliaments Statutum eſt, ut Pralats argue Clerics,, eorumque Famulatus 
Cum ad Synodos acceſſerint, nſdem Prixilegiis ac Immunitatibus gaude- 
ezt » quibus Milites & Burgenſes Parliaments, Ant. Brit. fo.284 pu. 


30. d 
66..) The 


— 


— - 
, \ 


* (6.) The Juriſdiction of the Convocation in this Realm thojgh 
relating to matters meerly Spiritual and Eccleſjaſtical,..yet 15 1u 


ordinate to the eſtabliſh'd Laws of the Land; it being provided by | 


the Statute of25 H. 8, c. 19. Thar no Canons, Conftitutions or Or- 
dinances, o be made or pe Ranks within this Realm by , Au- 
thority of the  Connacarian: of t cans eu tothe Prerogatiue 

yay ar to the Cuſtoms, Lawss or State es this Reair., ' To jhe 
ſame effect, was that: of 9 Ed, 1; Ret./Parl. Memb 6. Inhibitio Archi- 
epiſcopo , & omnibus Epiſcopiz, & aliis Prelatis apud Lambeth Gv:- 
venturis.» ne aliquid ftatwant in prejudicixon Regis, Corgnam, wel 
dignitatem, For although the. Archbiſhop and the + Biſhops, and 
the reſdof the Clergy of his Province, Aſlembled ——_ have 


20H.6.13, 


power to make:Conſtitutionsip Spiritual things,yet they ought to Newton, 


be Aſſembled'by Authority of the King,' 'and5to. have' (as afore- 
aid) his Royal Aſſent to their Codſtitutions ; which being had 
and obtained, the Canons: of the Church; made by the Convoca- 
tionandthe King, wichout Parliament, ſhall bind in all matters 
Eccleſaftical, as well asan AftofParliament; as was Reſolved in 


Se. 25 H.8, 
C19. 


Brrd and Smirhs Caſe (»). | Although-the Sexo, who: founded (1) 2514 verk 


.and endowed moſt of our Churches, and made-many good Laws 
in feference to the Juriſdiction, power ;and priviledges thereof; yer 
the Royal: Prerogative, with the Laws -and Cuſtoms of the 
Realmwere ever ſo preferved,as not to be inyaded thereby: King 
Fthelbert the firſt Saxon King, King Ina, Frbelſtane, Edmund , 
Edger, and King Kanwr,. all theſe made Laws in'-faxqur of the 
Church, but none of themvever entrenched on the-Pteragativeiof 
the Crown,or on the Laws,or Cultomsof the Realti;nor were any 
of thoſeancient Church-Laws ever made/without the Supream Au- 
thority to ratifie and confirm the ſame. '-© io! 1, 

(7.) The Laws and Conſtitutions whereby: the Ecclefaftical 
Government is ſupported, andthe Church of Efxiad governed, 
-arethe General Canons made by General Gouncils, alfo the 4-6:- 
tri Santtorgm Parrum ," the. Decrees of ſeveral, Archbiſhops and 
-—_ _ Ancient Coaltitutions made in our Ryeral Provincial 
Synods , either by the Legates Orho and Othobon, or by fevexal 
Archbiſhops 'of Centtabiey. AM which-by'thei a5 H.8> are in 
force in England, ſo far as they are not _ vepugopgnt tothe Kings 
Prerogative', the: LawsandCyftoms of Evg/and;! ;Alforthe Ca- 
nons made in Convocations of Latter times, as Primo. FacobnRegss, 
"and conkrmed by his Jan cog Ker in ſome _StatutesEna- 
Qed by Parliament touching Eccleſiaſtical affairs, together with 


divers Cuſtoms not written, but in uſe beyond the memory of 
Man ; and where theſe fail; the Civil Law takes place. Among 
he, $r5rain Councils (according toBiſhop Prideawe his Symp of 


Rrrir 2 N 


Smith. 


Mores Rep, 


4. 
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Councils,Edir.5.) theſe amonſtthe reſbare of moſt remark;' +;z. 
At Winchefter,in King Edgars time under Dunſtan : at Oxford by, 
Stephen Langton Archbiſhop- of Canterbury: at Claringdon under 
King Herry the Second. The Council under King Edward the 6th, 
in which the 39 Articles ofthe Eng/sſh Coufefſion was” conchuded 
and confirmed. The'Synod under the-ſame King, from which we. 
receive the Engliſh Liturgy which now we have,compoſed by Seyen- 

— and FourDottors,and-confirmed by the publick conſent of 

\ the Church, which ( asalſo thefſaid 39 Artictes,) the ſucceeding 

Princes, Queen El:x. King James, and King Charles, ratified 'and. 

commended to Poſterity. At London a Synod, in which 141 Ca- 

nons or Conſtitutions,relating to the pious and peaceable Goyern-- 
ment of the Church,. preſented to King James by the Synod , and 
confirmed-by his Regal Antherity : and at Perth in Scotland,where 
were Articles concerning Adminiſtring the Sacrament to the Sick, 

Private Baptiſm whete Neteſlity requires,Confirmation,admitting 

Feſtivals, kneeling at the Receiving the Sacrament, and an allow- 

_ ance of Venerable Cuſtoms.But de Concil, Britan, vid. D, Spelman. 

The Ancient Canons ofthe Church and. Provincial Conſtitutions. 

of this Realm of England, 'were according to LZindwoodthe .Ca- 

noniſt ( who, being Dean of the Arches, compiled and explained 
the ſame in the time of King #. 6.)-made in this order or method 

.and under theſe Archbiſhops of Canterbury, viz. The Canons or 
Conſtitutions, . | | : 

\ 1. Of Stephen ——— Cardinal Archbiſhop of Canterbrey, in 
the Council atOxford, inthe year of our-Locd-1222,. who diſtin- 
guiſh'd the Bible into/Chapters. 1 | 

2. OfOrho, Cardinal; . the ——_—_— Arno 12:36, on 
whoſe Conſtitutions John de Arhon. Dr. of Laws, and one of the + 
Canons of Z:xcoly, did comment or gloſs. - 

3." Of _ Archbiſhop of Cezr. 1260, 04 

4, Of Ot » "Cardinal of St. Aarzan, and Legate of the A- 
poſtolical Chair ; vn whoſe Conſtitutions the ſaid Johy de- Arbor 
did likewiſe Gloſſematize. - His Canons were made at London in 
Anno 1268, : | 

* 5: Of Fobs Peckbam,. Archbiſhop.'of Canterbury 3 at a Synod 
held at:Readingy 41.3279. c 7 n 
| 26; 'Of the ſame Peckham, at n Synod: held at Zemberh, An. 
120T, of C 
7. Of Robert- Winchelſcy ; Archbiſhop vf Comerbury , Ap: 
1305, 


- WH, 
| \ "3 
I, 41 ; (7 


F-05707) 


F : C 
= - "TX . & % - 
FE . - 
# 1 \ 6 , F ” . 4 * 
" Als 3 23 4 3 ” i * \$/ p 
P # - 
"In . 


A —_—_———_—_ 


"FER | and Convocations, "59T 


—_— 


8, Of Walter Reynold , a Canterbury, at a Synod 
held at Oxford, Ar..1322. Theſe Conſtitutions in ſome Books are 
aſcribed to S:mon Mepham, byt erroneouſly ; for the date of theſe 
Conſtitutions being 4». 1322. the {aid Walter Reynold (according, 
tothe Chronicle ) dicd in 4n. 1327. and was ſucceeded by Simon 
Mephan, 

9, Of Simon Mepham Archbiſhop of Cant. Aj. 1328. 


10, Of Fobn Stradford, Archbiſhop, 4n.13... 


11, Of Simen Iſlepe, Archbiſhop, Az 1362, Sudbury ,z. 
I2, Of Simon Sudbury, Archbiſhop, Il'3 78, Chancellor,he 
: : was bthraded 
13, Of Tho. Arundel, Archbiſhop,at a Synod qr Council held at by the Rebels 
Oxford, An. 1408. , bane 
14. Of Henry Chichley, Archbiſhop, 4n. 141%; - Lord have 
IeNIieyY. 


15. Of Edmond, Archbiſhop of Canterbury. 
16, Of Richard Archbiſhop ofCanterbury, 


The Dates of the Canons-or. Conſtitutions of theſe Two laſt, 
Lindwood makes no mention,by reaſon of the uncertainty thereof; 
but withal ſays,it is clear, That Richard did immediately Succeed” 
the foreſaid Srephen Langtonzand the faid Edmond ſucceeded Rs-- 
chard, Lindw.de Pan, c. ad hec. & mfra, in verb. AMinime admitta- 
tur, If ſo, then it was moſt probably Richard Wer +. who 
was Archbiſhop of Canterbury, Ar. 1229. And St, nd Chan- 
cellor of O:xford,who was SY of Canterbigy, An. 1234.(r). (r) goly.Hiſt.”. 
(8.) Councits were either General,or Oecmmnenical from imupiyy Verb.Canterbu» 
whereunto Commiſſioners by the Emperours Authority were ſent ” 
- from al{quarters of the World, where Chriſt hath been preached: 
Or National: or Provincial: or Particular, by Bullenger called;National, are 
mmue ; ſuch were the Councils of Gangra, Neo-Ceſerea,and many ſuch as com- | 
others, commonly Aſſembled by Patriarchs and Biſhops in ſome ?/*be14*be 
particluar place of 'a Countrey. The ends of theſe Councils chiefly —_— - 
were, cither for the ſuppreſſion of Hereſies,the deciſion of Contro- 1;:., w Dicer. 
verſies,the appealing of Schifms, or the Ordaining of Canons /an Biſhop 
and Conſtitutions for decency of Order in the Church, .7/:d, within their 
Aifrici Canones ad Wulſmum Epicopun, Can, 33. where it is ſaid, "9% 
That there were four Synods for the defence of the True: 


Cardinal. 


Faith againſt thoſe Hereticks ,., who belched-out- their Blaſphe-. 
mies againſt the Holy Trinity, 'and the Humane Nature of - our- 
Saviour; the Firſt whereof was at Nice.: another after that at- 
Conſt antinople,confiſting of a hundred and fifty Biſhops : the Third 

Tuddre ndred Bilbops : -the Fourth at Chalceden,, 


where 


at-Ephtſus y- of two | 


— * 


o 
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Of Comets, Synods, _ 


At 7eruſalem. 
Cenr.1. 


At Angra, 
4Ccpr. 2. 


i... 


where many hundreds of Biſhops were preſent; and they all with 
an unanimous Conſent confirmed all thoſe Decrees which were 
made in the Nicene Council. Theſe four Synods Vfivs the ſaid Ca- 
non) are ſo to be obſerved by the Church of Chriſt, ut Quatuer 
Chriſti Codices, There were many other Synods about the ſame 
time, but theſe four-were of the deſt Authority. : 
At Jeruſalem in the Firſt Century the Apoltles,Elders, -and Bre- 
thren held a Council againſt ſome Phariſees,touching Circumciſion, 
in the Fourth year of the Reign of the Emperour Claudius. The 
Apoſtles celebrated alſo certain Councils-for the ſubſtituting of 
Matthias in the place of Zudas, Af. 1. For the Election of Seven 
Deacons ---A#.6.For not preſſing the Ceremonial. Law, A&, 15.14, 
For the toleration of ſome lega! Obſervations only for a time, AF, 
21.18, Totheſe ſome will have to be added a Meeting by the A- 
.poſHles,wherein was compoſed the Apoſtles Creed. Alfo another 
Aſſembly of the Apoſtles , which did obtrude tothe Church 85 
"Canons under the notion of the Apoſtles Authority, concerning , 
which there are various Controverſies. In this Century there were 
alſo two Synods Summonediin Aſa, for the Reformation of the | 
Churches, and Conſecration of Biſhops, at which 7o#n the Evan- 
geliſt was preſent. Euſeb. lib. 3. cap. 20. | 
At —_—_ in Galatia inthe Second Century was Aſſembled a 
Synod of dives Biſhops,wherein the Figments of AMontanus were 
confuted.” . In this Synod Montanus was Excommunicated, and his 
Herefie condemned, Euſeb, lib. 5. cap. 14. In this Century, viz. 
An. 195. Six ſeveral Synods were held about the Obſervation of 
Eaſter, vit.. At Rome in Viftors time : at Ceſarea in Paleſtina : at 


| Pontus: in France , where Ireneus waschief: in Oftreonaand at 


Tuſcb.l.6. 
.C:32. 
Ar-Boltra, 
«Cent. 3s 


Thid.cap.42++ 
Ib lib 9.3. 
Ibid.c.6. 


Abid.ca 26, 
=o ; 


Epheſwss, Inall which Synods it is obſerved , That the Biſhop of 
Rome had no more Authority than the other Biſhops. Euſeb. lib. 5 


.£4p.23, 


Inthe Third Century there were Eight or Nine Synods of Re- 
mark, viz. At Boſtra, where Beryllus was confuted by Origen : at 
Rome in the time of Fabianus, where the Schiſm of Novarus was re- 
moved : another at Rome in the time of Cornelius , whereip Nous 
145 the Heretick was condemned: at Antioch, where Novarns was 
condemnedagain;at Czythage,which erredabqut the Re-baptizing 
of Hereticks : at Teonium,tor receiving of Hereticks, after.Repen» 
tance: at Anh again,whete Samoſarenus was condemned. z this 
was abont the Twelfth year of Gahenw Another at the ſame; 
place under Awelianus, where he was condemned again , and de» 
prived of his Church, And at Sixm:ſ4, conliſting of 300 Bilbops 
where Marcellinus Biſtiop of Reme was. condemucd, for denying 
Chriſtand facrificing to Idols.” Tom. 1..Concyl. j 

c 
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. At Ancyra in the Fourth Century , about the year 208, were Ar 4nqgra, - 
aſſembled Biſhops of divers Provinces, to conſtitutea form of Ec- ©©2 +4: 
cleſiaſtical Diſcipline,according to which they who had Sacrificed 323% 


to Idols in time of Perſecution , were to be received again upon 
their Repentance. In this Council alſo it was ordained ; That 
Chorepiſcopt, ,that is .Countrey-Biſhops , or Yicaris Epiſcoporum, 
ſhould abſtain from Ordivation of Elders and Deacons, and from 
uſurping of dominion over the Preaching. Elders, whe were in 
Cities. This Council was ſubſcribed by Eighteen Biſhops. 


At Nicea in Bythinia, Aſſembled by the Authority of Conftan- The firſt,at 
tine the Great, a General Council, conſiſting of 318 Biſbops : The Nice,An.330» 
exact time when it began Hiſtorrans do not agree,ſome conceive it 95333 


was A.D. 325. So Hillar. Secert. 1. 2.c.29. Others,359. So Baron. 
N.27. Others 330.and others referr the year to 333. But Exſebius 
computeth it to be in the Twentieth year of Conſtantines Reign. 
It was alſo in the time of 7wis the Firſt, and Silveſter, Popes. 


Three things eſpecially are reported tobe condemned by this Fa- - 


mous Council. 1.T he 47:an Herelie,Blafphemonſly denying the 
Son to be Co-eternal and Co-eſlential oitheks Farber. 2. The 
diſſent of the Eaſtern from the Weſtern Chriſtians about the cele- 
bration of the Paſſover, in a manner different from the Fewiſh 


Cuſtom; and it was concluded in this Council, That the Fealt of . 


Eaſter ſhould be kept-on the Lords Day,and not on the Fourteenth 
day of the Firſt Month of the Zews called Niſan. . 3, The Schiſ- 
matical diſſentions of the Melitians and Novatians. In this Council 


againſt each other;as unworthy to be ſeen. Of this Council it is 
anciently Recorded, That Conftantinus Imperator congregavit in 
Nicea Civitate 318, Epeſcapos ex omnibus . Nationibus ad Confirman- 
dam fidem Catholicam, Ita in Tertia Can, Klfrici ad Wulfin. Epiſcop. 


Euſ:b.de vit * 
Canflant.lib. 3+. 


Raffun.l 1.6.5, 
the Emperour burntall the Accuſations which the Biſhops brought | 


At Tyrus in the Fourth Century was conven'da Natianal Coun- Ar Tyrys, 
cil by Conſtantine the Emperour , . in the. Thirtieth year of his Cent-4- . 


Reign, wherein were 60 _—_ from Egypt , Lybia, Aſiay and 
Exrope ;, the major part thereo 
thanaſius with falſe. Accuſations,depoſed him in his abſence; whoſe 


were Arrians, who charging 4- 


Depoſition Arſenias ſubſcribed with the ſame hand,which the Ax- Socrar. -. 


rians alledged was cut off by Athanaſus. 


At Gangra in Paphlagonia about the year 324. were allembled At Gangrs. -- 


about Sixteen Fathers ; Inw 
tical Opinions of Euſtathius, 
favouring the Herefie of 


admiring the Monaltick life, or 
t:4 and the/Manicheans, ſpake. a- 


gainſt Marriage,and eating of Fleſh,and damned the publick Con- 
for the {ervice of Godin Temples, faying, a man could 


Þe fend unleſs he for ſook all bis poſſeſſions, 


gre 
MLL 


About 


Council were damned-the here- 8324+. 


—n— —— 
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"Of Councils, Synods, 


At Antioch, 


Art Arles, 


At Elibr'is. 


At £ortbage. 


Con:il.To.1. 


Ar Antioch. 
An.340,0r 
344+ 


About this time there wasa Council-at Antiochia, wherein the 
Arrians depoſed Euſtatius. Asalſo a Council at Arles, wherein 
Cecilianus was abſolyed from the Accuſatien of the Donarifs. 

At Eliberis in Spain in the time of Conftantines Reign, were 
aſſembled 19 Biſhops and 36 Presbyters. Among the 1 Canons 
made in thisSynod, it was Ordained in the 36 Canon, That n0- 
thing that is wor[biped ſhould be Pittured on aWall , and that in Pri. 
wate Houſes no Idols ſhould be found. 

At Carthage,the Firſt Council there (wherein St. Cyprian, with 
the Advice of many other Biſhops of Numidia, Lybia, and other 
parts of Africa, Ordained thoſe who were Baptized by Hereticks, 
tobe Rebaptized ) was not held under the Reignof Conftanrine, 
for that St. Cyprian was Martyred in Yalerians daies , the Eighth 
Perſecuting Emperour ; bat the firſt Councilat Carthage held in 
Conſtantines daies, was that wherein the Donatiſts condemned Ce- 
cilianus Biſhop of Carthage,whoſe innocency was made afterwards 


toOa I. 

BE Antioch, the Firſt Council there was held'by Arrians under 
the Reign of Conſtantins, Son of Conſtantine, in the year 340 or 
344. This being one of the Councils , which either determine 
Heretical Opinions, or raiſe up Schiſms and Troubles to the dif 
perſing of the Chriſtian Flock, doth not undeſervedly paſs under 
the name or notion of one of the RejeCted Councils. To this 
Aſſembly reſorted go Biſhops, under pretence of Dedicating the 
"Church of Artioch, built by Conftantine, when in truth their prin- 
cipal deſign was to ejeft Arhanaſac out of his Chair, and to ſub- 
vert that Syſteme of Faith, which was fet down in the Nicene 
Council. This Council of Antiech is to be diſtinguiſh*d from five 
others which Bellarmine reckons; Longus alſo doth name this, and 
-mentions other Councils of Antioch, But this Council is referd 
to the time of Conſtantius, and 7ulrus the Firſt. Athanaſins being 
Teſt5red from Baniſhmznt by Conſtantine, the Son of Conſtantine 
'the Great, the Ar14ans declare it tobe unlawful, becauſe the ſame 
Authority which did eject,muſt reſtore : This matter therefore be- 


. ingreferr'd to Pope Jalixs, he Summons the Synod to appear at 


Rome, But the Exſebians, chief of the Hereticks, that they might 
avoid this, did without much difficulty ſeduce Conftantins to be 
at the Conſecration of the Magnificent Temple built by Conſtav- 
tine the Great at Antioch: where were met about 9o Biſhops, 
as aforeſaid. 30 whereof being Amjerns, the favour and Autho- 
'Tity of the Emperour, againſt the 4Buble Suffrages of the Ortho- 


'dox procured the condemning of Reſtored Arhanaſms. It is faid 


-of this Council, That they did ſet forth a Form of Belief ſo inter- 
mixed with Truth and Error, thathe which is heedful icſt = 


and Comeations. Sr -. 3 


— — 


be deceived, in his greateſt warinelſs can ſcarcely be ſafe , for by , 
the omiſſion of what might eſtabliſh the Truth,;they weaken that Socrat.l.2.c.g. 
which they undertake to maintain. Tothis Council probably Sozom-l-3-c.5 
may be referr'd Two other Councils, which ſome report to have an,” 
been held alſoat Antioch about the year 348,the former whereof ous 
was occaſioned by the favour, which 7ulius Biſhop of Rome ſhewed 
to Athanaſius Biſhop of Alexandria, and other Biſhops. . In the 
other the Arriang did ſet forth a new Sum of their Faith, which 
being ſent to the Biſhops of Hraly, was refuſed by them, adhering \ 
tothat of the Nicere Council. | | 
At Sardis in Illyricum in the year 351, by the Command of At S-rdi, 
Conſtantius and his Brother Conſtans a great National Council was **35'+ 
aſſembled, conſiſting of 376 Biſhops, whereof Three hunc'xzd 
were from the Weſt, and Seventy fix from the Eaſt, fro Thirty 
five Provinces in alk The three hundred Weſtern Biſhops con- 
firmed the Nicene Creed, to this end, That Athanaſws, who was 
baniſhed Rome for the ſpace of three years, ſhould be reſtored to 
his Place at Alexandria; but the other Seventy ſix Arrians meet- 
ing at Philippolzs confirmed Arrian;ſm under the title of the Coun- 
cil of Sardzs. In this Council by reaſon of the Arrian Fattion,and 
from thence forward,were added different Aﬀections to different Via Bitk9vs 
Opinions. In this Council, which is commonly cated an Appen- SIGE ; 
dix to the Firſt Nicene Council ,, were ratified: 21 Canons under of Councite, © 
Pope Zulins. | "We 
At Sirmiumin Illyria-in the year 356 by Command of the Em- At Sirmiuns 
paves Conſtantius a Council was held, where were:preſent, be- 355 
des Eaſtern, Three hundred Weſtern Biſhops and upwards, for 
the hearing anddeciding the Cauſe of Phorins, who complained 
tothe Emperour, that he was unjuſtly condemned at the Synod of 
Sardis, although he had preached that Chriſt was meer man, and 
inferiourto his Mother. This Council at S5r-wmn ſo groaned un- aig. Synopl. 
der the Arrian Tyrarny of Conſtantins ; that the Supremacy and 
Preſidentſhip of Pope Liberius dared not to appear ; Photius Bi- 
ſhop of Sirmium having renewed the Hereſies of Sabellixs and 
Samoſatenus: Of this Councib (faith Zongus) there is nothing via. Socrar, - 
extant beſides Three Forms-of Belief, which 'are found in Bini- 1.1.c 24 
OB ES po peep TN 
yr4, an: eretic ' ( tis 2 , — 
Heretick. 70) + ——_— 
At Millan in the year 355 at the inſtance of the Arrians a At Millain, 
Council conſiſting of 300 of the Occidental Biſhops at the com- A355 
mand of Conftantius was aſſembled; who (after that the Emperour 
Conſtans was ſlain-by. Magnentixs )- had the whole: Sovereignty Socrat. . 2. 
beth o8 tha Eaſt anti olt'in his hands. Tia Qoungilarcommen'd c 3G 
S$$8 partly 


—_— 
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At Ariminim, 


An353« 


Ar Sdeucia, 
AN. 363: 


of Councils, Synds, : 7 


en... 


partly for ratification of the Sentence pronounced againlt Arhane- 
ſixeat Tyrw,and partly for ſubverſion of the NiceneFaith,bur pre- 
vailed in neither. In this Council the Emperour himſelf was 

fident, Liberixs being Pope; I (faith the Emperour in this Coun- 
cil am an Accuſer of Athanaſius. The Weſtern Catholick Biſhops 
there preſent (for there were few Eaſtern)promiſed to conſent to 


the Arrians,if they would firſt ſubſcribe to the Nicere Creed. But 
Valence and VUrſacius, the chief Leaders of that Fattion withſtood 
them. Then followed the degrading of the Biſhops, and the cor- 


rupt Eccleſiaſtical determination. This was effeced-ſpecially that 


they might allure Zdberis Bifhop of Rome , either by Gifts @r 
Threats to their way, who is reported thus Heroically to have 
anſwered the Emperour (who had judg'd him to be baniſhed to 
Thrace, Md offered him the charge of his Journey) wiz. Thou haſt 
robbed the Churches of the Earth, and naw offereſFto me Condemned and 
Indigent an Alms , + 00m tings aa, 

At Ariminumin tay about the year 363 was held a National 
Council, conſiſting of more than Four hundred Weſtern Biſhops, 
under the Emperour Conftantixs in the 22th year of his Reign, at 
the motion of the 4rriars, to whoſe Opinions the faid Emperour 
was flexible enough ; but the major part of the ſaid Biſhops re- 
jQing the motions made in favourof the Arrian Error, touching 
the Son of God, adhered cloſely to the Nicene Faith. This A+ 
.minum is (it ſeems) famous for Two Councils ; the one Orrho- 
dox and lawfully called, which is that aforementioned. The o- 
ther Heretical and Tyrannical, craftily called by the a&rians un- 
der the notion of the Council held at Ariminum;that this falſe one 
might extinguiſh. the true one ; whereof the greater part deter- 
mined the Nicene Creed puntQually to be obſerved, and the Sons 

lity with the Father in Eſſence to beaſſerted : The Decrees 
of the' Synod at Sirmun to be rejeted: and Urſacricand Yu - 
__ with the Arrians, their Followers, to be Excommunica- 
ted. | 

At Selexciain Iſauria, which lies between Lycaomiaand Ciliesa, 
whence Paul and Barnabas ſailed to Cyprus, Att: 13 .4.was a Coun- 

cil of 160 Oriental Biſhops, held the ſame year, wherein the faid 
National Counctiliof Arminwa was held, we. An. 263. The bus 
fineſs of this Council, procured (as the former) by the Arriens, 
was much prevented by a Contelt ariſing rouchingprecedeney-of 
Debates, as whether the matter of Faith, or the Lives of fuch as 
were to be accuſed, ſhould firſt fall under Examination. At this 
time there being Coanvened at Hvmizum 600 Biſhops(according ts 


' Bellarmine Qut of the Chrow. of Jerome)Jof which the Eaſtern He 


rerodoxbcing overporer'd beth in Number —_— + 4" 


and Comvettions. 


Oh | ———— 


Orthedox, the Emperour Conſtantius removes them unto Seleucia in 
{ſarria aforeſaid. Here the Hcatians altogether reject Conſub- 
ſtantiality, the Semi- Arrians admit it in their ſenſe: In thisdiſſen- 
tion the Sexi- Arrians prevail, and determine, That the Form of 
Faith 3:7 at the Dedication at Artzoch, ſhould be retained 


- atd fi unto; but they ejeQed the diſſenting Acariaps or 
Arriars from their places. | 

At Canftantinople, where the Aeatians remained after the Coun- At Conflanti- 
cil at Selexcia, were Aſſembled by them about yo Bilbops out of "9 

25s and other adjacent parts. In this Synod they confirmed 
Sum of Faith read in the Council of Ariminum. 

At Amzocb in the 2 5th. year of Conflantims his Reign another Ar14mcioch. 
CouncilwasConvened, with deſign orordering matters ſo, that 
for the time to come no man ſhould call the Son of God Conſub- 
ſtantial with the Father, nor yet of a different ſubſtance from the- 

Father; but neither:in this Council could the 4754s perfect theis- 
intended purpoſe of inventing anew Sum of Faith. 

At Laedicea, not that Laodicea nigh Antioch in Syria ; but at At Leedices, 
Laodiceathe Metropolis of Phrygia,and one of the ſeven Churches $8363 
of Afia, to which Fob» in his Beniſhment wrote from Parmos. 

At this Laodicea a $ was aſſembled about the year 368, - 
wherein nothing was determined concerning matters of Faith,on- 

ty the CnI__Y of Angek was damned asan horrible Idolatry, 

and a forſaking of Chriſt ; alſo the Books of the Canonical Scri- 

ptures were particularly fet forth, wherein no mention was made- 

of _— of the Machabees, of Eeclefiefticus, or other Apecry- 

F, 

FP. Iliyricurn about the year 370, under the Emperouts Vatentsxi- It Myricun, 
anand Yalens, not yet infeted withthe Arian Herefie, was helda $2:379- 
Council, wheremn the Nicene Faithr had confirmation and allow- 


ance: | 

At Lenyſacwnnigh the Felleſpent, wnder the Emperour Yalens At La1ſacon. 
was2 Synod of MaredenianHereticks, whoratified the Council $95 k4 £6 
of Sciewsia, . and'damned that of Conſtantinople by the Acad 


FhA72S. 

At Rome underthe Kalenrmian inthe Weſt, Danaſu: At Kone. 
Biſhop of Rewe # Couneil, wherein was confirmed the Theod- 2: 
zh HOI the your of mder Theodofu the-Empe WM 

At Comflantizoplein the year 393 -Empe- Ar conſtanti- 
menos ont ergy or os. | 0 Biſhops,whete- - p.An.393. 
of 36 were infefted with the Afaredonian inal, whic 'Blaſphe- 
mouſly' held the #olyGbeſ# to be a Creature, a. Minifter and Ser- Theod:l.$c.6, 
vant, not Conſubſtantiabwith the Father and the Son, From this - 

Council the ſaid —— withdraw thetnfelyes, = 
$$$ 2 whic 
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which remained in Council damned the Hereſfie of Maredonixs,and 
confirmed the Nicene Faith, with ampliation of. that part of the 
Symbol which concerned the Holy Ghoſt, in this manner, viz. / 
believe in the Holy Spirit our Lord, Giver of life, who.procetdeth from 
the Father, and with the Father and the Son is to be worſhipped and 
glorified. This Council was held under Gratian and Theodoſius the 
Great, and Damaſus. They condemned and diſcharged Maceds- 
nius Biſhop of Conſtantinople, for his perfidious oppoſing the Deity 
of the Holy Ghoft,rogether with Maximus Cynicus by reaſon of his 
Doctrine againſt Diſcipline. The Emperour nulPd all Con- 
feſſions , except that of thoſe who acknowledged Chriſt Co- . 
eſſential with the Father, which our preſent Litwrgy retains under 
the name of the Nicene Creed. It is thought that Gregory Nazan- 
zen compiled it, according to the ſenſe of the Synod. | 

At Conſtantinople under Theodoſius another Council was held, 
whence a Synodick Letter was ſent to the Biſhops then Conven'd 

at Rome, dgclaring the troubles they ſuſtained by Hereticks ; and 
as to matters of Diſcipline, recommended unto them the Canons 
of the Council of Vice, 

At Conſtantinople in the Fifth year of Theodoſius his Reign, a 
great National Council was again Conven'd, wherein the Here- 
ticks were divided among themſelves touching what Credit they 
ſhould give in matters of Faith to the Fathers that preceded their 
time z whereupon that good Emperour rent inpieces the Sums of 
the Arrian,Neumonian, and Macedonian Faith, and Ordained the 
Homouſian Faith only to takeplace. 

At Carthage the Second Council was aſſembled under Theodoſons, 
nigh the time of the foreſaid General Council held at Conſtantino- 
ple, wherein the Nicene Faith was confirmed , abſtinence from 
Matrimonial Society with Infidels and Hereticks recommended to 
Eccleſiaſtical perſons. 

At Nice there wasanother Council Az.18 1. under Conftantine, 
which wholly reſtored the Images and Statues of Irene, together 
with the Reliques formerly broken in pieces by Leo 1ſaurns his 
Grandfather, and Conſtantine Copronymus his Great Grandfather, 
the buſineſs being chiefly promoted by Gregory the Secondand the 
Third, together with Aarzar the Firſt, and T araſiws Patriarch of 
Conſtantinople. There met at this Council (which is one of the 

Greek or Eaſtern Oecumenical Councils) 350 Biſhops, who with 
the ſaid T ar«ſics Preſident of the ſaid Council,by 22 Canons con- 
demned Image-breakers for Hereticks. Bellarmine and Baronins 
imagine, that this Synod was condemned by the Fathers at the 
Council of Frankfort under Charles the Great, which yet-is denied 
by Binnizs, Srins, and others, according to Longws,pag.632- 2 
t 


At Carthage 4 Third Council was Aſſembled in' the year 399, At Carthage, 
at which Auguſtine Biſhop of Hippo was preſent, .wherein it was $2399 
(mer alia) Ordained, T hat the Biſhop of Rome ſhould be called — 
the Biſhop of the Firſt Seat;but not the High Prieſt, or the Prince **4® 
of Prieſts. Likewiſe, that nothing except the holy Canonical «,. 47 
Sons ſhould be read in Churches under the notion of Holy , 

At Carthage a Fourth National Council was held underthe Reign At Carthage, 
of Honorixs about the year 401. conſiſting of 214 Biſhops, at An-401- 
which Anguſtine Biſhop of Hippo was alſo preſent, and wherein _ 
were nigh as many Canons made as were Biſhops aſſembled ; 
wherein among other things it was Ordained, Thar a Biſhop ſhould 
admit no man to a Spiritual Office without Advice of the Clergy ;, nor Can.22,23-95- 
pronounce any Sentence without ſuch Advice : That Refuſers to pay 
unto the Church the Oblations of perſons Deceaſed, ſhould be Excom- 
municated, Whereby it appears , That Oblationes Defunttorum 
were not Soul-Maſſes ſaid for the Dead, but Charity by way of Te- 
ſtamental Legacies. | : 

At Opris under th&-Reigns of Arcadius and Honorins was Af- At £07. 
ſembled a Council by Epiphanins. Andat Alexandria by Theophi- ,, 
lus, under pretence of damning the Books of Origen, Alfoat 
Conſtantinople by the malice of Eudoxia , the Wife of Arcadins ,,,, ant!nople. 
va Emperour , to depoſe John Chryſoſtome Biſhop of Conſtanti- 
nope. - hy 
= At Carthage "about the year 419. a Fifth Council was held, At Carthage, 
wherein the Opinions of Pelagins and Celeftius were dathned as $2419 
Heretical ; and whereby it was Declared, That the Adoration of 
Reliques was at this time the Cuſtom of Erhnicks, and Appointed, 

That Supplication ſhould be made to the Em , ſuch 
Reliques as were found inImages,Groves,and Trees,or elſewhere, 
ſhould he aboliſhed. {þ | wa 

At Toledo in Spain under the Reigns of Arcadins and Honoring, At Toleds- > 
was'aCouncil bled for Confirmation of the Nicene Council, 
and refutation of ſome Errors. OY 

At Melevitunin Numidia was Aſſembled under the Reign of At Alevitum. 
Arcadins a Council, whereof St. Auguſtine was Preſident ;, which 
was Aſſembled chiefly to finiſh the work begun at the Fifth Coun- 
cilof Carthage, in condemning the Hereſies of - Pelagiar and Cz- 
leftins ; concerning the power of Mans Nature, not fupported Can-22- . .\ 
by the Grace of God, and Free Will of Man to do good of it-—+3 © 
ſelf; as alſoto inhibit Appeals to Biſhops beyond Sea, on pain of * 
beg ſeclided fromthe Communion of all African Biſhops. 


At 
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Ar cartheg, =AtCartbage inthe year 402 under Henerius and Theodoſiys the. 
An.40% Second ; a National Council of 217 Biſhops wasaſſembled, which 
continued for the ſpace of Six years : The buſineſs of this Council 
was prevented by a Contyoverſic happening between them and the 
Biſhops of Ree, who ſucceſſively endeavoured ( but not ſucceſs- 
Miſt. Nagd.. fylly ) to perſwade the Africen Biſhops, that they were under the. 
Ceut.5. cap-5+ Sovereignty and Juriſdiction of the Biſhops of Rome; to. whom 
> Cougcil would not allow of any Appeal from the Biſhops of 
; Africa. | 
Ar Bagaiz,, At Bagarain 3: about rhe year 433 certain Donatiſts to the 
An.434  mumberof 310 allembked themſelves ia Council, chiefly for the 
ſition of Afaximizianxs Biſhopof Bageia,whom they De 
{cd and Accurſed, becauſe he had renounced their Hereſie,and 
recovered many others from the Error of that way. 
At Epheſus, At Epbeſws in the year 434,and inthe E & of the Reign: 
An-434% of Theodefw« the Second, by ſome called Theadoſow the Younger, 
was a General Council aſſembled againſt the Heretick Nefterias 
Biſhop of Gnſtantineple; which Council conſiſted of above Two 
bundred Biſhops, by Commend from the Emperovr ; By which 
' Council Neſterie,for his hereſie in den! = rrp of the Virgin. 
Mary to be Godand conſequently the Unionof the Dj- 
vine and humane Nature of Chyiſt, was baniſhed to Oafir. This 
was the firſt General Council of Epheſw,promoted by Cleftine the. 
rh _—_— WO _— _ ( as aforeſaid _— 5 
 Neſtoriustogetber. with Cariſor, his flattering Presbyter, who in- 
Read of Two Natures away v7 divers Perfans. in Chriſt, 
and therefore pleaded that the Bleſſed Virgin ay ſhould be [ty- 
The Mother of led xenlin&: only, 2nd not li@. ln this Council Cyrallus of 4- 
Chriſt, not che [ex41dri4s recorded Prefidents whom Nefterass, being piguſly and 
Heber of God: Lronherly, invited toa better Opinien, proudly contemned.,. and 
having craftily allured Fokn of Aricchto his party, Anathemar 
: 5g hun and the Councilwho had formerly Agathematiz'd bim. 
% The matter being related tothe ur, and throughly-under- 
* food, —_— and his are cleared,, hut, Neftorias with his party is 
« (25 aforeſaid) to. Of, em, bitations,- where. like 


angtber Cain (3-4, Boner Hiſterian); roving bere and thexe, 
bla » At. 0s EOE Ren conſumed and catey.up 
by ahebreathedouthis laſt, There are (it ſeems} two, Cor 


$9.Libraxia PIcSOE thisCouncil , the Halt obſerving Eight, the ſecond Thir- 
IN tec Canons, which are CO ecung Eigh Avathema's of CO» 


rillus. The Meſſiliazices, termed alſo Quchires and Enthuſiaſts, were 


condemned by this Council, and therehy.theiutegrity of the Ai- 
ceze Creed confirmed. : 


At 


— 


= 


” ——— 


ond Conzoeations; bot 


At > under T beodofins the Second was likewiſe a particular At Epbeſue, 
Council aſſembled by Flava: Biſhop of Gnflentinople,wrho con- 5% 449: 
demned Emtyches an Abbot of Confleminople, for Aﬀirming, That 

ja Chriſt, the. Union of the Divine and humane Natures, 

there were no longer two Natures ; which abſurd Opinion Fla- 

vianus damned as Heretical. $0 that the occaſion of this Second 

Council of Epheſus, An.449. was this: Emryches an Archimandyine of 
Conſtantinople, who after Manes and nar denicd the Fleſh of 

Chriſt to be like oursz but affirmed,that falling from heaven like 

the Rays of the Sun, it penetrated the Virgins womb. And ſo he 

denied that two Natures were 1 Chriſt Incarnate; but aſſerted, 

that his Fleſh was changed inco his Divinity * for which he was 

(as aforeſaid) coademned by Flavianw Patriarch of Conſtantinople, 

and Eſcbius Fſhopof Dor, and others their Aﬀociates; yet by 

the help of Chryſ«phins the Emnach, and Exdexia the Empreſs, 

whom he had ſeduced,he prevailed withTheodeſixs,that the matter _ 

might be determined by a famous Synod ;, for which reafon this at 

Epheſms by the Emperours Authority was called, where 128 Bij- 

ſhops met, Dioſcorus of Alexandria being Preſident, one ſo full of 
'Entyclianiſmn, that Extyches is abſolved, and the Reclaimers forced 

(fays the Hiſtorian) to ſubſcribe by Ctab- Argaments. Flavianw Vid.Libeat.in 
oppoſing it,was ſo furiouſly troddenapon,that three days afrer he Breviar. ca. 12, 
died; beſides, many very Learned Biſhops diſcharged of their pla- F7*-< 9,19. 
ces: yet not long after all this wasdafhed i? pieres by the moſt nm ""M 
famons Council of Chaicedon, f 

At 3 i Phenicia 'was' held a Council about this'tinne, At Brytuc, 
wherein the cauſe of 1bas Biſhopof Edefſs, whom Dioſeeris hgd 
depoſed, was revived, and himſelf juſtified and abſolved. 

At Agabain France was a Council held, wherein fiothing was At 4g«the.” 
more remarkable, than that they had liberty ro meet together by 
the Command of Mlaricus King of Gorhery whe at that time had 
the Sovereignty in that part of Fraxce called Gallis Norborenfir; 
whence it appears, That Councils both Gerieral and National, 

w_ in all Countries Convened by the Authorityof Sovereign 
TINCES. 

At Chalcedon in Byrhiniainthe year 455, and in the Fourth —— 
of Marciazxs the was 4- General Council, at which ©2455 
was preſent in perſon the Emperour, and 630 Biſhops and Reve- 
rendFathersfrommoſt parts of the World. Inthis Council Dio © 
ror Biſhop of Alexandria, together with Extyches and fwveralis 
Biſhops at Feraſa/emi, was condemnedas an Heretick,for abſolvi 
the Heretick in the Council at Epheſus, and ating ot $ 
Crimes, he was thenaccuſed, In this'Cotnctl it: was Or- 
dained, That men ſhould believe that the Natures of gr 
t 
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At Ravennads 


Cent. 6, 


At Valmtids 


Art Sidon- 


At Orleans. 


At Gerund a. 
At Ceſar- 


44ghfta. 


that they were united, yet were they not confounded, as Emycbes-. 
had Heretically affirmed. Alſoin' this Council it was Ordained, 
That Anatolixs Biſhop of Conftantinopleand his Succeſſors, ſhould 
have the chief Dignity next unto the Chair of Rome, This Coun- 
cil was called by the faid Emperour Marrianw againſt rhe ſaid 
Emyches Abbot of Conſtantinople, and his Champion Dioſcorus of 
Alexandria;;the ſuppalititiaus Acts of the Council held at Epheſus 
were condemned by this-Council, thoſe of Epheſus being in favour 
of Emtyches, whoaffirmed one only Nature to be in Chriſt, viz. 
his Divine Nature, after his Incarnation. It is not clear or cer- 
tain, who was Preſident of this Council of Chalcedon,, excepting 
the Emperour,and Judges Moderators : The mattgrs thereof were 
for the moſt” part by favouring parties between LZeothe Frit of 
Rome, and Anatolins Patriarch of Conſtantinople, 

At Ravennainthe Sixth Century was a. Council aſſembled by 
occaſion of the Schiſm happening on the EleCtion of Symmachus to 
the See of Rome, whoſe Competitor was Laurentixs, afterwards 
made Biſhop of. Nuceria, In Symmachus his time were no leſs than 
Six Councils held at Rome, all convened by Authority of Theods- 
ricus King of 'Gothes, whothen Reigned in Zealy, and all of little 
importance, otherwiſe than the Endeayours that then werefor 
the Supremacy, whereat they aimed. 

At Valentiain Spain were allembled two Councils, called Iey- 
denſe and Valentinum, both very obſcure Councils, there being in 
the one but Eight Biſhops preſent, and only Six in the other. In 
the firit of theſe Marriage was prohibited the time of Lene , and 
three weeks before the Feaſt of St. John the Bapriſt,and during the 
time between Advent and Epiphany. 

At Sid in the Twentieth year of the Emperour Anaſtaſius a 
National Council of 80 Biſhops was aſlembled, by the procure- 
ment of Xeneas Biſhop of. Hirrapolis, for undoing the Council of 
Chalcedon, which, as far as in them lay,. they did accordingly. 

At Axrclia, that is, Orleanct in France in; the 22thyear of Ana- 
ſtaſws, and under the Reign of Clodovers King of France, were 
convened 32 Biſhops, on purpoſe to ſettle fome Order in Eccle- 


| ſaſtical Diſcipline, which by reaſon of the irruption'of Barba- 


rous people into the Countrey of France, had been. brought” into 
great diſorder. (34% 50-5 

At Gerunda and Ceſarangufia in Spain were two Councils under 
T beodoricus King of Gothes then Reigning __ In the former 
of theſe were only Seven Biſhops convened, who trade ſome 
Conſtitutions, chiefly about Baptiſm : In the latter were Eleven 
Biſhops, and they in oppoſition-to Superſtition and the Manichear 
Hereticks, prohibited Faſting on the Lords-day.; ps 


OL 


At Rowe in the Sixth Century, by the Mandate of Theodoricus At X90t- 
Kingof Gerber, Reigning in ral, a Council was aſſembled by Cent-6. 
Hormsſda Biſhop of Rome,wherein the Errour of Emryches is dam- 
ned de novo,and Ambaſſadors ſent to the Emperour Anaſteſms,and 
to the Biſhop of Conftantinople, to divert them from that Errour. 

At Conſtantinople in the ſame Century under the Emperour AtConfent, 
Fuſtinus was another Council convened , wherein many great Ce. 
Accuſations were exhibited againſt Severus Biſhopof Artioch,who 
was then condemned of Hereſfie, and afterwards baniſhed by the 
Emperour. Ws 

Art Toledo in the ſame Century was a Second Council aſſembled, At Toledo, 
partly for renewing Ancient Conſtitutions,and partly for making << 
New in order to Eccleſiaſtical Diſcipline. By the firſt Canon of 
this Second Council of Toledo, Marriage was tolerated to ſuch of 
the Clergy, as on their initiation tothat Function proteſted that 
they had not the gift of Continency. 

At Conſtantinople jn the year 532. under Juſtinian was another At Conſtanti- 
Council conſiſting of one Hundred ſixty five Biſhops, Afenes be- "9% An $32. 
ing Preſident , or rather his Succeſſor , Emtychins Patriarch of 
Conſtantinople ; but Pope Yigilius, who came to Conſtantinople to 
Summon the Emperour, yet would not himſelf be preſent at the 
Council, leſt a ſeeming yielding to Emrychins might be prejudicial 
to his Supremacy. The Emperourtndeayoured to reconcile the 
Emntychians and the Orthodox for the Publick Tranquillity, and 
therefore would have revoked the Articles concerning the con- 
demning of T heodorus of Mopſueſta, and of Theodorer againſt Cy- 
rilles that was Anathematized. But the Weſtern Churches with 
Pope /5gil;us conſtantly oppoſed it , and confirming not only the 
Decrees Anathematizing thoſe Hereticks with their Hereſies of 
former Councils, but alſo of Chalcedon. The Errours of Origen Vid.Nicqh. 
alſo expunged,which either denied the Divinity of Chriſt,or the _ 44 
Reſurrection of the Body, or affirmed the Reſtitution of Repro- £1159 ** 
bates and Devils. Conſult concerning this Conncil, Zonar.in vit. Evangl.q.d.z4 
Fuſtimcan, If this be that Covncit which ſome report to have been Liberat. in 
at Conſtantinople under the Emperour _ in the year 551, $59©23,24 
there appears above Twenty years difference 'in computation of 
Fime. This Council is faid to have been occaſioged chiefly 
for pacifying the Controyerfie- between Enftochins' Biſhop of 
Feruſalem , and Theodorus' Afcidas Biſhop of Ceſarta*Cappin- 
docia , con ; 5 28 atſo for [If 

Queſt n ved WW iecher mn lins nets Ga} 
cit a: 100 was moved, ' me e dead) 
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At Tours. 


&t Paris. 
At Toledo. 


At Conſtanti» 
nople. 
Hiſt. Mapd. 

Cent.6. cap.9- 


At Matiſcon. 


Can.8. 


Ar Matiſcon. 


Can. 3.12. 


At Rome, 
AD. 59 gs 


while they were alive, but alſo opened the Graves of them tha 
were dead;to diſhonour them after their death, who had diſnonou- 

red God in their lifetime: Even ſo, the Memorials of men might 

be accurſed after their death, who had diſturbed the Church of 

Chrilt in their life. | 

At Orleans under Childebertus King of France were frequent 
Meetings and Aſſemblies of Biſhops, v:z. the 2, 3, 45 Councils, 
whereby many Conſtitutions were made prohibiting Marriage to 
Prieſts, and in the Fourth Canon of the Second Council S:mony 
was damned. ] 

At Overnie in France under Theodobertus King, of France , the 
Biſhops who were preſent at the Councils of Orlears,did allemble 
and Ordained, That no man ſhould preſume to the Office of a Bi- 
ſhop by favour, but by Merit. = 

At Tours under Aribertus King of France a Council was held, 
wherein Proviſion was made againſt ſuch Poor as wandered out of 
their Pariſnes. In this Council ſeveral Conſtitutions alſo were 
made relating to Biſhops and the other Clergy in reference to 
Marriage. 

At Pars a Council was held, wherein order was taken concern- 
ing the Admiſſion of Biſhops to their Offices, and that not to be 
by favour, but with the conſent of the Clergy and People. 

At Toledo aſſembled a Council of 62 Biſhops, where Recaredus 
King of Spain, and the whole Nation of the Weſt-Gothes in Spain 
renounced the Arriar Hereſie. 

At Conſtantinople under the Reign of Mauritius a Council was 
held, for trying the Cauſe of Gregorius Biſhop of Antioch accuſed 
of Inceſt, but declared tobe Innocent, and his Accuſer ſcourged 
with Rods, and Baniſhed. | 

Ar Matiſcon about the time of Felagius the Second , a Council 
was held, whereincommand was given , That none of the Cler 
ſhould Cite another, having a Spiritual Office, before a Secular Fudge. 

And that ſhe who is the Wife of a man that becomes a Biſhop or a 
Presbyter, ſhould after ſuch Dignity become his Siſter,and he be changed 
into a Brother. | 

At A4aciſcon another Council: was convened: under Gunthranus 
. King of Fraxcein the 24th year of his Reign, wherein it was Or- 

daineds; That Chilaren ſhould be Baptized at Eaſter and, Whitſon- 
tide ;and that Secular men ſhould reverence the Clergy. 

At Rome ig, the year 595. and inthe Thirteenth year of the 
Reign of the Emperour Aaxritins,. was a Council aſſembled of 
24 Biſhops, and 34;'Presbyters ,, wherein the firſt Four General 
Councilswere confirmed; and-that-for Ordination of men inSpi- 
ritualsno Reward ſhould be giyen or.taken. | : 

43 Before 


Pons — 


* Before the Concluſion of this Sixth Century, and precedent to 
the Councils laſt mentioned, there were ſome other Councils of 
leſs moment, ſuch as Concilinum Gradenſe, Braccarenſe, Lateranenſe, 
Lugdunenſe, Piftavienſe, & Metenſe, which being for the moſt part 
employed chiefly in damging Old Hereſies , and in contentious 
Diſputations, are here omitted. 

At Rome in the year 607. under Phocas the Emperour, a Council At Rome, 
of 72 Biſhops, 30 Presbyters, and 3 Deacons, was aſſembled, In $527 
this Council the priviledge of Supremacy given by Phocas to the 

Roman Church was publiſhed. Andin the Eighth, that is, the laſt 

year of Phocas, Boniface the Fourth aſſembled another Council at 

Rome, wherein he gave power to the Monks to Preach, Admini- 

ſter Sacraments, hear Confeſſions, to Bind and Looſe, and aſſoci- 

ate them in equal Authority with the Clergy. 

At Braga or Bracara in Portugal, An. 610, under the Reign of At Brarare, 

Gundemarus King of Gothes allembled ſome Biſhops of Galkcia, An510, 
Luſitania, and of the Province of Lucenſis, whereby it was Or- 
dained, That every Biſhop ſhould viſit the Churches of his Diacef ; 
That they ſhould receive no Rewards for Ordination of the Clergy ; 
And that 4 Church builded for Gain, and Contribution of the People, 
redounding to the advantage of the Builder, ſhould not be Conſe- 
crated, 

At Auxerre in France, An. 613, aſſembled 'a number of Abbots Ar A4uzrrr:, 
and Presbyters, with one Biſhop and three Deacons. In this Synod An613- 
they damned Sorcery, made many Superſtitious Conſtitutions, 
as touching Maſles, Burials, Marriages, Prohibition of Meats, 

&c. | P | 
At Hiſpalis, commonly called Seuil 1a Grand, in Spain , in the At Hiſpals, 
year 634.andin the 24th year of the Emperour Heraclius,a Coun- 3534+ 
cil was aſſembled by I/dorus Biſhop of Hzſpalis, at the command 

of King. Siſcbutzs, for ſuppreſſion of the Hereſie of «xipaxs,, a 

Branch of the Emtychian Hereſie, and for the deciſion of ſome 
Queſtions touching the Bounds of their Dioceſles. 

At Toledo in Spain, An.639.under the Reign of Siſenandus King rt Toledo, 
of Spain by the Kings command were more than 70 Biſhops and 49-535- 
Presbyters convened upon occaſion of diverſity of Ceremonies 
= ONS in that Kingdom. This was the Fourth Coungl at . 

oteao, "4 

At. Toledo in the. Firſt 'year ,of Chintila King of the Gothes, AtToledo, 
about the time of the Emperour Herarlions Reigna Fifth Council 
was held, conyen'd by Eugenixs Biſhop of Toledo. In this Council 
nothing conſiderable was done,but in reference tv Annual Litanies, . 
and the appointment of Smpplicarions for the King: 
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Arrome, -— At Remeinthe year652. was 2 Councit convened by Marrings 

An.652: Pype, conififting of' more than r00 Biſhops,occaſionedby the Fr- 
rour of the Afenothelites,obftinately maintained by Pajdus of Con- 
ſtartinople, arid countenanced by the impious Edict of the Empe- 
rour Conftans. The Conſtitutions and Decrees made in this Coun- 
cil tended to condemn thoſe that denial the Trarrry, the Divine 
Unity in the Divine Nature,the Manifeſtation of the SecondPer- 
ſon of the Trinity, and his Sufferings in the Fleſh. 

At Toledo, At Toledo in the year 653. a Sixth Council was held, conſiſting 

An.653 of Fifty two Biſhops , whereof Eugenim Biſhop of Toledo was 
Preſident. The occaſion whereof was the Renovation of Old 
Hereſies, and Contradiction to —_ Councils. . The Fourth 
Canon of this Council is againlt Ssmo»y,and the Eighteenth is a- 
gainſt Rebellion. 

At Toledo, At Toledoin the year 662. a Seventh Council is held, of 4 Arch- 

An.652. biſhops, 50 Biſhops,and many Presbyters. The firſt Canon of this 
Council is againſt Sedition and Treaſon, By the Fourth Canon it is 
forbidden, That Biſhops in their Y:ſ#ations ſhould extort , or op- 


preſs their Churches. 
Ar Quiniſixt, At Quiniſext (ſo termed by Balſomon) the ſame year, viz. 662. 
An.6622 washelda Council, which by Bede and many others is accounted 


an Erroneous Synod; it was convened under 7#t:nian the Second 
and Pope Sergius, wherein the Fathers thought fit to ſupply the de- 
fet of the Fifth and Sixth precedent Synods in reference to Man- 
ners and Eccleſiaſtical Diſcipline, for which reaſon they ratified 
+ Trullo, that 102 Canons, in the f Tru of the Imperial Palace, whence they 
3s, « vaulted ore called Trulttans, Theſe are rejeted by ſuch Latins, whoſe con- 
_— =_ = ſent went not to the ſtabliſhment thereof, ſpecially not empowr'd 
4 and authoriz'd thereto by the Pope. In the 36:h Canon thereof 
the Patriarch of Conſtantinople is equalled to the Roman,and in the 
13th Canon Matritnony is granted to the Clergy. 
Ar chabillonn _ At Ch4lon in Burgundy by the commane of Clodovens King of 
or Chaton. Franct a Council of 44 Biſhops aſſembled, wherein the Canons of 
the Nicene Council had great approbation ; And it was forbidden, 
T bat Tivo Biſhops ſhould be Ordained in one City ; and Decreed, That 
210 Secular work, ſhould be done on the Lords-Day. | 
At Rome. At Ron# in the time of Conſtantinis Pogonatus Emperour under 
the Popedom of Agarbo was held a Council, wherein it was De- 
clared by the Suffrages of 125 Biſhops, That Two wills and Two 
operations were t6 be acknowledged in Chrift;and theDefenders of the 
— o the - 6 were Brerns "7 
At Toledo in the'year 671. an El Council of 52 Bifbops was 
_ aſſembled, wherein were hi detareeconcernin Prep; A laſt 
it was Reſolyed, ' That no Neczſſty obligeth a man to 
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laifid Oath, In this Council Marriage was utterly forbidden to 
Biſhops, and eating of Fleſbin Lent, . 

At Toledo inthe year 673. andinthe Seventh year of Receſuwvin- Ar Toledo, 
dns King of Gorhes , and by his command,were convencd Sixteen An673. 
Biſhops, which was the Ninth Council at that place; andin 
which —_— Canons were made tonching the Diſcipline of the 
Church. 

At Toledoin the Eighth year of the ſaid Kings Reign was the Ar Toledo, 
Tenth Council, conſiſting of 2 1 Biſhops,who made ſome Decrees An 547. 
touching certain Feſtivals, and others relating to the Clergy, and 
removed Protamins Biſhop of Bracara from hs Office, being con- 
vict of Adultery. 

At Toleds in the. Seventh year of Bamba King of Gothes 19 Bi- At Toledo. 
ſhops and Seven Abbots were aſſembled by the Kings command, 
wherein ſeveral Canons were made concerning Eccleſiaſtical Diſ- 
cipline. 

At Bracara a Second Council was held (the firſt according to At Bracaras 
Caranma,) wherein many old Opinions of the Priſcilianiſts and 
Manicheans concerning Prohibition of Xarriage and Mears are 
condemned, together with the Hereſies of Samoſarenus, Phortinus, 

Cerdon, and Afarcion > And in the 3orÞ Canon of this Council it 

was Ordained, That no Poeſie ſhould be ſang in the Church,except the 

Plalter of che Old Teftament. 

At Bracarain Spain in the time of Bombas King of Gothes ano- At Bratarae 
ther Synod of Eight Biſhops was aſſembled, wherein the Nicene 

Faith is again rehearſed. Inthe Fifth Cazon of this Synod it is 

Ordained, That «por Feſtival days Reliques encloſed in an Ark, ſhall 

be born on the Shoulders of the Levites, as the Ark.of God in the Old 

Teſtament was accuſtomed to be barn. 

At Conftantinople inthe year 680, in the Twelfth year of the Ar conſtanti- 
Reign of Conſtantine Pogorarns a General Council was held, Pope n0p/e, An.c80, 
Agatho procuring it by his Zegares. In this Council were convened 
150 Biſhops(theywho reckon 270 or 286 do compute the Abſent 
Romans and others conſenting thereto, )the Emperour himſelf was 
Preſident. Ih this Council was diſcuſſed the Queſtion touching the 
Wills and ARions of Chriſt : here were condemned the Mono- 
thelites, Sergins, Cyrus, ws, Perer, Paul, Theodorus , together 
with Pope Honormws ; who itt the defence of Exurychianiſm pleaded, 
that there was one only Will in Chriſt; This Council confirmed 
the Canons, not only of General;but alſo of Particular foregoing 
Synods; as of Antioch, Laodirex; and others. It allo added, what : 
wastabe approvedin the Orthodox Writitigs of the Fathers, 2s \ > 
appearsty the Second Canon of: this © Yd, Paul. Diacon. 
i, r.Conſtunt, ated aa beans | 
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At Toledo. At Toledo the Twelfth Council, conſiſting of 33 Biſhops with 


At London, 


An. 71 2» 


Ar Conſtanti- 
nople, An-7 12+ 


At Kome, 
An. 714- 


At Rome. 


In France, 
An.742- 


At Corftanti- 
rople, A755» 


ſomeAbbots,and 13 of the Nobility,aſlembled.the firſt year of the 
Reign of Euringius, to whom Bombas King of the Gorhes reſigned 
his Royal Authority, chuſing rather to be Shaven than to weara 
Crown, and to enter into a Monaſtery than to ſit on the Throne of 
Majeſty. This Council (as to the Confeſſion of Faith) adhered to 
the Council of Vice, and confirmed the Acts made in precedent 
Councils againſt the Zews. Other Councils there were at Toledo 
under the Reigns of Euringius and Egiffa, but not of ſuch Re- 
mark as needs any apology for their omiſſion. | . 
At London in the year 712.under the Saxons Reign a Council 
was aſſembled,at which the Popes Legate Bonifacius, and the chief 
Prelate of England, Brithwaldns, was preſent. The two grand 
Points treated in this Council, were concerning the Worſhipping of 
Images, and Prohibiting A4arr:iage to perions in Spiritual Orders. 
At Conſtantinople about the fame year of 712, a Council was 
called by the Emperour Philippicus, for the undoing of the Sixth 
General Council,wherein the Errour of the Monorhelites was con- 
demned. 
| At Rome im the year 714. a Council was aſſembled by Pope 
Gregory the Second, whereat two Biſhops of Britain were preſent, 
Sedulius and Ferguſtus, Moſt of the Canons made at this Council 
did concern Marriages, Maſſes, Sorceries, and the Mandates of the 


 Apoſtolick Chair. 


At Rome a great Council of 903 Biſhops was aſſembled by Pope 
Gregoyy the Third, having received a Mandate from the Emperour” 
Leo for the aboliſhing of Images. In this Council was the Empe- 
rour Leo Excommunicated,and deprived of his Imperial Dignity, 
becauſe he had difallowed the Worſhipping of Images. Now is the 
Popes Banner diſplayed againſt the Emperour, which is the Fore- 
runner of that Enmity which enſued between the Pope and the 
Emperours. 


In France in the year 742.under the Reign of Chayles the Great, 
Zacharias the Firſt being then Pope, a National Council of the 
Biſhops, Presbyters, and Clergy of France was aſſembled by Boni- 
facius Archbiſhop of Mentz, according to the Mandate of King 
Charles. This Council was called for Reformation of Abaſes.in: 
that Countrey, or rather to reduce it to a conformity unto the 
Rites of the Roman Church. yt 78 

At Conſtaxtinople in the year 755. and in the Thirteenth year of 
the Emperour Conſtantius Copronymus, a General Council of 338 
Biſhops was aſſembled by the Emperoyrs Command.. - In this 
Council the Worſhipping f Images was damned, aygd the placing of 
them in Oratories and Temples, as a Cuſtome borrawedi _—_— 

Agans, 
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'Pagars was forbidden; yet in the 15th and 17rb Canons of this 


Councilthe Invocation of Saints is allowed. The Council of Con- An. 730. Bel. 
ſtantinople is by fome accounted two , which others contract into de Cuncul. 


one, but the diſtin{tion (ir ſeems) is manifeſt, becauſe the firſt is 
ſaid to. be celebrated under Father Leo Iawrus,An.730. TheSe- 
cond by Conſtantius Copronymus in the year 755, as aforeſaid. The 
one oppoſeth the Worſhipping of Imagesand Reliques,on which 
account both may be eſteemed as one, or at leaſt united. The firſt 
under Leo diſcovers Interceſlion of Saints to be imaginary,and the 
Worſhipping of Images meer Idolatry.” Germanus Patriarch of 
Conſtantinople , and Fohn Damaſcene , and others, too much in- 
clined to Images, are deprived of their Dignities. - Gregory the 
Third intercedes for Imagesin a Roman Anti-Synod, in which he 
Excommunicated the Eafterz with the mark of Heretical Image- 
breakers; but this did not terrifie the faid Conſtantine Copronymus 
from declaring himſelf to be an Image-breaker ; but alſembled 
338 Biſhops at Conſtantinople , as aforeſaid , over whom himſelf 
was Preſident, and perſecuted the Maintainers of Images. Some 
will have This and the Seventh Council as Oecumenical ; but the 
Romans ſo abhorr'd it, that for this Controverſie about Images 
they denied their Subjection to the Greek, Emperours : whence at- 


+1.C-6, 


acel.21,22. 


terwards enſued the Weſtern and Eaſtern Diviſion, never to be Rerum Rom. 
reconciled. How well the Nzcene Council corrected the Errours & Zonar. in 


of this appears by the Decrees thereof. 


Annal.. 


At Francfurt in the year 794. a Council was convened, but it is At Frazefurts 
not agreed,whether it was an Qecumenical orProvincial Council; $794 


the more Ancient Writers will have it to be Oecumentcal,. becauſe 
it was called by Charles the Great, and Adrian the Firſt, and it 
conſiſted of at leaſt 300 Biſhops ; yet the latter Writers will haye 
it Provincial,becauſc it ſeems not to favour Images. The reaſon-of 
the convening, this Council was , becauſe Ehpardus Archbiſhop 
of Toledo, and Felix Urgelitanus Biſhop of Aurelia or Orleance in 
France, preached, That Chriſt was anly the Adopted Son of God, 
which Aquinas refutes 3.part.q.23. art.4. But Binius with Longrs 


and others will have it, that this Counc1l- or Synod confirmed the - 


Opinion 0T the 2d Nicene Council concerning the Adoration of 
O_ which Bellarmine will not believe, though he. wiſhes it to 
true, 


At Nice in Bythiniain the year-788.a Council of 350 Biſhops was At Nice,783s. 


alſembled;in which it was Ordained, That the [mage of Chriſt, the 
Bleſſed Virgin Mary, and of the Saints, ſhould not only be received into 
places of Adoration, but alſo ſhould be adored and worſhipped. 


 At,Frankford intheyear 794, a great Council was . aſſembled At Fran{for, 
by. Charles, the; Great, King of France, partly by.reaſon' of. the AN7$4 


 Here-- 


Oo — 


At Ment7, 
An.815. 


At Rhemes, 


An.813s 


Ar Tous, 
An. 813+ 


Art Chalons, 


An.813- 


Art Arles,813. 


At Conſtanti» 
nope, An.871- Emperour of the Eaſt, and under the Reign of Lewss 2. 


g—_—_ 


Nie. 

At Mentz in the year 813.by the command of Carolus Magnus, 
was aſſembled a Council of 30 Biſhops, 25 Abbots, with a great 
number of Mata Cramends udges,about Reformation 
of the diſſolute manners of Eccleſiaſtical and ws _—_ 

At Rhemes in the ſame year 813.a Council wasaſſembled by the 
command of Charles the Great,whonot only called that famous 
Council of Frankford, An.794. in which the Adoration of Images 
was condemned,but alſo about one and the ſame time,vsz. 4n.313, 
appointed Five National Councils to be convened in divers places 
for Reformation of the Clergy and Laity, viz.at Mentz aforeſaid; 
this at Khemes ;, another at Tours; a Fourth at Chalons; and a 
Fifth at Arles, In all which no oppoſition was made to the afore- 
faid Council of Frankford, nor was the Adoration"of Images #- 
vowed in any of thefe Councils. 

At Towrs, An.813.at the Command (as aforeſaid)of-the Empe« 
rour Cxrolus Magnus a Council of many Biſhops and Abbots was 
aſſembled,for the eſtabliſhing of Eccleſiaſtical Diſcipline in Tow, 

At Chalons, An.813. was the Fourth Council convened the ſame 
year under Charles the Great,and by his Command, for the Refor- 
mation of the Eccleſiaſtical ſtate; the Canons whereof for the 
molt part are conſonant to thoſe made in the ſaid former Councils 
under Charles the Great. 

At Arles the fame year of 813. wherein the Four Pony 
Councils were held, another was convened by command of Charles 
the Great, wherein, as to matters of Faith, Church-Diſcipline, 
Regulation of the Clergy , Reformation of Manners, &c. the 
Canons generally agree with thoie of the faid Four preceding 


Councils. | 
At Conſtantinople in the year 871, in the Third year gf Beſiins 
ur 
of the Weſt, a Council was aſſembled by Baſins the Emperornr, 
againſt Phorixs the Patriarch of Conſtantinople, in which Council 
he was depoſed and Excommunicatedzand the Books hewrote a- 
gainfſt the Biſhop of Romes Supremacy above other Biſhops, com- 
manded to be burnt. Atthis Council the Ambeffadors of Pope 
Aarian the Second were preſent, and great endeavours ufed to 


have all things therein framed to his content. In this Conncif the 
Worſhsppsng of Images yeas again allowed 3 And —_— 


—_— ls 


That the Image of Chriſt ſhould be heldin no lefs reverence than 
the Books of the Goſpel. 


$ 
At Acciniacum in France a Council conſiſting of Ten Biſhops Atdcciniacum, 


was convened by Czrolus Cabyus. In this Council Hincmarw Biſhop 
of Laxdunum wasdeprived of his Office,and his eyes thruſt ont ; 
but Pope Fehn the 9th under the Reign of Carolus Craſſus, reſtor'd 
him to his Office, becauſe he appealed from his own Biſhop and a 
Synod in his own Countreyto the Chair of Rome. 

At Strasburgh in the year 899. and in the Ej 
Emperour Arnulphws, 22 Biſhops of Germany? 
Many of the Conſtitutions of this Synod (acca to Caranza) , 
are ineffe& the ſame with the Canons of former Councils. lathe 
46th Canon of thisSynod it is Ordained, That a man,whoſe Wife 
is Divorced from him by reaſon of her Adultery, ſhall not marry 
againduring her lite, 


th year of the At Straburgh, 
Aſſembled. A299. 


At Ravennain the year 903.a Council of 74 Biſhops was con- Ar Ravenzy, * 
yened, whereat was preſent Carolns Simplex, Kingof France, In An-goz. 


this Council the Atts of Pope Formoſus had allowance , and the 
Decrees of Stephanus the 6th were condemned and burnt. 


At Rhemes under the ſaid Carolus Simplex a Council was afſem- ar xhims, 


bled for correQing the abuſes of Church-Renrs,a great part where- 
of under pretence of the Kings neceſſary occaſions,was converted 
by ſome Courtiers to their own uſe , againſt which Falco Arch- 
biſhop of Rhemes declaring his mind freely in Council, was ſlain 
by YVinemarus one of the Opn at. Court ; the like not having 
been known ſince the Second Council of Epheſus,called a Council 
op  Briggandry , wherein Flavianus Biſhop of Conſtantinople was 
ain. | 


- At Remeinthe time of Orto the Firſt a great Council was aſſem- At Rom, 


bled againſt Pope Fob» the 1 3th, or asothers affirm,Pope Fohr the 
12th, In this Council the Pope was accuſed of Ordaining a Dea- 
con in aStable,of Simony,of Adultery, of making the Sacred Pa- 
lace like a Bawdy-houſe, of murthering Benedtt his Spiritual Fa- 
ther, of Gelding Johnan Archdeacon, of raiſing Fire, of drink- 
ing tothe Devil,of diſtributing the golden Croſſes and Chalices to 
his Harlots, of imploring help from Jpiter and Yenws in his 
playingat Dice, and of his not Signing himſelf witk the ſign of 
e Crols, | ' 


At Canterbury in the year 975. a Council was Aſſembled, when ar cortmpuy. 
Dunſtanus was Biſhop thereof. The Queſtion that was moſt in An. 975. 


debateat this Council,was concerning Marriage inrelation to fuch 
perſons as were in Spiritual Orders, the which Durſftaxzs (whether 
his Gracifix ſpake True or Falſe, if it ſpake atall) declared his 
Judgment againſt. | 4. lug 
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At Conſtanti- 
nople. 


At Rhemes, 
An.992. 


At Arles, 
AN. 1026» 


At Hallingna® 


At Triburia, 
An.1030. 


At Sutrium, 
An.1046. 


At Rome, 
An,1050e 


At Conſtantinople under the Reign of Nicephorus Phocas Empe-- 
ur of the Eaſt was a Council convened, by reaſon of Nic 
istaking to wife Theophania the Relict of his Predeceſſor Roma- 
nus, having been Witneſs in Baptiſm to Theophania's Children ; 
the which ſo diſpleaſed- Polyeuchus Patriarch of Conſtantinople,. 
that for the ſame he debarr'd the ſaid Emperour frem Holy 
— ih and ſo in effeft Excommunicated the Emperour of the 
Eaſt. 

At Rhemes, An, g92. inthe Ninth year of the Emperour Otto, 
and in the Fourth Hugo Capero King of France.a Council was 
convened againit”#-nuphus-Biſhop of Rhemes for countenancing 
Duke Charles, who claimed the Crown as next Heir, being Bro- 
ther to Lotharius, Whereupon Arnulphas was depoſed, and denu- 
ded of his Epiſcopal Dignity, who yet afterwards wasreſtored to . 
it again by another Council at Rhemes, called by Pope Fohn the 
Thirteenth, | 

At Arles in the year 1026, and under the- Reign of the Empe- 
rour Herrythe Second, a Council was aſſembled in order to the 
appeaſing of the wrath-of Godand his Indignation at that time. 
manifeſted againſt the-greateſt part of the whole World. 

At Halingnuſtat in the year 1023. under the Emperour Henry 
the Second a Council was aſſembled, wherein great endeavours 
were uſed to make aconformity and unity, in. obſervation of Ec-- 
Cleſiaſtical Rites and Ceremonies in Germany ,, wherein Laws were 
made concerning the degrees of Confanguinity. 

At Triburia, An.1030: under the Reign of the Emperour Con- 
rade the Second a Council was allembled, at which the Emperour 
= preſent, wherein were made fome Conſtitutions concerning 

ing. 

At Sutriumin Haly, An, 1046. under the Reign af the Empe- 
ronr Henry the Third was an Aſſembly by the Emperour for the 
pacifying that grand Schiſm! in the Romer Church, when Three 
Popes at once contended for the Popedom,. viz. Benedz# the 
Ninth, Silveſter the Third, and Gregory the Sixth, all which the 
Emperour and the Council diſ-Poped, and choſe one Sindigerus 
_ of Bamberg to be Pope, whom they called Clemens the Se- 
Con | 

At Rome about the year 1050. Leo the Ninth aſſembled a Coun- 
cil-at Rome againſt Berengarius Deacon at Angiers; who yay. 
proved. the Opinion of Tranſubſtantiation, viz. [[Thar-after t 
words of Conſecration tbe ſubſtance of Bread evaniſhed, and the ſub- 
ftance of the Body and Blood of Chrift was in the Sacrament , under 
the Accidents of ' Bread aud Wine ;,] whoſe Letters touching 4 

ey 


matter, not finding Zanfrankys Bilbop of Canterbury (to i 


Wks and Congcations, 


they werediredted) in Normandy, were delivercd to ſome of the 
Clergy, who opening the ſame, ſent them to Pope Leo the Ninth, 
whereupon this Council at Rome was aſſembled, wherein the faid 
Letters of Berengarius being read, they condemned him (though 
abſent) as an Heretick. 


At Vercelks the ſame year Leo the Ninth aſſembled another at Vercellis, 


Council againſt Berengarius, 


At Toxrs in the year 1055. Pope Vifoy the Second aſſembled a Ar Tours, 
Council againſt Berengayius, who there anſwered,That he adhered 3%1055- 


tono particular Opinion of his own, but followed the common 
Doctrine of the Univerſal Church. 


AtRomen the year 1059. Pope Nicholaxs the Second aſſembled Ar Rome, 
a Council of 113 Biſhops againſt Berengarius, who ſubmitting An1og9. . 


himſelf to the Pope and Councils correction, they preſcribed him 
a Form of Renunciation of his Error, ſo there called, which he 
accepted and recanted, yet afterwards publiſhed a Refutation of 
theſame Doctrine. In this Council it was Ordained, That the 
ner of the Pope ſhould belong to the'Colledge of Card 
nals. 


At Millan, An. 1060. Pope Nicholaw the Second by Prtrus Da- At Millan. 
mianus held a Council, wherein the Two chief points debated An-1060, 


were touching S:mony, and the Error of the Nicholaitans, whereof 
they counted ſuch Prieſts guilty as had married Wives, though 
they did not (as the Nicholattans ) make them common. 


At Mantua,An. 1066.the Emperour Henry the Fourth aſſembled At Mantuz. 
a Council for pacifying the Differencesin the Romay Church, be- A-1906. 


tween Alexander the Second, and Candalus, called Honorixs the 
_ wherein Alexander was declared Pope, and Candalus par- » 
oned. 


At — i of Pope Alexander the Second by two Cardinals ſent Ar Finch! fer. 
þ 


into Englana, Aſſembled a Council to appeaſe the Troubles of the 
Church in this Kingdom z wherein they depoſed certain Biſhops 
and Abbots, among whom Stigandws Biſhop of Carterbury,becauſe 
he had poſſeſſed that Chair, Rebert Archbiſhop thereof being then 
alive, and becauſe he poſſeſſed another Biſhoprick with it,v:z. the 
Biſhoprick of Wincheſter. | 


' At F h (anciently called Tribatia) the Biſhops of Gerrany ar xribirgs, 
aſſeriibled themſelves in 2 Council; in which chby declaregite © mien. 


Archbiſhop of Bremento be an enemy to their Countrey, except. 
he delivered up the young Emperour Herryy the Fourth, to be edu» 
cated according to the Covenant made between the Princes and 
Biſhops of Germany during his Minority. 
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At Mint At Mentz, An.1c69.a Council was Aſſembled in ordertoa Di- 

An.1c6g. yorce of the Emperour Henry 4.from hisWife,from which he was 
difſwaded by the Arguments of Perrus Damianus the Popes Nuntio. 
for that purpoſe. 

At Frfurd, At Erfurd, An.1074. the Biſhop of ems aſſembled a Council, 

An.1074 in order to an obſervance of aCommand from Pope Gregory 7th, 

. touching a ſeparation of the Prielts within the Biſhoprick of 
Mentz, from their Wives, .or elſe to depoſe them from their Ofi- 
ces. By reaſon whereot, as alſo by reaſun'of the Biſhops exaCction 
of Tithes from Turingia, this Council:roſe ina tumult and great 
confuſion re infetta, 

At Mentz, . At Mentz, An. 1075. the Biſhop thercof (being. commanded by 

An.1075. | Pope Gregory 7th to.ſeparate the Prieſts from their, Wives) conve- 
ned a Synod, ;. but the married Prieſts ſo tcrrified the Biſhop of 
Mentz, and the Biſhop of Chur the Popes Nuncio,thatthis Coun- 
Cl alſozas the former,wasdiſſolved,and nothing done. 

At Tories: ' At Wormes the Emperour aſſembled all the Bulhops of his King- 
dom, in order toa depoling of. Pope Gregory 7th, otherwiſe called 
Hildebrand, accuſed of Pervary. Ambirion: Auaviet and Pride. The 
determination of. this Council was, That be ſhould be removed from 
the T_—_ which was ſubſcribed by all Biſhops, preſent at the 
Council, 

At Fribergh, At Fribnzgh, An, 1076.another Council was aſſembled,wherein 
An. 1076. the Princes of Saxony and Sweve appeared in favour of the See of- 

Rome againſt the Emperour Henry the Fourth. 

At Rome by, order of the Pope a Council was aſſembled in Lex, 
wherein the Emperour Henry 4th was not only Anathematiz'd,but 
alſo denuded (as far asin them lay)of his Imperial Dignity, 

At Brixis, At Brixia in the year 1080.the Emperour Herry 4th allembled 

An.1680.. 30 Biſhops of Germany-and Traly, together with many Princes of 
theEmpire: All which conſented, That Hildebrand ſhould be 
depoſed from the Popedom, and Gilberrus Biſhopof Ravenna pla- 
ced 1n hisroom, 

At low: At Rome, An.1081, the Emperour Henry 4th, with the Advice 

An.1o8i. Of the Roman Senate,appointed a Council to be aſtembled,wheres 
in Hildebrand was depoſed, and Giberrus, otherwiſe Wigberrus, to. 
ſucceed in the Papacy. This Council was called by the faid Em- 
perour, ſoon after he had heſieged and taken the City of Rome. 

At Brteventuws At Beneventwn a Council was Aſſembled by Pope Yior the 
Third, who before his EleCtion. to the Papacy was named Deſi- 
deriys, Abbot in Caſſiates, choſen by the Romans, not regarding 
Gilbertus whom the Emperour had made.Pope. In this Council 
HiBor the Third Anathematiz'd Gilbertus Biſhop of Ravenna. 
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At Clermont in Overnie of France in the year 1095. Vrbanus the At Clormany, 
Second convened a great Aſſembly,wherein it was Ordained, That $2 1999. 
an Army ſhould be raiſed for ſupport of the diſtreſſed Chriſtians in 
Jeruſalem, and recovery of the Holy Land out of the hands of the 
Infidels : The which was likewiſe Ordained in the Councit of Pl.- 
centia, and other Councils of the lefſer concern here omitted for 
Brevities fake. In the next, vt. the 12th Century, therewere 
above x 15 Councils: To inſtance in the molt materiaFof them 
may ſuffice for this Abridgment. 

At Paris Urbanus the Second, at the complaint of Alexius Em- Ar Paristhe 
perour of Conſtantinople againſt the rage of the Tirks, afſembled 12th Century. 
a Council of moſt Nations, and was preſent himſelf thereat. In 
this Council' were appointed 100e00 Men out of the Weſtern 
Kingdoms for the Holy Land, 

At Florence Pope Paſchalis the Second convened a Council , In Florence, 
wherein the Biſhop of Florence was called to an account for $9110» 
Preaching openly, That Antichriſt was already come ; for which 
he was ſharply rebuked, and commanded, T hat for tipeto come 
he ſhould utter no ſuch Doctrine. 

At London inthe year 1102. in the Third year of the Reign of At London, 
Hen. 1. King of England, Anſelmss Archbiſhop of Canterbury An1102, 
aſſembled a Council tor prohibiting the Marriages of Prieſts;, and 
the year following was conſtrained to convene another Council at 
St.Panls in London, to make Conſtitutions for the. puniſhment of 
ſuch as defled themſelves with Sodomztical Luſts. 

At Mentz, An.1106:a great:Conncil wasaſfembled againſt the-Ar Ment;, 
Emperour Henry 4. whom they condemned of Hereſie,which was 1106. 
' Simony, becauſe he would not reſign the right of Inveſture of Bi- 
ſhops into the Popes hands, and having Excommunicated him, 
* took off his Imperial Crown. h 

At Troyes in France in the year 1107. Pope Paſchalis the Second At Troyes, 
convened a Council, which treated-concerning. the Inveſture of 3% 1107, 
Biſhops, not to be in the power of Lay-perfons. 

AtTriburiain Fribugh inthe year 1119. the Biſhops of Germa- At Tribmia, 
ny aſſembled concerning the Inveſtare of Biſhops, and in oppoſition $%1119- 
tothe Emperour Henry the Fifth. 

At Seron a Council was called againſt Abelardus by reaſon of his Ar Smnon. 
Hereſie: . He was alſo accounted an Heretick in the Council of 
Soyſſon. 

The firſt Four Zateran Councils are comprehended under one 1+ L4tr4r, 
and the ſame Title,as more fayouring the Roman Diſſentions,than $1123 
the DoQrineand Diſcipline of the Church: The fixſtunder Horry 
the Fifth,and Calixrxs the Second,which had 300 (or according to 
Bellarmine,goo) Biſhops, and: 22 Canons. In this Council Burdinus 
the 
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AtPapia, 
An.1160. 


Te Anti Pope was laid aſide, the Veſtures with the Ring and Staff 


were taken from the Emperour and given tothe Pope ; who ab- 
ſolved the Emperour and gave him power of —_— German Bi- 
ſhops. In this Council there were appointed Gofſes for the Sara- 


* zene Warzby means whereof Pardon of Sins might be granted to 


them that undertook that War, and to their Families. 
TheSecond Laterar Council was under Letharias the Emperour, 


and. Innocentius the Second, which increaſed to the number of a- 


bout 2000 Biſhops. This Council omitted Thirty Canons lately 
ubliſhed by Gratian from the Yarican Library , which Bellarmine 
is aid to reject : It diſcharged Peter uſurping the Roman See after 
Leo, under the name of Arnacletus the Second; branded for Here- 
ticks Peter of Bruis, and Arnaldus of Brixia the Diſciple of Peter 
Abullard, who rejeRted Pedobaptiſm, Church-buildings, and the 
Adorationof the Croſs: It proclaimed theſe Lay-perſons to be 
Sacrilegious, and incurr the danger of eternal damnation , who 
receive Tithes; anddeprived Uſurers of Chriſtian Burial , and 
curſed them to Hell. 

The Thfrd Lateran Council was under Frederick the Firſt and 
Alexander the Third, by anaſlembly of 30 Biſhops,who made up 
the difference between this Alexander, and one Oftavianss and his 
Succellors Gindon and John, a German taking up the quarrel with 
him ; which Diſſentions divided Exrope into parties. Alſo the Alb+- 
genſes under the name of Carhari,Publicans & Paterinitaking their 
Riſe from the Waldenſes,were here condemned ; Lombard,who af- 
firmed that Chriſt according to his Manhood was nothing, was 
Cenſured ; Ordinations made by Schiſmaticks wholly abrogated, 
Private Oratoriesand Priefts for Leprous perſons appointed, and * 
the manner of Viſitations by Archbiſhops, Biſhops, and Deacons 
preſcribed. 

The Fourth Lateran Council was under Frederick the Second , 
and T:mocentius the Third,with 400 Biſhops and 8o other Fathers. 
This Council rejected the Book of Foachimus the Abbotagainſt P. 
Lombard;eſtabliſhedTranſubſtantiation, Auricular Confeſſion,and 
the Papal Abſolution of Subjects from their Allegiance:lt exacted 
an Oath from Secular Magiſtrates to expel Hereticks nominated 
by the Pope. This Council by Indulgencies encouraged thoſe that 
went with Croſſes for recovery of the Holy Land under Godfrey of 
Bulloigne ;, prohibited Plurality of Benefices,and Sale of Reliques. 

At Papia in the year 1160, the Emperour Frederick the Firſt 
convened a Council,occaſioned by the difference between Alexan- 
der 3:andViftor the 4th.for the Popedom after the death of Adrian 
the Fourth. In this Council Y3&or the Fourth was declared Pope. 
Whereupon Alexander the Third convened a Council at Clere- 
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mont, in which he Curſed the Emperour, Pope Yi&or, and their 
Adherents. | 

At Rome in the year 1180, a Counci] of 180 Biſhops was con- At Rome, 
vened by the Popes Authority. Their Conſultations and Canons 40-1180. 
were touching the form of EleCtin for the future , + alſo 
touching Eccleſiaſtical Dignities and Diſcipline,touching Excom- 
munication, Reſidence, Contipency,Plurality,Patronage, Preſen- 
tations, Feſtivals, Uſurers, Jews and Sarazers, and the hike. 

At Rome in the year 1215. Pope Innocentius the Third convened At Rome, 

2 General Council, wherein the Dodrine of Tranſubſtantiation **12*5* 
was ratified. This was another of the Zateran Councils. 

At Lions Two Councils, the Firſt called by Frederick the Se- 3-At £/ons, 
cond, and /nnecentius the Fourth, about the year 1244. In this $1244 
Council the Emperour that deſerved ſo well of the Chriſtian 
Church againſt the Infidels, was after four Excommunications 
depoſed by the Pape, prohibiting that any ſhould name him Em- 
prronr : Being thus Depoſed, he defends his Right by his Gibilines 
againſt the Gmelphes of the Papal party. Inthis Council ap 
no other Preſident than the Pope himſelf, who with 140 Bilbops 
and Abbots endeavoured under colour of recovering the Holy 
Eand, by the Fifths of the Church to redeem the Eaſt. By this 
Council new Feſtivals were inſtituted for the Canonizing of Ro- 
zwan Saints, The Seventeen Inſtitutions aſcribed t6 this Council,.. 
are ſaid to be rather Political and Polemical than Eccleſiaſtical, 
and (according to Bellarmine) are tobe found in the Sixth of the 
Decretals. 

At Lions the other of theſe Two Councils was under Rodolphus 2+ At Lions 
the Firſt at Haſpurge , procured by Gregory the Tenth, conſiſting 
of at leaſt Seven hundred Biſhops: In this Council was preſent 
Michael Palzologus the Greek Emperour. Aquinas ſent for to this 
Council dies in his way thither, where Bonaventure,after liis being 
created Cardinal, died alſo. In this Conncil the Pope in behalf 
of the Holy Land requires a Subſidy, the Tenth of all Eccleſi- 
aſtical Rights for the ſpace of Six years. In this Council alſo it 
was ordered , That. there ſhould be bowing at. the Name of 
JESUS. There were 31 Conſtitutions or Canons made hythis 
Council, which though ontted by the Swnmwiſts, may yet be 
found in the Sixth of the Decretals. 

At Vienna in the year 1311. under Hexry the Seventh, Clement at vine; 
the Fifth being Pope, a General Council of aboye Three hundred Av131 1 
Biſhops was convened. In this Council was ſet forth a Book of 
Papal Decrees, called Ziber Clementiarum, which was ratified 
this Council. In this Council alſo it was, that Chriſts 
Day was Ordained to be a Feſtival, and the Order of Templeys 
ro 
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Antonin. Hiſt. 


to bequite aboliſhed; for the Jeruſalem-Expedition being ſtrongly 
urged in this Council, the T _ 


emplers are removed out of the way 


Par.3-tit-11-3* urthering of the Abiſſis Ambaſſador, and other Impiet ies and 


elem.l. s. Tit.1. 


Gal.l.7. 


& Lateran, 


An1311-. 


Hereſies. Whether Tr:ithexwru did hit the mark or not, it matters 


not; Notorious it is, That the Templeys were very Rich,but if that 


were a fufficient pretence for Hereſie and Expulſion (as ſome con- 
ceive) then there would be no ſuch thing as the Church of Kome, 
at leaſt not Orthodox. 1n this Council the Clergy arepermitted 
to take-an Oath of Allegiance, not of SubjeCtion to Lay-Magi- 


ſtrates; alſo Perer Fohn,the Dulcimiſts, the F atricells, the Begwards 


and Begwins, together with the Lollards were condemned. Peter 
Fohn was condemned for denying the Soul to be the form of Man ; 


a new Piece of Hereſie againſt Natural Philoſophy. The Conſti- 
tutions of this Council under the name of Clementrine,are extant in 
5 Books for a Supplement of the Canon Law, in which is that fa- 
mous Decree of Conſtituting Profeſſors to be maintained by a com- 
petent Stipend at the Court of Rome, at the Unfverſities of Pars, 
Oxford, Bononia, and Salamanca, for the inſtruCting inthe Hebrew, 
Arabickand Chaldee Languages,whereby the Jews and Mahumetans 
might the more eaſily be converted to the Faith. 

TheFifth Lateran Council in the year 1311. under Maximilian 
the Emperour,Pope 7ulixs 2.Preſident thereof. It is ſuppoſed this 


Vid. Prideaux Council walled for diſanulling another at Piſa, where ſome 


his Synopf, of 


Councils. 


Cardinals were met againſt the Pope. There were convened at this 


Edit. 5.0x0n. Council 114 Biſhops, and it had Twelve Seſſions, Five whereof 


f. At Piſa, 
An.1409, 


were under 7«ius,the other Seven were fmiſhed by Leo the Tenth. 
Suarez, Cajetan, and Navarr-profeſs this to a rejeted Council. 
T he pragmatical Decree ma at the Councilof Baſil, in defence 
of Eccleſiaſtical Liberty againſt Popiſh Uſurpations,is here diſcuſ- 
ſed and exploded. The Immortality of the Soul is here alſo de- 
tended, concerning which many at that time doubted it, others 
wantonly diſputed it, and others heretically denied it. By this 
Councila reſtraint is laid on ſuch as in Preaching wreſt the Scri- 
ptures at their pleaſure to uphold and diſperſe ſome ſtrange Opi- 
nions; whichreltraint extended alſo to the impreſſion of Books 
not Orthodox, nor Licenſedas ſuch. : 
: WyP:/ain theyear 1409. was (as ſome call it) a General Coun- 
cil, conſiſting of Twenty three Cardinals, Three Patriarchs,three 
hundred Archbiſhops and Biſhops, Twenty eight Governours of 
Monaſteries, anda very great number of Divines, and Ambaſſa- 
dours of Princes. The great Diſſention between Beneditt the 
T welfth,and Gregory the Thirteenth was the occaſion of this great 
and Firſt Council at P:/a. Both which having been Summoned, 
are Depoſed by this Council, and Alexander the Eighth placed 
in 
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They that conceive this to be a H 4 Council(as Antonius and 3 Part. Tir. 22, 
dhe) becauſe called in a tumult, by | t he Cardinals , without the ©5-ſc&. 2,3. 


Popes Authority, do not conſider that-at. this time "the ous fo 
rr with. a double A nY could not beconſult 
the caſe 


At Piſa the Second Council was called by Maximilian the Ema+ 2. at 7i/z. 


perour, and Lewis the French Kin Eoagaink ope 7ulius the Second, 
who(it ſeems) had obliged himſe F by.an Oath to have a General 
Council within two years next after his Election to the Popedomz 
but this not being,performed, ſome of the more eminent;Cardi- 
nals, ender the Sharm ion of the ſaid Emperour ad Fm Kings 
meet at P:;ſaan 


ET hom thi = {et up,,;1 bis Council — = 


(or , Three Po Fy wereDepoſed,and Mar 
tings = 0 Fe re omewhat otherwiſe, As if 
after T hoFiGct ina ls exaltedUrban the Sixths, 


OE -ohes the Sixth. Net Nations are divided into parties, 

our Engliſh (rite ted) with the French and Spaxiard adhering 
to Clement ; Mp nt; Muy CE og! Honzfacethe Ninth pple 
ie place ae Venetian Capo _— 
ritltof Giep regory hs the b. Cle le alſo-being,'removed 5 had. 
for hisSucre lor: Pointe af. A the name of  Be-- 
nedift the T irteenth. To quench go peehis Gn the Cardinals and 
og, AL at Pie, where they exalt one of Creet unto the Papal 
ity, under the Titleof YORD the Fifth, who ſickening 
ſAdeaty by an Intoxicating clyſter,was ſucceeded by Fob the 234 
by Election of the Piſa: Cardinals, whoey the perlwaſion of = | 
XXX 
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of nity hergwere45 Selſſionsof this Conacil, in the 8rb 
avs or the Doctiitie of Fohn Wicklife was condemned, and his 
Bones ordered to be taken out of, his Sepulchre and burnt. In the 
13th Seſſion thereof it was Ordained,' That no Prieſt under pain 
of Excommithjeation) ſnotld communitare unto the Peopleunder 
both kinds of - Bread and Wine In the- 1 5th Seſfionthe Sentence of 
Condemnation of John Huſſe was read and publiſhed, and him- 
ſelfdelivered to the Secular Power to be burned.In the 2 1 Seſſion, 
the Sentence of Condemnation'was pronounced againſt Jerome of 
Prague,who was alſodelivered to the Secular Power to be burned, 
In this. Council it was concluded >, That 'the Council 1s aboye 
the Pope; and that arf EnZagement with an 'Heretick is not to 
be kept. 

At Baſil m the year 1431; was a General Councit Aſſembled, 
procured by Sigiſmond the Emperour of Pope Adertin the Fifth;and 
afterwards of Engenizs the Fourth, in which Cardinal 7alian of 
Arelatum was Preſident; and which contirived nigh 18 years. This, 
Councithad4 5 Seffions,” and therein it was a concluded (asin 
that of Conftanee;)” That the General Council is above the Pope, 
and that all perſons onght to be ſubjeCt to the General Conncil, as 
Children are ſubjet tothe Authority of their Mother. Pope, Ex- 
genius confirmed this Council by his Apoſtolical Letters, whom 
notwithſtanding thi $Council Depoſed, and in his room chole. 4- 
medeus Duke of Savey tobe Pope,whom they calted Felix the 5th, 
For this Pope Eugen the Fourth; being cited and not appearing, 
was depoſcd for his Comempt, and the1aid Amedeus Duke of $ 
audia, who lived an Hermites lifein the Mounzains of Rips it, by 
the Cardinals is exalted to the'Po jog , and ſNtykd” Pak 
Fifth.. Beſidesthe'Declaring' here,' arrhe'> Tounta 
Pope: It wasalſe Confirmed; That the P caangt Oh mood 
long 6r retfiovethe Shes RO ewRAIS caHled.” Yet Aer ob 
the ſaid Exgenius conſtituted an Anti-Synod at Ferraria, which af- 
tcrwards removed to Florence,where he ated with the G reths, the: 


| Emperour being preſent. They of Baſi meanwhile confirmed the, 
pragmatical Decree, condernned Po K/4 arp wh or ub Con- 
cublnes; grid'ordered how the 7ews with be ought, to Chriſtia- 


nity. They declaredalfo the Bleſſed Virgints be bu e from the con- 
tagionof every ſin, indulged to the Lay-Bohemiant the uſe of the 
Cup in the Euchariſt, and by reaſon of a taging Peftilence be- 
take themſelyes from Baſil to Lauſarna, where the Emperour Fre- 
Ms JETTA Duke Amedeus to renounce the felicity of ops: 
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- At Florence inthe year 1431.4 Council contrary to that at Baſil, At Florece, 
yet ſitting and diſſolved, Rl Kite by Pope Zug ems, 10 which 2143t- 


Council the Emperour and Patriarch 'of .Conftartinople wi 


th' man 
ill 
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tiation.” This Florenrene Council began it Ferraria, under Alber- 
tus Emperour, and Exgenixs the Fourth, whence by reafon'of a 
Peſtilence it did remove to Florence,and was there finiſhed. Ih this 
Council were 141 Biſhops, the Pope himſelf Prefident;* wi 

poſed the Council of Baſi at the ſame time by the Germans. There 
were preſent at this Council John Paleologus, with the Patriarch 
Toſeph, and the Greek Doors. In this Council were debated cer- 
tain Articles concerning the Proceeding of the Holy Ghoſt, with the 
Addition to the Nicene Creed [and fromthe Son, Purgatory, the 
Power of Suffrages,and Sacrifice to the Dead, Tranſubſtantiation, 
the Adminiſtring unleavened Bread in the Exchari/?, but eſpecially 
the Popes Supremacy. 


At Trent 1n the year 1546. was a Council held under. Charles Ar vent, 
the Fifth and Ferdinand the Tenth, Paul the Third , Fulius the An1546 


Third, Paws the Fourth, Marcellus, and Paxlxs the Fourth; for 
this Council continued no leſs than Eighteen years: At the Firſt 
Meeting whereof were Seven Seſſions in the Two firſt years 
thereof. The Second Meeting was in the time of Pope 7ulins 
the Third, A.155 1. which 
Wars happening in Germany : At this Second Meeting the French 
King proteſted againſt this Council. The Third Meeting whereof 
was Nine years atter the Second, it being appointed by Pope Pixs 
the Fourth ; there having been in this interval, ſince the Second 
Meeting, when 7ulius the Third was Pope, two other Popes, 
viz, Marcellus and Paulus the Fourth. Ar this Third and laſt 
Meeting there were Nine Seſſions, the Laſt whereof began the 
Third of December, An.1563. The chief points treated of at 
this Council were concerning the Scriptures, Original Sin, Juſtt- 
fication , the Sacraments in general, Baptiſm, the removing of 
the Goupil, the Euchariſt, Repentance,Extream UnCtion, Com- 
munionof Lay-perſons under one kind, the Sacrifice of Maſs,the 
cacrament of Order , Matrimony , Purgatory , worſhipping of 
Reliques, Itvocation of Saints, Worſhipping of Images, Indul- 
gencies, the choice of Meats,Faſtings,and Feſtivals, The Hiſtory 
of this Council of Trent is extant. 
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only Three Seſſions, by reaſon of 
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of- "National Councils ere TE been many more than 4 we 
are before-mentioned, as here in Briz4in, and, !n Italy, Spain, 
Franct, Germany , the Eaſtern and African. ln Jealy \t. is faid, 


that are to be found ir ſuch m_—_ » as 
kom es Na n yy re Nacional 


the moſt Remiark in ea Nene theſe arr and the principal 
things they determined, you may find a touch of (and no ke 
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CHAP. xLu. 
Of - Excommunication. 


1. What Excommunication s: Ir is Twofold. 
2, By what Appellations rhe Greater and Leſſer Excommunication 
are known and diſtinguiſhed \, their reſpeftive derivations and 
ignfications, andthe nature of each. | 
3. Eccleſiaſtical Cenſures in the general may be Threefold. 
4. What the Law intends by Excommwnication ipſo fatto. 
5. What the Excommunicate #s not debarr”'d of by Law, 
6, Legal Requiſnes to the due pronunciation of the Sentence of Ex- 
Communic ation, 
. What courſe the Law takes with an Excommunicate, after Forty 
' days ſo perſifting obſtinare. 
. The ſeveral Canſes of Excommunication ipfo fatto, enumerated 
by Lindwood. 
. The Cauſes of Excommunication ipſo faito, by the Canons now 
in force in the Church of England. 
-10, The ſeveral Writs at Law touching perſons Excommunicate,and 
' the Cauſes to-be contained in a Significavit, whereon the Ex- 
communication proceeded, 
11. Whatthe Writs de Excommunicato Deliberando, alſo de 
Excommunicato Recipiendo do ſignifie in Law. 
12, A ſufficient and lawful Addition to be in the Significavit, and 
in the Excom.Capiend. Vid. Sett,10, 
113. Several Statutes rouching Perſons Excommunicated. 
14, Excommunicationfor king in the Church. - 
15. Whether & Biſhop hath Turiſdittion, or may Cite 4 man out of 
his Diocep. 
16. What are the Requiſnes of 4 Certificate of Excommunication 
for tay of Afiions, and howit ought to be qualified. 
17. A Significavit of Excommunication for not Anſwering Ar- 
ticles, not ſhewing what they were, not good, 
18, By whom an Excommunication may 'be Certified, and how. 
19. In what caſe the Significavit of a» Excommunication ought 
to expreſs one of the Cauſes mentioned inthe Statute. 
20. Whether a General Pardon doth diſcharge an Excommunica- 
tion for Contempt precedent to rhe Pardon, or ſhall diſcharge 
the Coſts of Conrt thereon, 4 
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(6) Mat 18.17- 
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7. A man taken won an Excom. Cap. and diſcharged, becauſe 


the Significavit did nor expreſs the party to be Commorant 
within the Biſhops Diocefs at the time of the Excommunica- 
tion. | 

22. Where a man 1s twice Excommunicatedayherher an Abſolution 
for the latter ſhill purge tbe firſt Excommunication. 

23. Whether a Prohibition lies to the Eccleſiaſtical Court, upon 
Coſts there given, not in an Aftion at the ſuit of the party, but 
upon an Information there exhibited, 

24. What Remedy in Lay for a party wrongfully Excommuni- 

| cated, and ſo remaining Forty days, without. ſuing 4 Prohi- 
bition. % 8 

25. Whether a Perſon taken by a Capias de Excom. Capiend. be 
Bailable or not ; And whether the Biſhop may take Bond of 
the Excommunicate to perform ſubzuſſion for their Abſolu- 
has 


210 
(1) Xcommunication, commonly termed in the Common 
Law,in the Law-French thereof, Exoommengement, is 
a Cenſure of the Church, pronounced and inflicted by 
the Canon or ſome Eccleſiaſtical Judge lawfully Conſtitated, 
whereby the party againſt whom it is ſo pronouncedy1s pro tempore 
deprived of the lawful participation and Communion of the Sa- 
craments. And isallo ſometimes (as ro Offenders)a deprivation 
of their Communion , and ſequeſtration of their perſons from 
the converſeand ſociety of the Faithful. And therefore it is diſtin- 
guiſh'd into the Greater and Leſſer Excommunication ; the Greater 
comprizing as well the latter asthe former part of the aboveſaid 
definition or defcription ; the Leſſer comprizing only the former 
part thereof, De Excepr. c. 4nobs. Lindw. de Cabab.Cler. gl. in verb. 
Sacramenta. Excommunicatio, quaſi , extra Communionem. For 
Excommunication is, Extra Communionem Eccleſie ſeparatio \, vel 
Cenſura Eccleſiaſtica excludens aliquem & Communione Fidelium ( 4 ). 
This Eccleſiaſtical Cenſure, when it is juſt, is, not by any meaps 
to be defÞiſed or oppoſed ; for Chrilt himſelf is the- Author 
thereof (b). Anciently among the Hebrews, ſuch perſons ag were 
Excommunicated were termed Apoſynagogi,as being quaſiSynagoga 
exatt;, and to be ſhun'd or avoided of all men until they repented. 
That of our Saviour in Marth. 18.17, [Let him be wto thee as an 
Heathen man, and a Publican] ſeems to refer to ſome ſuch Excom- 
munication, the power whereof by way of Judicaturebcing then 
in the Jewiſh Sanhedrim, or Colledge of Elders. 
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' (2+). This Eccleſiaſtical Cenſure, when limited or reſtrained 
-only tothe Leſſer Excommunication,the Thbeologsts will have to be 
underſtood by the Greek word Anathema, Accuried or Separated ; 


Rom. 9.3, 


and when it extends tothe Greater Excommunication, then to be , cor. 16.22, 


underſtood by the Syriack word Maran-atha,or [Our Lord cometh] 
Anatheyia Maran-atha., [| Anathema] Let him be aceurſed, quali, 
Devoted to the Devil , and ſeparated from Chriſt and his Churches 


Communion : [| Maran-atha} Some take this for a Syriack word((c). (c)Brx; Annor, 


Others, not ſo well fatisfied with that Judgment, will have it to ? * 


Cor. 16. 


be a Chaldee word, yet uſcd inthe Hebrew, and familiarly known (4)catv. Cans, 
among the Greeks (4). [Marar-atha] viz. [Our Lord cometh, | inid.& Buxtorf. 


.for Maran 1S, Our Lord, and atha,cometh ; or rather three words Lexic. 


more properly, viz.. Mara-nd-at ba, Our Lord cometh. Being a word: 
uſed .in the greateſt Excommunication among the Chriſtians, inti- 
mating or implying, T hat they ſummoned the perſon Excommu- 
nicated before the dreadful Tribunal at the laſt coming of the Son- 
of God, or that ſuch as were under this cenſure of the Chorch, 

. were given up and reſerved to the Lords coming, to be judged by 
him; and mean while (without Repentance and Abſolution) are 

_ to expedtmnothing,but che terribtz coming of Chriſt to take Ven- 
geance of them. To which that Propheſie of Enochſeems toa}- 
lude, Behold, the Lord cometh with Ton thanſands of his Saints, to 


execute Tudgment upon alle. The Vencrable Mr. Bede doth ſup-- 


poſe, that this anlwers to the heavieſt Curſe amongſt the Jews , 
tor.they had (1) their { Nradn, ] (2) their [CheremT}. that is, 4A- 
parhema. F his their Cherem, was either the ſimple and ſingle 4na-. 
thema, or their Shematha or Maranatha : For this dreadful kind of 
Excommunication, here called XMaran-atha, the Fews calHed Sama- 
tha: Sem ſignifying the name of God Terragrammaton,. or Feho- 
_vab,andtatha, ;be cometh 3 though others wilt have that'Samatha 
to be-derived from:{Sam]\that is [rheir,Þ and i{Mirbs} that is 


 [denth,] Their death. But not to infilt further onthe words where-- 


by this Eccleſiaſtical cenfiire of Excommunication is ſignified ; for 


that is but asa Flaſh of Lightning,. in reſpect of the Thunder of. 


the Curſe it ſelf, 

(3). Although every Excommunication is an Eccleſiaſtical -Cen-- 
ſure, yet.every Eccleſiattical Cenſureisnot an Excommunication ; 
for an Eccleſiaſtical: Cenſure may be as as well per Suſpenſionem, 
and per Interdiftum, as per Excommunicationem. 'Extr, deverb. ſip. 


E. querenti, Hanc autem Cenſuram fulminare poſſunt Eccleſ, Prelats, 
quibus ab homine, Lege,. vel Ganone, Aut Conſuetudine tributtur Turij- 
eitlig Qrdinarie, De Offic. Ord, c. cum ab Eccleſtar. 


(4.):It 


—— 


4. It hath been ſometimes queſtioned,what the Law intends by 
Excommunication pſo fatto ; that Clauſe imports, ac js diceret; 
ipſo jure , that is, nullo hominis minifterio interveniente. Nor. pe 
Arch, de Reſcrip.c.1. verb, ipſo jure, t5b.6. Lindw. de Offic. Archid. 
gloſſ. in c. Ut Archidiaconi, verb, ipſo facto. And regularly when 
a perſon is Excommunicated , it is not intended only of the 
Leſſer Excommunication ; Nam Excommunicatio ſimpliciter prolata, 
intelligitur de Majori. Extr. de Sen. Excomm, C. Si quem 11, q. 3. 
debent, & Lindw. gle. verb. Excommunic. c. Exhorrenda. De 
Procuratorih, 

(5.) Notwithſtanding the Law doth not exclude the Excom- 
municate from ſuch lawful Acts, as ſine quibus vix poreſt conſipeye 
vita hominis. Gloſſ. ibid, in verb, Atiu Legitimo, And although 
depending the Excommunication, he is diiqualified to commente 
Actions at Law as a Plaintiff, yet he may ad ſus defenſionem ap- 
pellare, & cetera in Fudrcio facere & exercere , que ad ejus defen- 
ſronem pertinent. Gl]. Lindw. ibid, And according to Lindwood, 
ol may Matrimonium Cortrahere ;, etiam & Teſtari. Lindwood 


(6.) This Sentence of Excommunication ought not to be pro- 
nounced againſt Offenders otherwiſe than rite & cxin debita ſolen- 
nitate, that is, juri ordine ſervato;, and therefore: the Canon re- 
quires, That there iſſue a Summons or previous Citation to the 


Delinquent,before Sentence of Excommunication be prothounced 
againſt him. Primo voretur Delingquens: propoſuturnd Cauſam'ratio- 
nabilem, quare pronunciari non debeat sneidiſſe in diftam* Sententi- 
am, Ad effettum namque quod aliquis denuncietur Excommunica- 
ts, & Canone vel [fd requiritur Citatio previa, ©, Si per 


vim vel alio modo. 1. fin. de Man. & Obed. 'c. inter quaruor. de Cenf, 
c.fin.in Occ. cum gleſſ.. So likewiſe the Canon is, That Nemo Ex- 
Communicationem promulget, ubi Exceſſus non eſt manifeſts, niſi Mo- 
 mitione Canonica precedenre. Lindw. de Sententia Excom.c.Ut Archi- 
diaconi; Unleſs the fame party for the ſame cauſe be Excommuni- 
cated again, in which caſe there needs not any previous Citation 
or Monition, as before ; Nam Excommunicatio que ſit ſepins ex ea- 
dem Caſa, poteft fieri nulla Cit arione,, nullaque Monitione previa. Ibid. 
Cs preterea, ver, Excommunicerur ; For in truth this Excomimunica- 
tion in ſuch caſe is not any new Sentence of Excommunication,but 
only a Renovation of the former with an Aggrayation; for which 
reaſon it is, that ſuch Excommunication as is again pronounced 
againſt the ſame perſon for the ſame cauſe repeated by him, ma 
be nulla Citatione, nullave Monitione precedemte, Ibid. & Extr. 
Tudeis, Cc. ira quornndam, Whence it doth appear, That a perſon 
Fx) Excom- 
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Excommunicated may be Excommunicated again, either for the 
ſame or ſome other new Cauſe. Tbid.& 3. 4.4. «:gelrrudam, And 
although the firſt Excommunication is in effect ſufficient for the 
ejeCting ſuch an one out of the Churchyſo that he who is once caſt 
out of the Church, amplixs excluds non poreſt ;, yet by this Second 
Denunciation there follows another effect ,and that is, That there- 
by he may be reputed and held by all the Faithful in all places,asa 
perſon utrerly ſhut out of the Church , donec per ſuwm Fudicem 
ſecundum formam Eccleſie futrit abſolutus. * Gloſſ. ibid, verb. denun- 
Cent ur. 

( 7-) Alſo, when a perſon Excommunicated hath Forty days Old N.B.z4, 
perſiſted in his obſtinacy contrary to Law under that Sentence, 35> 
the Biſhop may then make his humble addreſs to the King for 
the apprehending and impriſoning ſuch obſtinate Excommuni- 
cates ; but this may not be done by any inferiour to a Biſhop,/Vam 
ad rogatum prelatorum inferiorum Rex non conſutvit ſcribere pro Ca- 

one Excommunicatorum, Lindw. de Seqgentia Excom. c. preteres. 
gloſ. in verb, Prelatorum., And therefore if a man be Excommu- 
nicated by any inferiour toa Biſhop, as by a Dean, Archdeacon, 
or the like, yet the Supplication for his Majeſties Writ ought to 
be by the Biſhop of that Dioceſs, and in his Name , Nam In- 
feriores Epiſcopus non poſſunt invocare Brachium Seculare, Ibid, & 
Lindw. de Cohab. Cler. + Mul.c. 1. $. & fs nec. wer. Brachium 
Seculare, And in caſe the Biſhop ſhall herein refuſe to do what 
the Law requires, he may be conſtrained thereto by the Arch- 
biſhop. Ibid. & de jur. patron. c.nulius, Nor can the Excommu- 
nicated perſon, who (after Forty days perſiſting in his obſtinacy) 
is upon the Kings Writ (on the Significavit )) pro Corp. Excom. 
Caprendo apprehended, or like to be apprehended, evade Impri- 
ſonment, or defend himſelf by an Appeal, or by virtue thereof, 
or by ſhewing the ſame to the Temporal Judge , that ſo under 
pretence of a dependency of an Appcal he may eſcape Impriſon- 
ment; becauſe ſuchAppeal as to the validity or invalidity thereof, 
or teneat vel non teneat , legitima vel non legitima , falls under the 
ſcrutiny and examination , not of the Temporal , but Eccleſt- 
aſtical Judge ; and therefore, ſi ralis indago fo diſcuſſio pertains 
rot to the Secular Judge, it were frivolous to alledge that before 
one not qualified toexamine the merits of the Appeal. Di#. c. 
preterea. gloſſ. in'verb. Dari deber.” And as perſons Excommuni- 
cated-cannot legally have any ſhelter or ſubterfuge under pretence 
of ſuch Appeals: ſo neither do the Canons ſuffer the Contem- 
nets.of this Sentence of Excommunication.to go unpuniſhed 3 
under which number 4 revs Aary generally are computed all 
ſuch as amo indararo doperityere = communication by 
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the ſpace of Fortydays z according to the Cuſtom of the 
of England Lindy. de Sententia Excom. C. ut Archidiacoms. gloff, 
in verb. Contemnentes. But more particularly the Canons hold 
them Contemners of this Excommunication., who add Culpam 
culpe;, or go into the Church, albeit Divine Service be not then 
celebrating; unleſsit be to hear the Word preached, which being 
ended, he 1s immediately todepart; or ſtand at the Church-door 
in thetime of Divine Service, and hearing the ſamie, albeit he go 
not within the Church itſelſ; or thruſt himſelf into the company 
of others, when it isin his powertoayoid it; or laſtly,when he 
continues tao long ſecure under ſuch Sentence of Excommunica- 
tion without repentance , whereby the Law concludes him fo 
manacled by hisobſtinacy, as no Spiritual Phyſick can have any 
operation upon him: And althoughregularly the Return of ſuch 
aone isto be expeCted uſque ad annwn ; yet in this Kingdom (quoad 
invocatsonem BrachiiSeculars) it is ſufficientif Forty days be ex- 
pired after his Excommunication, Jbid. c. 1. authoritate gloſſ. in 
errb, Contenmentes, An@whereas we often in the Law. meet with 
certain Caſes of Offences, incurring the Sentence of Excommu- 
nication ipſo fatto , that is, as aforeſaid, nuillo hominis miniſterio 
emterventente;, Requiritur tamen, even in that caſe, Sententia Decla- 
ratoria, C. cum ſerund, Leges, de Heret. li.6. & Lindw. de Foro 
Comp.c. 1, gloſſ.in verb. Ipſo fafto. 

_ (8.) Itis therefore not. impertinent here.to.nſert,. what prin- 
eipally thoſe Offences are, on the Guilty whereof. the Law-doth 
inflit this Excommunicatirn ipſo fatto, Lindwood- tells us, that 
thereare found among the Canons and Conſtitutions Provincial 
theſe Caſes following, wherein Excommunication ipſo fatto is 
incurr'd ; viz."(1) A wilful and malicious impeding the execu- 
tion of the Canonagainſt Incontinency,ſpecially in Eccleſiaſticks 
as to Concubines. (Z)A clandeſtine and {urreptitious Proceeding 
at Law, even tothe Writ of Baniſhment,againſt an innocent per- 
{bn, and ignorant of the Proceeding. (3) Bigamy. (4) Falſe 
Accuſing of any Innocent Clergy-man before a'Temporal Judge, 
whereby he happens to ſuffer under the Secular Power, (5) A 
laying Snares to entrap any in holy Orders; whereby afterwards 
to charge them. fallty: before the Secular Powers. with Crimes, 
whereof they: were not guilty, (6) A violation of lawful Se- 
queſtrations made by the Biſhops, their Vicars general, or. prity 
Cipal Officials. (7) Theexerciſe of Eccleſiaſtical Juriſdiction by 
anyClerk married, or by any Lay-perſon ,. in: matters-only and 
properly pertaining to the cogui f- the Chuxch. ($)-Dif 

edience tothe Gregorian Conſtitution, forbiddingthe holding 
of Two Benefices Incompatible cam. Cars — 
PE. 


_ Di ion. (9) A procuring to be Preſented to a Benefice that 
is already full of an Incumbent, by virtue of the Writs of Quare 
non admiſit, or Quare Impedit , or the like. (10) Abettors and 
Adviſors of any to fraudulent Conveyances or Deeds of Gift = 
fraudem Ecclefie, Regis Creditorum , aut beredum. (11) All ſuch 
as hinder any of what quality ſoever, that are legally Teſtable, 
from making their laſt Wills and Teſtaments, or afterwards do 
unjuſtly obſtry@ rhe due execution of the ſame. (12) Alt fuch 

as hinder the devotion of the people, in making their Offerin 
and paying their Tithes, converting them to their own uſe. 
(13) All ſuch as denythe gathering of the Tithes of any Fruit, 
or mokſt and hinder the Collteftors thereof. (14) All Lay- 
perſons who uſurp upon ſuch Oblations and Offerings as are due 
and appertain only ro Ecctefiaſtical perfons, without their aſſent 
and the aſſent of the Biſhop. (15) Sacrilegious perſons, and all 
ſuch as invade the juſt Rights , Liberties, or Revyennes of the 
Church, or otherwiſe unjuſtly poſſeſs themſelves de banis Eccle- 
ſiafticis. (16) All Baylifisand other Officers, that unjuſtly enter 
npon the Goods of the Church, or unduly exaft from the ſame, 
or commit Waſt upon any the Revenues -of a Church vacant. 
(17) All oppugners of Epiſcopal Authority , or that reſiſt and 
oppoſe the exerciſe of Eccleſiaſtical Jurifdicgion , and all ſuch as 
d<i{fFwade others from their due obedience thereunto. (18) All 
ſuchas being imprifoned for their contempt to ſome Eccleſiaſtical 
Sentence, axe thence ſet at hberty contrary to the Liberties and 
Cuſtoms of the Church of England, being Excommunicate per- 
ſons when they. were firſt apprehended. (19) All ſuch as vio- 
tently uſurp upon the propriety of ſuch Trees and Fruitsas grow 
in the Church-yards, rooting them up or felling them down, or 
mowing down the Graſs thereof, contrary to the will and with- 
outthe conſent of the Rector, or Vicar of any Church or Chap- 
el, or their Tenants, (20) All ſuch as ſhould nz rit# ſblem- 
{ml Prohibited Marriages , that is, fach as bave any Canonical 
Impediment. (21) Alt ſuch as contrary to the true Catholick 
ſenſe ſhall aſſert any thing, or lay down poſitions, or make pro- 
poſitions, fayouring of Hereſfie , publickly in the Schools. 
(22) AN ſuch as in their Preaching, or otherwiſe,ſhal violatethe, 
Canon, that enjoyns a due examijpation, and approbation of per- 
ſons before they are admitted to Preach, the Word of God. 
(23) All ſuch as touching the Sacraments aſſert, any thing beſide 
or contrary to the determination ofthe Church, or call ſuch 
things into doubt lickly, as are defined and ſtated by the 
Chyrch,(24.)All ſuchas inthe Univerſities do(after a premonition 
tothe contrary) hold any Opinions, or affert.any DoCtrines, Pro-. 
Yyyy 2 politions - 
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ſitions or Conchuſions,. touching the Catholick Faith, or good © 
dionnnof an ill tendency, contrery to the determination of the 
Church: . (25) - All ſuch Clerks as without Eccleſiaſtical Autho- 
rity, ſhall of. themſelves or by any Lay-power intrude themſelves 
into the poſſeſſion of any Parochial Church, or other Eccleſiatti- 
cal Living, having Ceram animarum, Theſe'Caſes, and ſome 0- 
thers, now.not of uſe inthis Realm, are enumerated by Linaword, 
Lindw, de Sententia Excom. c. ult. gloſſ. in verb. Candelis accenſis, 
But there are very many other Caſes in the-Canon -Law that tall 
under this Excommunication #pſo fatto, by which i the Law is 
eve underſtood the Major Excommunicatio, and was wont to be 
publiſhed and denounced in the Church-four Solemn days in eyery 
year,when the Congregation was likelieſt to be moſt full,and that 
in Majorem terrorem. © 
(9.) The Cauts of Excommunication ipſo fafto, according to 
the Conſtitutions and Canons Eccleſiaſtical of the Church of 
England, now in force, are ſuch as theſe, viz. (1) Impugners of 
the Kings Supremacy. (2) Afirmers of the Church of England, 
2$ now eſtabliſhed, to be not a true and Apoſtolical Church, 
(3) Impugners of the Publick Worſhip of God, eſtabliſh'd inthe 
Church. (4) Impugnersof the Articles of Religion, eſtabliſhed 
in the Church of England. (5) Impugners of the Rites and 
Ceremonies eſtabliſhed in the Church of England, (6) Impug- 
ners of the Government of the Church by Archbiſhops, Biſhops, 
&c. (7) Impugners of the Form of making and conſecrating 
Archbiſhops, Biſhops, &c. in the Church of England. (8) Au- 
thors of Schiſms in the Church. (9) Maintainers of Schiſma- 
ticks, Conventicles, and Conſtiturions made in Conventicles, 
Likewiſe by the faid Canons, the Eccleſiaſtical cenſure of Ex- 
communication is incurr*d by all ſuch Miniſters, as Revolt from 
the Articles unto which they ſubſcribed. at their being made Mi- 
niſters, and do not reform after a Months ſuſpenſion : alſo,. by all 
ſuch perſons as refuſe the Sacraments at the hands of Unpreaching 
Miniſters, after a Months obſtinacy, being firſt ſuſpended: alſo, 
by all ſuch Miniſters as without their Ordinaries Licenſe under 
his Hand and Seal, appoint or keep any Soleman Faſts either pub- 
lickly or in private Houſes, having been formerly ſuſpended for. 
the fame fault ; ant! finally by all Miniſters who hold any private 
Conventicles, to conſult on any thing tending to the impeaching 
or depraving of the DoCtrine of the Church of England, or of 
the Book of Common-Prayer , or of any part of the Govern- 
ment, and Diſcipline now eſtabliſhed in the Church of England,. 
which by the Seyenty thixd Canon , is Excommunication.ipſo 


fatto, q 
(10.)Touch- 
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_ (10,  ToucKing perſons thus Excommunicated; icate ; PE ing For 

os their obſtinacy, there are Three ſeveral Writs at the 

Law, iſſning from the Secular power, viz. Excommunicato Caps- 

endio: Extommunicato Deliberando: Excommunicat ) JONe 

The' Excommunicato Capiendo is a Writ. iſſuing, ont, of Chancery, 

directed to the Sheriff, tor the apprehending and. zmpriſoning of \ 

Him who harh obſtinately ſtood Excommunicated Forty days for. 

the-cantempt to the Eccleſiaſtical Laws,of ſuch nor in the 2nterim- 

obtaining their Abſolution , being by the Ordinary certified or 

ſignified into Chancery, the faid Writ iſſues, thence for the appre- 

hending and impriſoning them-withovt Bail or Mainprize , until 

tliey.conform (6). Which Writ, as by the Statute of 5 Eliz. Ao _— 

c:23.is tobe awarded out of the High Court of, Chancery, ſo.it , jjz.c.24. 

is to iſſue thence only in Term time, and Returnable in the-Kings Orig. Reg, 

Bench the Term next after the Teſte thereof, and to. contain at Writs,to. 65, 

taſt Twenty days between the Teſte and the Return thereof. 57+ | 

And in. caſe. the Offender againit whom ſuch Writ ſhall be a- 

warded, ſhall not therein have a ſuſhcient and lawful Addition,, 

according tothe form of the Statute of 1 Z.5. Or if in the Sig- 

nificavit it be not contained , That the Excommnuication_ doth 

proceed upon ſome cauſe of Contempt, or ſome Original matter. 

of Hereſie, or refuſing to have their Children Baptized, or tore- 

ceivethe Holy Communion, as it is-now uſed.in the Churchof 

England, or to Tome to Divine Service , now commonly uſed in 

the ſaid Church, or: Errour in matters of Religion or Doctrine 

now received and allowed in the ſaid Church, Incontinency, Uſu- 

ry, Simouy, Perjury in the Eccleſiaitical Court , or.Idolatry : 

That then all pains and Forfeitures limited azainlt ſuch perſons 

Excommunicate by.the ſaid 'Statute. of 5 Elz. 23. by reaſon of 

ſuch Writ of Excom. Capicnd, wanting, ſufficient Addition , or of . 

ſuch S:ignificavit wanting, all the Cauſes aforeſaid , are void in EE, 

Law (c). | (c)di&.St. 5, 
(11.) The Excommunicato Deliberanao, is a Writ to the Under- mona 


Sheriff for the releaſing and delivery of the Excommunicate per- 01d N:B.354- 


ſon out of. Priſon, upon Certificate. from the Ordinary. into the 

Chancery of his Submiſſion, Satisfaction , or conformity to the |, 
Eccleſiaſtical Juriſdiftion (4), And the Excommuricato Recipi- 14) FN 
endo, is a Writ whereby Excommunicated perſons, who by-reaſon ws 4 
of their obſtinacy having been committed to Priſon, and thence 

unduly delivered, before they had given ſufficient Caution or Se- 

curity to obey the Authority of the Church, are to be ſought for, 

and committed again to Priſon (e,).. This Sentence of Excomy (2) Reg: of 
munication by the 65th Canon pronounced againſt any, and not Writs, ibids 
ablolved within Three Months next after, is every Sixth Month 


enſuing, 


- 


7 Wn 
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Of. Exenmmntcotion, 


— 


B.R. Hughes 
ver. Bendy, 
Jones Rep. 


— wfvin T. well.inthe Pariſh Church, as in the Cathedral of the” 


Divce 
of Divine Service upon ſome Sunday, to be denounced and de- 
clared Excommunicate z and where by the 68th Canon Miniſters 
are enjayned not to Refuſe to Buryz,it is withan exception to ſuch 
_ Deceaſed, as were denounced Excommunicated Majors 

xcommunicatione ;, for ſome grievous and notorius Crime , and 


herein they Temain, by the Miniſter openly in tune 


(PCan. 65;58 of whole repentance no man isable to teſtifie (f). 


"* (12.) ASentence was given in the Chancellors Court at Oxford 
at the Suit of B.againſt Z.and thereupon H. was Excommunica- 
ted;and taken in London, upon the Writ of Excom.Capiendo, And 
it came into the Kings Bench, where he pleaded, That there was 


. .no Addition in the Szgnificavir, according to the Statute of 5 Eliz. 


and thereupon prayed to be diſcharged. And the Opinion of the 
Court was, T hat by the Statute of 5 Eliz. the Penalties mentio- 
nedin the ſaid Statute are diſcharged, but not the Impriſonment 


(z)Hill. 6 Car. nor the Excommunication (g). 


(13.) Bythe Statute of 9 F4. 2. 12. the Writ de Excom, Capi- 
ends may be awarded to take a Clerk Excommunicate for Contu- 
macy, after Forty days. And by the Statute of 9 E. 2. 7. the 
Kings Letters may not be ſent to an Ordinary to Abſolve an Ex- 
communicate, but where the oy Liberty is prejudiced. By the 
Statute of 5 & 6 E4.6.cap.4. ſtriking, or laying of. violent hands 
upon any perſon in a Church or Church-yard, is Excommunica- 
tion. And by the Statute of 2 Ed. 6, 13. it is Excommunication 
todiſobey the Sentence of an Eccleſiaſtical Judge in Cauſes of 
Tithes, By the Statute of -3 Far. 4. the Sheriff may apprehend 
a Popiſh Recuſant ſtanding Excommunicate; and by the Statute 
of 3 Jac.5. a Popiſh Recuſant convicted, ſhall ſtand as a perſon 
Excommunicate. And by the Statute of 3 Ed 1. 15. he that is 
Excommunicated ſhall be debarred of Mainprize, | 

"(14.) 7. againſt E, in the Eccleſiaſtical Court, where the Suit 
was for Strjking in the Church, which by the Second Branch of 
theStatute of 5 Ed. 6. cap. 4. is Excommunication ipſo fatto. By 
which he ſurmized him incidifſe in pxnam Excommunicationss, And 
being Franted, if,&c. And Aſhley ſhewed cauſe why it ſhould 
not iſſue, viz,. There ought to be a Declaration in the, Eccleſiaſti- 
cal Court of the Excommunication, before any, may prohibit 
him the Church. . Richardſon ſaid, That the Proceedings are not 
contrary to the Statute, but ſtood with the Statute, Add it was 
faid by Telverton, It ſeems there ought to be.a Declaration, in the 
Eccleſiaſtical Court.: But the difference is , where it, is Officium 
Tudicis , or Ad inſtantiam partis , they will ave Colts, which 
ought not'to be, Hton and Richardſon, If the party. will 

, not 
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xot proſecute it, none'will take notice of it, and they To 

to give Coſts, then a Prohibition may be granted.” And if he bea 

Miniſter, he ought to be ſuſpended for an offence againſt the Sta- 

tute. Andit ovght to be hrit declared, and-ſo toExcommunica- 

tion;and that cannot be pleaded;if- it be not under Seal. Dyer 275. 

And after all theſe were agreed by the Court, and'no Prohibition f) Pinr 

was granted (hb). wE | OE yowfas 
(15.) B. was ſued inthe Eccleſiaſtical Court in a cauſe of De- Herleys Rep. 

far-ation in another Diocels than that wherein he lived} and be- 

ing cited, was for Non-appearance Excommunicated, and upon 

Significavit the Writ de Excommunicato Capiendo was awarded. 

Serjeant Finch, Recorder, ptayed a Swperſedras for rwo Reaſons. 

(1) Upon the Statute of 23 H. 8. becauſe he was ſhed out of the 

Dioceſs ;. to which the Court(viz.70re5s and Whirlork) anſwered, . 

That at the Common Law a Biſhop cannot cite a man out of his 

Dioceſs. Andthat the Statute of 23 #.8. infligs a puniſhment; 

&c. AndWhwlock ſaid, Thata Biſhop hath not power of Jurif 

diction out of his Dioceſs, but ro Abſolve him being Excommus 

nicate. (2) Upon the Statute of 5 Ekz. cap.23. becaule the caſe 

of Defamation is not-within the Statute, and thentheStatute E-- 

natts, That it ſhallbe void. To which the Court anfwered; That 

he ought to averr that by wayof Plea, and-ſo alſo faidthe Clerks 

of the Coart, That he ought to-have Sned*a Habeas Corpus, and 

upon Retuxa thereof to Plead. But the Plea was adihitted de bejit (15h Gat 

>; and the party bailed (+). Latch. Rep.. 
(16.) No Letters of Excommunication-are to be receivedin 

ſtayof Action,. if they are not under. the Seal of the Ordinary 

(k); for an Excommunication under the Seal of the Commiſſary (4) 20H.6.1, 

is not to be allowed in ſech caſe(L). If the principal cauſe of (/) !Þid. Ad- 

the Action, for which the Excommunication was, be not- com- 

prized withinthe Letter of the Certificate;it is notto be allowed] 

that ſoit may appear to the Court, . That the Eccleſiaſtical Court 

had Juriſdiftionof the Cauſe for which he was Excommunicated 

(2), The Certificate ought to be: Univerſis Eccleſia” Filiis, orto (Y'4 ': 

the Juſtices of the Court where the Suit is to be ſtayed (7), AIG 24 

the Excommunication certified ought to be dulydated; thatis; the (#) 20H.6, 

Fonts ap tocontainthe:day of the Excommunication(s): (6) 20 H.6.2% 

A Certificate by the Archdeacon'is-ſufhcient by the Cuſtom'(p?); (p)Conrra . 

And upon-an Excommuniceto'Capjendo, if it appears tharthe'Exi 8 H.6.13. 

communication was by-an Arc on of- ſome certain place, it ) 

ought alſo toappeartither-expreſly or by umplication-inthe Cer- 143 

tificate,that the matter for-which-the Excommunication was, was Rol.Abr. ver. . 

within his Juriſdigion; otherwiſe itis not good{g). Excommunicas - 


—— _ mm ———_— 


— - 


— 


Excom. Cap. 


 Incotaanty« 


Hill.12 Jac. 
BR. Fox. 13s 
Caſe. 

Koi: Rep, 


Co 8. Trollops 
Calc. 6 Jac. 


Trin.s Car. 
B.R. The King 
and 'Rodmans 
Caſe. 
.Cro.par. 3» 


A. _.— _— —_— 


A179 F, being apprehended upon an Excommunicato Capiends, 


.and theSignificavir beingz' That he was Excommunicated for not 
anſwering Articles,2nd not ſhewing what they were,his diſcharge 
was prayed for the Incertainty thereof, and per Guriam it is not 
good, and therefore was Bailed : Coke 22 E.4. is, That a man was 
Excommunicated for certain Cauſes, not good , and fo C.5. Arf 
cots Caſe Schiſmaticus inveteratus is not good Excommunication, 
nor ſhall be allowed in the cauſe of him who Excommunicates 
him, 5 E.3. quod fuit conceſſum per Doderidge, 

(13.) In Trolops Caſe it was Reſolved, That the Official can- 
Mt certifie Excommunication , for none ſhall do that, but he to 
whom the-Court may write to aſloil the party, as the Biſhop and 
Chancellor of C.or O. and ſor that if a Biſhop certifie and dic be- 
fore the Return of the Writ, it ſhall not be received, but the Suc- 
cellor ſhall doit; and one Biſhop ſhall not certifie an Excommu- 
nication made by a Biſhop in another Court, but a Biſhop after F- 
lection before Conſecration ma$zand ſo may the Vicar-Generalif 
it appears that the Biſhop is in Remotss agendzs ;, alſo that the Suit 
and the Cauſe are to be exprcſſed in the Certificate;that the Tem- 
poral Court may judge of the ſufficiency, and if it be inſufficient 
(aSif a Biſhop certifhe an Excommunication made by himſelf in 
his own Cauſe) the Court may write to abſolve him. | 

(19.) H. was condemned in the Chancellors Court of Oxford, 
in Coſts, and had not paid; an Excommunicato Capiendo being, a- 
warded upon a Significavit, returned and delivered here in Court, 
according to the Statute of 5 Eliz. cap. 23. He was Arreſted 
hereupon. Reſolved, The Excommunication was good, though 
the Szgnificavit doth not mention any of theſe Caules in the Sta- 
tute, but it is for other Cauſes ; butif any Capias with Proclama- 
tions and Penalties be therein awarded, the Penalties be void un- 
leſs the Significavit expreſsit to be for one of the Cauſes mentio- 
ned inthe Statute. | 

(20.) In another Caſe, where a man was Excommunicared np- 
on a Sentence in the Delegates for Coſts in Caſtigatione Morum, 
21 Fac. a Capias with Proclamations iſſued ; and he being taken, 
Quoad the Excommunicato Capiendo pleads, That the offence and 
contempt was pardoned by the-General Pardon of 21 Fac. It 
was Agreed, That the Pardon did not diſcharge the Coſts of the 
party, which were taxed before the Pardon: It was moved there, 
That as the Coſts were not taken away, fo no more was the Ex- 
communication, which is the means to enforce them to be paid. 
But Reſolved, That this Excommunication before the Pardon, is 
but fora Contempt to the Court,and all Contempts in all Courts 
are diſcharged by the Pardon; wherefore the. ſame was diſ- 


charged ; 


Sr | a 834, TP 1553113 of F © * (af; 41536 
.- (3.1) A manwis taken upon. an Excommunicato Capiends ; and 
the S1gnificavir did not mention, That he was commorang within 
Fe Diocaſk of Biſhop, atthe time of the: Excommunication, 
and for that.cauſeghe party, was diſcharged. \And iq an Action 


charged ;_ and for uhs payment.of he Coſts, the party.iato have > 
pew Progels.:,,, .-; | fs TP DATTR19 


Rramonts Caſe. 


Mores Rep, 


L. Abergavenny 


where atn Excommunication was pleaded in Barr, and the Certi- and Edwards 


ficate of the Biſhop of Landaff. ſhewed of it, but did not mention 
by what Biſhop the party was Excommunicated, it was for that 
reaſon adjudged, void. 

(22.)Upon a Contrad Sentence ja theEccleſiaſtical Court was, 


Caſe. 
Mor c.ibid. 


Mary Powtet 


That the Defendant ſhould marry the Plaintiff, he did not do it, and Herman's 
for which cauſe he was Excommunicated. , The Defendant aps Cie 


pealedto the Delegates, by whom the Cauſe was remitted to the 
Judge « 20, who Sentenced him again, where he was alſo Ex- 
communicated again for non-performance of the Sentence,: He 
appcaled to the Court of Audience , and then had Abſolution; 
He wastaken by a Capsas Excom.yÞon the firlt Excommunication, 
upon a Habeas Corpus it was Reſolved, That the abſolution for 
the latter had not purged the Firſt Excommunication,qua Ecclt- 
ſia deceptafuit. (2) That the Appeal did not ſuſpend the Excom- 
munication,although it might ſuſpend the Sentence, _ 

(23). In Weſton and Riages Caſe it was-Reſolved, That-upon 
an Information exhibited in the Eccleſiaſtical Court, for laying of 
violent hands upon a Clerk, - and Coſts-there-given agaiaſt the 
Defendant, for which he was Excommunicated for not paying 
them ; a Prohibition ſhould iſſue forth, becauſe it was not at the 
Suit of the party, and Coſts are not grantable there upon an ln- 
formation, of 

(24,):nthe Caſe of Prohibitions it was Reſolved, Mich. $ Fac. 
That if a man be Excommunicated by the Ordinary, where he 
ought not, as after a General Pardon, &c. And the Defendant 
being negligent,doth not ſue a Prohibition, but remains Excom- 
municate by Forty days, and upon Certificate in Chancery is 
taken by the Kings Writ de Excommunicato Capiendo, no Prohi- 
bition lies in this caſe, becauſe he js-taken by the Kings Writ: 
Then it was moved, what Remedy the party hath who is wrong- 
fully Excommunicated: to which it was anſwered;he hath Three 
Remedies, viz. (1) He may have a Writ out' of Chancery to ab- 
ſolve him, 14 H. 4. fol. 14. , And with this agrees' 7 E4. 4. 14: 
G) When he is Excommunicated againlt the Law of this Realm, 

© that he cannot have a Writ de Cautione admitttnde, then he 
ought Parere mandatis Eccleſie m forma Furis, i. e:; Eccleſsaftici , 
where 1n truth it is Excommunicario Contra jus '& formam Juris \1.c. 
ZLLL Communis 


Mores Rep. 


More's ibid. 


Mich.8 Jac. 
Co, lib. 12+ 
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mmionts Juris + Batif he ſh His Cauſe to theBlſhop, 'atid re 
queſt him to aſſoil him, either becauſe he was Excommunicate a 
ter the Offence pardoned, or that the Cauſe did not dppear in Ec- 
clefiaſtical Cogntg nizance, and he refuſe, he may have (as the Lord 
Coke ſays)an Attion ſur be Caft againlt the Ordinary ; 4nd with this 
agrees Dr. St. {ib.2. cap. 32.fo. 119, (3) I the'party be Ex- 
communicated for none of the Cauſes mentioned tr the At of 
5 Etzz.cap.23. then he may plead this in the Kings Bench, and ſo 
avoidthe Penalties in the At. Nove, It was Reſolved by the 
Court, &c. That where one is cited before the Dean of the Ar- 
ches (in cauſe of Defamation, for calling the Plaintiff Whore Jout 
of the Nioceſs of Londor, againſt theStatute of 23 #.8.and the 
Plaintiff hath Sentence, and the Defendant is Excommunicated, 
and ſo continuesForty days; and upon Certificate into Chancery 
a Writof Excommunicato Capiendo 1s granted, and the Defendant 
taken-and Impriſoned thereby , That he ſhall not have a Prohi- 
bition upon the Statute of 23 #. 8. for no Writ in the Regiſter 
extends to it ; but there is a Writ there catled De Cantione admit- 
renda de parendo Mandatis Eccleſie,when the Defendant is taken by 
the Kings Writ De Excommunicato Capiendo, and to afſoil and de- 
Iiver the Defendant. 

(25.) Where the Court of B. R. was moved for the Bailing 
of one, who was taken by force of a Capias de Excommunicate 
Capiendo, upon the Statute of 5 Eliz. cap. 23. and came to the 
Barr by a Haheas Corpys, Williams Juſtice, He that is taken by 
force of a 9 pre Capiendo, is not Bailable upon 
the Statvte of 5 £l:z. cap. 23. which Statute doth only diſpenſe 
with the' Forfeiture of the Ten pounds , and ſuch a perſon is 
not Bailable; and as to the other matter , the ſame remains as it 


- was before at theCommon Law, and the Statute of 5 Eliz. diſ- 


penſethonly-with the penalty of Ten pounds.Yelwverton Juſtice of 
the contrary Opinion, and that in this caſe he is Bailable. 'Flem- 
#ing Chief Jultice , This is a Caſe which doth deſerve very 
good conſideration, and that therefore he would conſider well of 
it, and alſo.of the Statute of 5-El5z. before he would deliver his 
Opinion. Williams Juſtice, Clearly he is not Bailable in this caſe. 
Afterwards at another time, it was moved again unto the Court 
to have him Bailed. Yelverton Juſtice, That he is Bailable; and 
foit was Reſolved in one Keyſer's Caſe, where he was taken by 
a Writ De Excommunicato Capiendo, brought hither-by a Habeas 
Corpus, and upon Cauſe ſhewed he was Bailed by the Court , de 
die in diem; but neither the Sheriff nor any Jultice of Peace in 
the Countrey can- Bail. ſuch a one, but this Court here may well 
Bail, asin'the Caſe-before, de die in diem, —_— 

cre 
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kere in this, That in the Eccleftaſtical Court they would not there © 


diſcharge fuch a one, being taken and Imprifoned by force of 
ſuch a Writ, De Excommunicato Capiendo, without a great Sum 
of Money there given, and a entered into for the ſame 
otherwiſe no diſcharge there. Telverton Juſtice and the whole 
Court, TheBjſhop ought abtto rake:Sackw Bond farthe per- 
formance of their ſubmiſſion. - The Rule:of the Court here in 
this was, That upon their ſubmiltion they ſhall be Abſolved,with- 
out any ſuch Bond entred into. Flemming Chief Juſtice, They 
ſhall abſolve them, and if they perform not according to their 
promiſe and undertaking, they may then be taken again by the 
Writ De Corpore Excommunicato Capiendo z but the Biſbop is to 
take no Bond of them'for their Abſolution, to perform their. Sub- 
million ; the taking of ſuch Bond.by them being againſt the Law : 
And as tothe Bailment, all the Judges (except Willranis Jullice) 
did agree that he was Bailable, and ſo by the Order and'Rule of 
the Court he was Bailed, Yd. Bulſtr, Rep. par. 1. fo, 122. Paſch. 
* 9 J«c, in Caleof Hallyerſ;King. 
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Of the Statutes of Articuli Cleri, and 

"©. ©,  Circumſpettc apatis. ' - 


x. Sevtrat Statute- Law relating to Eccleſiaſtical perſons and things, 
enafted under the title of Articuli Cleri, in the Ninth year of 

King Ed.2. x . = 1 

2. Some other. Statute- Laws toxching Eccleſiaſtical matters , made 

' rhe Fourteenth year of King Ed.3,  '- 2? 7 

 3.T be Ratification and Confirmation of the 39 Articles of Rekgion : 
The Subſcription required of the Clergy. 

&. Certain Caſes wherein a Prohibition y. - (ob lie ro the Eccleſi- 


aſtical Courts, according to the Statute of Circumſpette aga- 
tis, made the Thirteenth of King Ed.1, And in what caſe a 
Conſultation ſpall be gravzeed., 


OP = are certain Statutes made in the time of King 


Ea. 1. and Ed. 2. touching Perſons and Cauſes Spi- 
(«)An.gEd. 2: ritual and Eccleſiaſtical (4). By the latter of theſe 
An.14Ed.3- it is EnaCted, (r ) That upon demand of Tithes, Oblations, &c, 
4 - under that name, a Prohibition ſhall not lie, unleſs the demand be 
of "4 "5+ of money upon theSale thereof (b). (2) That upon debate of 
8 Edw. 4 Tithes amounting to a Fourth part of the whole,and ariſing from 
13 Firz.Pro- the Right of Patronage, as alſo upon demand of a Pecuniary 
hib.18,20,27 penance, a Prohibition may lic : Not fo, in caſe of demand of 
(c)31 H. 6: money voluntarily accorded unto by way of Redemption of Cor- 
28 9.6. fo.20, Poral penance enjoyned (c). (3) That upon demand of money 
12 E.4. 13. compounded for inlieu of Corporal penance enjoyned for the 
Reg.fo.45, 50. Excommunication, for laying violent hands on a Clerk, a Prohi- 
V.N.B.fo:32- bition ſhall not lie (4). (4) That notwithſtanding any Prohibt- 
F — 3% tion, the Eccleſiaſtical Juriſdiftion may take cognizance and cor- 
Repiſt.fo.zg, Te in-Caſes of Defamation, and the money paid for redeem- 
Coke pl.fo. ug. the Corporg] penance thereon enjoyned may receive, not- 
465 withſtanding a Prohibition be ſhewed (ec). (5) That no Prohi- 
( _ m_ _ bition ſhall ie, where Tithe is demanded of a Mill newly ere- 
EN.B. of Cted. (6) That in caſesof a Mixt cognizance (as in the, Caſe 
53. A. . Raſt, aforeſaid, of laying violent hands on a Clerk, whereby the Kings 
() Kegit. fo 452 49+ F.N.B, fo. $2. m. 53: 1 Raſt. pl. fo. 437, &c. Co, liv. 4. fo. 20. Bro. 
MJUYCAjE, 159 - 
Peace 


wes ee FT £ Judgnt 
the caſe (f). G2)” That th L Ny 
ries for th e diſcharge of Per Excomin 
A ſuch Caſes 25.wherein the Ay SLi o 
(ch communic ons £(8)Tfat Clerks ro the 
if they offend, ſhall be: carcett by ble! Ortirarts; har" 
during {uch'time as they-are in his Service; fall her be bbl 
Reſdetice ar their Benefices (h): (9) Phra Diſtreſſtes]nal Lene 


caken inthe ancient Fees Oe Chae rn Up © eu _ q Sy 
otherwiſezin ſhons © 'S | 
Galt at UH Y U6Y Thar ſock re aries, \Llt oO (6) Regiſt. 


peace ty 1 as they be irj/rhe CH hs (6.58. 
Nay ME kJ. ( 1 Tha, DNR Hou Wall not by Ke Ay (5, Regiſt, 
be charged GH Penſjons;Refort, orPurveyors (19. (12) —t- 0.58103, 


Ctetk Excommrnicate, may & 7 the Ki Wakes a _—_ 
the Pariſh where he dwells,” iter me St 52 H.3.15. 
Ability of J v4 rſgh pref wrt (+) Note, This 
befong unto" apical oe arthe Le bbyrhe 14s repealed 
Dipnities of rhe Chut - ON there of Hiry Pens og)! [1 -" 4 


poral power (x). (15) Tata C Clerk flying inro the ChufWIet (1) rat. pl. 
Felony,ſhall not eFxr op fs Eh Im (9)... (46:J il) 
aſtly,T hat the Priviledge af ft orch” bet j T3 $04) fs > 
py. vile kt Apex (©) fepgiits 13 


form by arg Ordinary, ſhatt-not be peal 
to a Cle contefling Felony befgro a” F | "T oo br.f ID 0.25 
Jo 2941 Wag 
Rſt. pl. 
Sake lib! 5 "fg; $1. Dyer fo. 273 (n) St. 43 Eng = Jo Thisi alſo Repealed by as + <a 
of.-1 Jac. 25. 21-Jac. 28; - (T1p/91 5143 
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(2:) In conformity to the premiſſes there were other Statutes 14 4B4a-1 d 
after made in the time of Ring" Fd: WiRtayit warn tak fine cil9; 6 
(1)That the Goods of Spiritual perſons [ ſhould not, without their 
-owrfconſents,be taked by! Puryeyors forthe. Kin." (2) That the 
King ſhallnot collate or 'preſe nt -fo any vacine Chuths, Preherld, 
Chappel,or other Benefice, in ariothers Rightg/bur within Thxde 
years nextafterthe Avoidante{p); OF Theette Tompdelele pay 
'of Archdi Biſhops, && ſha no&ke tived imothe Kings is 
hands wirhour 4 pl: caſe arid) _ "—_ el ns hES. I's £2 
'n& waſt' Kal be Committed-on the!! oTs Biſhops (1) 57-23 E 
-during Vacancies, andthat-the Dean and: pon er {apc iCif they Revit fo, _ 
plca(c) rake'theim t&Far m'(#). (5) Ard-luſltly; PThatthe'lord s:.1 £4. 13-2» 
Chencelor or Lord Treaſurer may,dur'gfach Vatanbizz; demiſe 2 Se. 
the zEN ſanrLy thbVesnuahe Okapooptorihe 7) FB: 
| Kihgs uſe ule.” IS 'OJ F149 10 i" 9 ef[2] 3ii)s © 2321011 fo. 59+ by. 


Wo: 21 D 28) 5141 OL ICH ;4f ' (4.)And 
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gi hal wy pote: 4 ety; upon at a Tet 
CI land ,” Ann. 1562. Ratified b ha 
ra Ko eal of England, Confirmed atid Eſta- 
3 RD with his Farce Royal Des, 
on d. Which AQ of Parhament requires 

, 4 Su tion ry wo ergy ſaid Thirty nine Atticles ; the 
the Arias lame al AG being, requixed, by the Canons made by the Clergy of 
Deprivation. * Exglap4t aud ata Coproxaron held in London, Ann.i603.and ratified 


-*-01 2 b5 7 by;Kang,, aid. Subſcription referrs to three Articles, 
a 4 ep 1/Tharghe | ings Majeſty under. God is the only Roh ream Go- 
— ©... + YErnAU he fam, of all ather his minions 

/ and Coortys &e Ny at the Book of Sion Prayer,and 


TE fe - Pa nSea epmrary, to the Word of God, &c, '(3) That he al- 
PEO bh. 2 the gs iero the Word of Gol. By the St: 
wi 7,44.) ledgerhgbemto Sea le to. the Ward of G By the Sta- 
12224101 3 of 12, PP ent Is diſf bled 99 deprived ipſo 
Arn = Hoe Tx NY the Cart6n of 'King J4mes, is 


he.proſecu pronnnend againſt by the Cenſines of the 
& id. «, Churc (5); F not (uſhicient, that one ſubſcribe to the 
CNL: ke F (2 the es of Beigions with this Addition [ ſo far 
& £:&.£:d5. fy {0 $7 Sejeeabl e tg. the Word of God.). 'Forit 
Grees's G46 Pro ay, Chief Jiſſtice, , and y all'the 
EET | bach des blew Th I uch Subſcription 1s not” according to 


- «y 4the Statute of 13 Eliz,., becauſe the Subſcription whigh. the Sta- 
tuterequires mult be abſolute : but this is no other than Gon- 

(t) Per yay, ditiona ( '. 

B. R-Paſlly « : 1 | [Cx 

23Eliz Smith's \o6s. Vid. colin rgrad.oyinim. | 


i (4.) The Creunkielte aratic is the Tie of 2 Statute made i in 

the Thirteenth year-of 4.2. 4n:D.1285. preſcribing'certain 

-Caſes to the Judges, wherein, the Kings Prohibition doth not 

e962 Fat helm). AT in;cale:the Ghurch;yard: be left. uncloſed ,, or the 

Y 57,  2Qhureh 4bfelf'yntqvered; The: 3rdinary may 18k CAgnizanG, 

£385. - ' thereof and bythar Stature.no Prohibition lies in the Caſe. | Nor 
4 +4n caſe aParſon'demandy hisOblations,:or the due and acpuſton;- 

"2d Tithes of þ his Pariſhienersznor' if one Parſon ſue another for 

. .  Tithes greatoor ſtall, ſp asthe fourth-part;gf. the-Benefice be net 

- demanded;;;nor in cap, a Parſon demand; Moxtparies 1 in placgs 

; whetcrbep have beom uſed ond ace uſtpaxedro be paid znor if the 

Prelate of a Church, ora Patron demand of a Parſon-a. Penlypn 
; due to hum; nor inthe Caſe of laying violent hands ona Clerk; 

nor 


"—Irticali Cleri,& Circumſp ee agatis, 


nor in Cafesof Defamation where Money"is not demanded; nor «£54 
in Caſe of Perjury. In all which Caſes the Eccleſiaſtical Judge © = _"_ 
hath Cognizance- by the ſaid Statute, notwithſtanding the Kings V.n.g.c $2. 
Prohibition. So that the end of” that'Stahute is, to acquaint us Raſt.pla. 483. 
with certain Caſes wherein a Prohibition doth not lie. And the TY f.22. 
Statute | ' what Gaſt p{ultatign is to be 5.5449 
granted Ja Fi y the Ty 0 ng EINEM Prohi- mane 


bition ſhall be allowed 4Conſbltarion! Willy granted : pro- (x)Reg.t 
vided that the matter of the Libel be not —_ tl; or otherwiſe Y N.Bf.3. 


changed( x). = 
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Th Of ſeveral Writs ot the Common Law a7 
a 7 : 61014 vpertinent'to this Subjeft,-\: 1c (1 
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1, What the Writ of Darrein Preſentment imports, in what caſe 


it lies, and how it differs from a Quare Impedit; 
2. Aſſiſe de utrum, what, and why ſo called, 
3. Quare Impedit, what for, aad againſt whom it lies, 
4. What a Ne admittas imports, the uſe and end thereof. 
5. In what caſe the Writ [ Vi Laica removenda] lies, 
6. What the Writ Indicavit smports, and the uſe thereof, 
7. What the Writ Advocatione Decimarum ſignifies. 
8. Admittendo Clerico, what, and in what caſe :ſſuable. 
9. The Wru | Beneficio primo Eccleſiaſtico habendo] wha. 
Io. That Writ [|Cautione Admittenda, ] and the effett thereof. 
11. TheWritof [[Clcrico infra Sacros ordines conſtituto, non 

.--—eligendo m Officium, ] what the uſe or end thereof. 

12. The Writ [Clerico capto per Statutum Mercatorum?] what. 

13. What the Writ of [Clerico convicto commilſſo Goalz in de- 
fectu Ordinarii deliberando] was. 

14. What the Writ of [Annua Penſjone? was anciently, 
15. TheWrit of Vicario deliberando occaſiune cujuſdam Re- 
cognitionis ] what. 

16. Three Writs relating to Perſons Excommunicatcd. 

17. Aſſiſe of Darrein Preſentment broughr after a Quare Impedit 
in the ſame cauſe, abates. 

18; Difference of Pleas by an Incumbent, in reſpeFt of his being in 

: by rhe Preſentment of a Stranger, and wm reſpett of his being 
in by the Preſentment of the Plaintiff himſelf. 

19. Notwithſtanding a recovery upon a Quare Impedit, the Incum- 
bent continues Incumbent de fatto, until Preſentation by the 
Recoverer, 

20. Of what things a Quare Impedit lies, and whoſball have it. 

21. Who may have a Quare tmpedit, and of what things. 

22. How, and for whom the Writ of Right of Advowlon les. 

23. ps the Writ de Jure Patronatus, and how the Law proceeds 
FRereon, 

24. TheWrit of Spoliation, what, and where it lies, 


25.The 


.-ment, but ſuffereth a ſtranger to uſurp upon him, yer he ſhall have 


{ 


< He 


* 25. The Wrie Vi Laica removenda further explain, 


fficium, 
(1,) \ Gainſt the unlawful Poſſeſſor, who is the Uſurper, li- 


26, | The Writ Quod clerici non eligantur i 


eth Three Writs, viz. One of the Right,as the 

Writ of Right of Advowſon; and the other two, of 
the Poſleliion, viz, A Quare impedit , and Darrtin 'Preſontment. 
This Aſſize of Darrein Preſentment or Aſſiſa ultime Preſentationis 
is a Writ, which lieth where a man or his Anceſtor hath preſerited 
a Clerk toa Church, and after (the Church becoming void by 
his death or otherwiſe.) a ſtranger preſents hisClerk to the ſame 
Church,in diſturbance of him who had laſt preſented. This Writ 
is otherwiſe alſo uſed (a); and differs from that of a Quare Impedir, 
for the Quare impedit lies upon diſturbance of one'who hath the (a) Vid. Brat. 
Advowſon in his Preſentation , when the Church is yoid : The 4-4-2. 
Other lies, where a man or his Anceſtors had preſented before,and —— 
now(theChurch _—_ void again)a ſtranger preſents in diſtur- ph NE 
bance of him who had laſt preſented. Where ever a man may have 
Aſſiſe of Darrein Preſentment, he may have a Duare impedir, but 
not & contra(b). He that hath Right to preſent after the deeth of (5) Terms of 
the Parſon, and bringeth' no Quare impedit'nor Darrein Preſent- erty out 
a Writ of righrof Advowſon; bur this Writ lieth not, unleſs he ,.n,;4 
claimto have the Adyowſon to him and his Heirs in Fee Simple (7) $4.7. 44: 
(c). Where the Ordinary , Metropolitan, or King preſents for F.N.B.31.F. 
Lapſe,any of theſe Collatives will ſerve the Patron for a poſſeſſion Mich 12.Jac 
in his Aſſize of Darrein' Preſentment (4), which Aſſrze of Derrein _— 
Preſentment "may not be purchaſed, pending a Quare Impedir, for — _ 
the ſame avoidance; and therefore in the Caſe, where William Biſhop of 
St.. Andrews brought a Writ of Aſſze of Darrein Preſent ment a- Coventry and 
gainſt the. Archbiſhop of York, Mary Counteſs of Shrewshuxy, #c*ft!4. 
and one Hacker, and the Biſhop making default, the Counteſs 71) Mt , 
and Hacker pleaded in Abatement , that the Plaintiff before the Jnronga. 
Writ purchaſed, brought a Quare impedit againſt the fame Defen- C.B. willian 
dants, and-ſhews all certain, which remains undetermined , and &-4ndrews. 
averrs that they are both of the ſameavoidance : And upon -De- — 
murrer the Writ was abated by Judgment (e). me ay 
 (2.) Aﬀize deatrwmors Aſſiſa wtrum, is a writ which lieth for Hob. 
a Parſonagainſt a Layman, or for a Layman againſt a Parſon, for (f) at. 
Land and Tenemenrs doubtful, whether it: be Lay-Fee or Fee- -4/T74% 5. 
Alms(f):. + Theſe Writs are called Aflizes , probably either be- 6LNES 
cauſe they ſettle the polleſhon,and ſo an outward Rightin him that ood 
obtains by them ;, or becauſe they were originally executed at a 
ceftain time ani place formerly appointed ; or becauſe they are 
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(2) Old N.B. 
f.27.Bratt, 

1 4 Tre &. 2. 

c 6.Brir.c.92. 
F.N.B.f.32. 
Reg, Orig. 
go & Weſim. 
2:ic $» 

(b) Trin.3r. - 
El.C.B.Smal- 
woods Caſe. 
Leon.Rep. 
(i) Sc. Wa 2. 
& in di&.C, 
(&) Sr:13.Ed. 
1.C.z.8& Fiz. 
Dar. Pref, 

(7) Starib, 
Fitz. Dam- 
mage.q9.17, 
29-38-93- 
106. Fitz, 

Q Imp. 34- 
45Dyt.135. 
236.241.kel. 
f.57.Fitz,En. 
$3-Co.l.6.f. 
48.1.g.Et. .26« 
Jn Brokesbyes 
Caſe 31 El.tr 
was reſolved, 
thatan Exe- 
cutor ſhall 
havea 2. /np. 
for a diftpr- 
bance made 

#n vita Tiſtato- 
Tis, if the A. 
voidance be 

a chattel ye- 
ſed. 
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tryed moſt es -eſpecial \Conrts ſet and-Ippoitited for 
that purpoſe... The. Ineumbenc-as touchirighsRight fof his Re- 
Cory, hath the only Writ of 7474s utrxm, and for his poſſeſſion any 
other poſſeflory Action. ].. ; 1:51:87 44 Haartins A * 
(3+); Quare impedit is a Writ which lieth for himyacho hath 


purchafedan Adyowſon in Groſs, or aMannorwith M Advow- 


{on thereunto appendant, .and againlt him, . who(when a/Parſon 


.Incumbent; dJigths\.or a'Chpreh otherwiſe becomes void ) diſturh- 


eththe other jnthe right af his \dvowſon, by. prefenting a Clerk 
thereynto beipg.void. This Writis diſtinguiſh'd from the former 
of Datrein Preſentment or Afſſiſa ultime Preſentationis, becauſe 
this latter lieth (as aforeſaid) onely wherea man or his Anceſtors 
formerly preſented: but the Dxars Irmpedir lies properly forihim, 
who himſelf was the Purchaſer of the Advowſon ; though he that 
may have Aſſize of ;Darrein Preſentment, may have the other'if he 
pleaſe, but, not ſo Yice verſa, as was alſo before obſerved. Yer 
it is faid in Reg. Orig. f..30. That a Quare impedit is of a Higher 
Nature ;, than an. Aſlize of :D4rrein Preſentment, (becaule itſuppo- 
{ch botha Poſſeſſion and aRight (4). Which .Quare 'impedit the 
Execators 0{ &Teſtator may '(-as wellas himſelf might) have up- 
on.a diſturbance mage tothe Preſentment;and {© was the Opinion 
af the whole Court in Smrakvoods Caſe againſt the Biſhop of Ce- 
ventry and Litchfield, that the Executors may have a Quare Impe- 
dit gpon a; diſturhance made to the Preſentation (6), . which Writ 


. lieth atſo ofa Chappel,Prebend,&c.(z).Andincaſe after the death 


of the Anceſtor. of him that preſented his Clerk unto a Church, 
the ſame Advowſon be aſligned in Dower to any Woman, or 
to Tenant by the Courtifie , who do preſent, and after the death 
of ſuch Tenants, the very Heir is Diſturbed to preſent when the 
Church is void, it is in his ele(tion whether he will ſue the Writ 
of Quare Impedit or of Darrein Preſentment ; the which ,: it ſeems, 
is alſo to be obſerved in Adyowſons Demiſed for term of life, or 
years,or in Fee Tajl(k). And Dammages ſhall be awarded in both 
theſe Writs, that is, if the-time of Six Months paſs by the diſtur- 
bance of any ſo.that the Biſhap doth thereby Collate, tothe Church 
and the very Patron loſe his Preſentation for that turn, Damma- 
mages ſhall be awarded for two years value of the Church : And if 
the 6 Months be not elapſed, .but the. Pxeſentment be deraigned 
within that time;then dammages ſhall be awarded tothe half years 
value of the Church : And if the diſturber hath not wherewith to 
ſatisfie the Dammages , where the Biſhop Collateth by lapſe of 
timehe ſhall ſuffer two years Impriſonment ; and a half yearsim- 
priſonment, where the Advowſon is deraigned withig the half 
year (1), Likewiſe, he that recovers a Mannor, whereunto.an - wh 
: vow(lſc.. 


* = -piicanety thn hs i 


—_ 


5485 —_ 


vowlon i isa nebejingdi rbed, to;proſent when! the Church 


is void, ſh tovpny; Wan it (m): In which, -as. alſo in Aſſjze (»)Sr.7 H.g. 


of Dancin Preſentmeent, Hinges of the, Defendants or Diſturbers 4 


jury 15-N0 as )z butiwa ) Livy np one, Church, and 


moved - — Cro. par,2. 


log 9; Ve admittavis a Writ that ler for the Plains ale Hove 


dir, Or him that hath an Action;af Dares P 
le in the Common Pleas,and feareth that the Biſhop will thy 
Ly >the Clrk ff the Defendant during the dependency of the Suig 
Cs _ CPD mol ſt be bf at Six money next 
ebecauſe, hx x,months the Biſhop may 
f_ NS ory tap i Theor if the ae hc of a 9 of Goa Van 
aving 


EE premiere Foy eps wy 


re OG Biſhop may collate aClerk gr To his Dy _—_ 
it 2 rs , Sores by anather.to (Ew Ang unto, wi 
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Remoyauds » iy 3, qnithe Bilbops | 
SHOofT tr ifito Chancery ve OH and reſiſtance touching 3 


h ch) Jjeth where: a. Pebate or Controverlis.. is hetweentwo . 
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form thereof in each of the ſaid Caſes(q).So that this writ 4 > 4 
lieth for the removal of any forcible paſeſſion ofa Church kept by 
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' 16.) Tadicavitisa Writin the nature of a Prohibition, Mfuing 
ovt of the Kings Temporal to his Eccleſiaſtical Courts, and lieth 
for the Patron of a Church, whoſe Clerk is Defendant in ſome 
Spiritual Court in an Action of Tithes commenced agaiuſt him by 
another Clerk,and extending to the yalue of the fourth'part of the 
' Church: or of the Tithes belonging rhereunto; for in this Caſe 
the Cognizance theteof belongs to the Kings Temporal Hurts by 
the Star. of Weſtm. 2.c.5. wherefore, the Defendanf& Patron 
being like te-be prejudiced thereby in his Church and Advowſon, 
in caſe the Plaintiff ſhonld prevail and obtain in the Spiritual 
(1) Reg. x Coprt (7). Sothat this Writ lieth properly where there is a con- 
a teſt of Controverlie between twoClerks in an Fecleſialtical Court 
fo.z1.and of a Church'or part thereof for Diſmes or Tithes 'amiounting at. 
the Reg.to- theleaſt to the value of the Fourth part of the Church; In which 
35-and Brit. repard the Patron of the Clerk Detendant; Joſmg his advowſon in 
c.10gtitd 6 the Plaintiff ſhould recover in the - pint ſhall have 
this Writ direRed ro the Clerk Plaintiff, or 'to the Officers bf the , 
Ecclefiaſtical Courty commanding” then to ceafetheir Proceed> 
ings, vontillit be diſtſtang decided in the Temporal Contt,'r 
whom therognizance ofthe Advowſon belongs; This Writ tall 
be between four perſons, whereof twoare Patrons,” and two ate 
Clerks; and'is- not retyrnable asother” Writs ; but if they ceafe 
not their Suit andproceedings in the Eccleſiaſtical Court, an” At- 
(4) Terms tachtineit iſſues(p,J-7 01909 vo nn 
mm ue (4. Hdvorationt Devimarnnt is Writ, that lieth for the Claini 
**". ofthe fourth part 6 upwards of the Tirhes that do belong to any 
rt) Reg. Sy HRP ; 6 jets 
Orig.f0.29.b-  - (8.) - Admittendo Aerie i$4 Writ granted 'to him, 'who hath 
recovered Ag of Preſentation opuing the Biltop in the Com» 
| ” mon »}); '"« ton q is do} 4 4: at Wyo Hat 3s T 
Upona No _ " (97) Bevifiove/Privee Ecclefuſtits bubenids a Writ tee vor 
ried and = fhe Kingto the Lord Chanreltor, to beſtow the Benefice thar ſhall 
a for, &c. firſt fall inthe Kings gift, above or under ſuch a value, upon this 
') =; or that perſon (w\. | | VE INIT 
f0.38. - C10.) Cautione admittenda is a- Writ that doth Tie againſt. 
(w)Regof PBifhop » whohoKdeth anddetaineth an Excommunicate Perſon in 
Writs #0307. Priſon, novichſtataib be offers ſufficient Cantion br 'Aſſurance 
GC) Regor £9 abferve-and 6bey the Orders and Commandments.of Hol 
Writs p.66.F. Church from thenceforth. The form andfurther effect of whic 
IST Writ nd-Reg. (x). NT tr» EEnS 
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pertinent to this Subject. 

(11,) Clerico infra ſacros ordines conſtituro , non eligends in Offi- 
cium, is a Writdirected tothe Bayliffs, &c. that have impoſed a 
Bailywick or Beadleſhip upon one in Holy Orders, charging him 
to releaſe him thereof 6 ', 

(12,) Cerico capro per Statutwm Mercatorum, Ge. is the delivery 
of a Clerk out of Priſon, who is impriſoned upon the Breach of the 
Statute Merchant (2). (5) Ib.f,147- 

(13.). Clerics convitto commiſſa Goals in defeftu Ordinarii de- 
liberando, is a Writ. for thedeliveryof a Clerk to his Ordina- 
ry that was formerly convict of Felony , by reaſon his Ordi- 
nar y did not challenge him according to the Priviledges of Clerks 
(a). ()Y I.f.69.2- 

(14.) Aunua Penſraneis a Writ now grown obſolete and out of 
ufe : For whereas antiently there was certain Abbies and Priories 
that in reſpect of the Foundation or Creation, were obliged unto 
an Annual Penſion due unto the King for ſuch his Chaplains unpro- 
vided of a ſufficient Livingzas he ſhould nominate aud apponnt - 

This Writ in purſuance thereof was wont to ulue tofuch Abbot og 
Prior, in favour of ſuch whoſe name was compriſed m the ſaid 
Writ, until, &c. requiring the faid Abbot or Prior, that for his 
faid Chaplains better allurance, he give his: Letters Patents for 
the ſame (b). (b; Reg. Or. 

(15.) Vicario delicherando occaſione cu;uſdem Recognitionis cc, t- 55,307, 
is a Writ that lieth. for a Spiritual pexſon impriſoned: upon. forfei- X F-N-R-F> 
ture of a Recognizance, without the Kings Writ (e). For 7) Reg.Orig, 
as there is one Form of the Weit Staruro AMercatorio, forthe f.147. | 
impriſoning of him who hath forfeited his. Bond called the 
Statute Merchant , vntill the Debt ſatisfhed,. as to Lay per- 
ſons : So there is another Formof the ſaid'Writ,. as againſt Eccle- 
faſtical Perſons (4), noel c (d) Ib.f142. 

(16.) Touching the three Writs, #iz. De Excommunicato capi- 
endo, Excommunicato deliberando, Excommunicato recipiendo vid.. 
ſoup. incapg. de Excommunicatiane, 

-(17.) The Village of St. Andrews brought a Quare Impedit Quare Imp. 
againſt the Archbiſhop of Tork,,and Counteſs of Shrewsbury, and af- Darrin pre- 
ter brought anAſſize of Darrern Preſentment for the ſame Church, ſentmene. 
The Ruare Impedit-is returned, It was faid by the Court that the 

Aſſize of Darrein, ec. ſhall abate, vid. by Hibbard; Butif he had. 

brought another Quare Impedsr,it had been well. Andſoit was re= 

ſolved in the Easl of Bedford; Caſe ; and by Hutton, that the Sta- (7 Mich.r $;/ 
tute of W.2. cap.5.proves it, viz., Quod habeant Af. &c..vel Quare Jac.C-B.sor.. 
Imp.but not both, vid. 83 E.3.17. 32-NoyReps. 


KF. (13.) In 
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In a Q«.1#p. - (18,) Ina QuareIapeditthe Incumbent pleads, that before the 
the Plaimift Aion brought he had heen in by the ſpace of 6 months,&e. of the 
muſt alledge a preſentment of $.5, in the Church. This difference was taken by 
4mm mp Serjeant Henden, and agreed by the Court : when the Incumbent 
in choſe under plcads thepteſentment ofa Stranger,there he ought to ſhew, Thar 
whom he rhe Stranger had a Tule, and that he was ſeiſed of the Advewſon, &c. 
claimsavd [0 |,.,1 be was ſeiſed of a Mannor to which, &c. But where he pleads 
4 DE ' thathe was in for ſix months of the Preſentment of the Plaintiff 
Sr. Jo. Taro as, or by = rome by «0 _e Ordinary , there he need 
verl. Sir Ric. not makean tle. IOE.4.11.(f. 

Temple. (19.) If G man recovers in a DPuarg Impedit againſt an Incum- 
Vapgh.Repe,, bent, the Incumbent is ſo removed by the Judgment, that the re- 
{did coverer may preſent tothe Church without other remoyal of the 
Noy's Rep. - Incumbent, who yet continues Incumbent de fafo untill there be a 
(e) M.12.Jac. Preſentation made by the recoverer (g). Andafter ſuch recovery 
B.R.Pit'rr ina Quare Impedit , a Stranger to the recovery cannot preſent to 
I the Church,for-notwithſtanding the recovery,the Incumbenr-con- 
Reſoly'd per tinues mcumbentidefafo as to all Strangers to the recovery (hb). / 
Cur. (20.) A Quare Impedit liesof a Dovative , and the-Writ ſhall 
Rol.Abr. be.Quod permittat ipſum preſent are ad Eecltſiams&&. - and ſet forththe 


—_—_— ſpecial matter in his Declaration (#). - And the Grantee of a next 
yan, Y avoidance may have a Quare Impeair againſt the Patron'who gran- 
) M.13.Jac. ted the fame (4): dad $0 OP 
B.Rinter (21) If the Husbarid who hath-an Advowſon' inright of his 
Irv Les Wife, bediſturbed in his preſentation thereto, and dies, the Wife 


; ; | ſhall have a Qxare Impedit on that diſturbance (7!) Alſo a Chap- 
- ot ter may _ avatnſt the Dean for their ſeveral poſſeſſions(»”)..It 
(4) 39:H.6- Jes alſo of afree Chappel which'a man hath by Patent frdm'the 
pm, King, if the Sheriff refuſe to put him into poſſeſſion thereof (9);"'A 
7: 5 + preſentation by the Biſhop as Patron, is ſufficientfot-the King t6 
Que Imp,c7. maintaina'Q; Þp/ tothe Church,/when ths Tempbraltiesdome 
3 H.s. 244. intothe Kings hand by reafeniof vacancy of the Biſh6Þrick tp. —_—_— 
mp. 71. ad (22,) The Writof Right of Advowſon lieth properly for bit, 


”" x... Who Claimsto have the Adyawſonto him and his Heits/in Fee*ſim- 
- oj 7 ple(g). This'Writ hes of an appropriation ('y'). He'thar: Focures 
(») 14.4." - this Writz oughtto/ ſhew a:poſſeNion:in hiaifob Anteltors itors(s )! 
$1.b.  Admiflionand Inſtitution of a Clerk without iiduQior);is abt ſybe 
(0) 18 E.3.1. ficient ro maintain this Writ (z9;": p> | ; 2D + Wa iO * FLY 
Cp) 50 E-3-26. Nth fl 7: Son ou tr oaomy 
(q)Term. Law 


verb. Quate Impedit, (r) 44 E-3:34:14-H.4-14h (5) 21 Equr.tH 4. 2:24 £:3:54:8.tH3'4E. 
3-3.Com. Hares & Bickley. 528. | © -y ; : 5 Wy: . 
| g& 2 0J99 JON JhLC. 4 


(23.) When 


699 


at. Alt. 


Church is Litigious,and the Biſhop may iſſue the Writ De jure Pa —_— 48.5 


tronatxsyro enquire to whom the right of Patronage belongs. This 1 1. per 


the parties? It hath beenſaid, thatit ſhall be ſvedat the coſts of cone 


the Ordinary : becauſc itis for his own diſcharge and for his caſe contra 

(x). But-it ſeems otherwiſe, for that the Ordinary is not oblig'd 14H,6.11.b. 
to award a Commillion to enquire De Fure Patronatus ex Officio, but P*r Danby. 
at the defireofr'ie parties (y). For when the Church is Lirigrons and2 Dre. 

be may\ſuffer theLapſe to incurr without enquiry. 34 #.6.4 1. cxrta =_ - _ 
35 H.6.18.4.and ifhe ſhould be obliged to grant it ex Officro; then fate 447 
he ſhould never have a lapſe.. 35 #.6. 19. And by 34 4.6.38. It 0)3 E-4-24: 
ſhall be at the coſts of the parties,for that the Ordinary is Judge in 905 © Jam. 
that caſe(z.). If there be but one orily that doth preſent to the C_ 
Ordinary; yet he may. award a Jure Patronarns (a). But if two ad = - 
preſent, then there may be two- 7ure Parronarns (b): And if the 39 per ; 
Ordinary admit his Clerk, for whom the right is found upon the _ 
Writ, it will excuſe the Ordinary,and he ſhall beno diiturber,al- (UE, 
though the right ina Qu. Impedir be afterwards found for the 0- ——— 
ther party (c). But if on the ſaid Writ the right be found for one pag. 384, 
Patron,and afterwards the Ordinary admits the Clerk of anothey (4) 21 H.6. 
Patron, that is at his peril, for he may (the pleaſe) admit him 44-34f4.6, 
notwithſtanding the Commiſion, and the finding for the other ,) 

(4). For itſceems1t is but for the Ordinarics better information & - —__ 
But when the right on the faid Writ is found for one Patron and 1 [be Pri« 
the Ordinary admits the Clerk of the other Patron: if it be aſter- Jot-34 H.6, 
wards found in a Quare Impedir,. that the right belongs to that Pa- v7 
tron from whom it was found in the Jure Parronatus,he will be a di- wy _ 
ſturber (e). It is ſome queſtion, wherethe Ordinary may ſuffer (+) I5id. per 
the lapſe to incurr;after it is found on the ſaid Writ for one of the 7!#/t- 
Patrons ? It. is ſuppoſed that he may not: For 35 H.6. 19.per Prifor, 0-2" H5: 
he ſhall not have any lapſe after it is found for one of them, for he Ka at 

is to admit his Clerk (f ). Yet after it is found for one of them, Twnony : 
the Ordinary is not obliged to admit his Clerk witho 11: a new res (2) 34 H. 
queſt made to-him by the Clerk,but no nced of the Patrons making }.7P* 
any ms _— or ae nom (2). oo _ 

(24- e Writ of Spoliation lies properly by one Incumbent 2- Spoliati 

gainlt another Incumbent,where the fd rr x & __ comes _ fea 6 bard. 
into debate (h ). An1 *\erefore if a parſon be Created Biſhop, and Cale Edes 
hatha diſpen{a;'0n 101d his ReRory, and after the Patron pre- _— Bis 
ſents 3110ther I». - ho isinſtituted and inducted;the Biihop - ey 
ſhall Vvaugh.Reps 


1 


» 


—_ 
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(5) 38.6. 
19. Br. Spolia- 


tion pl.4. 


 O.N.B.33.b. 


F.N.B. $4 


Finch. Non.o- 
rechaia.p.138- 


ſhall have againſt chat Incumbent a Spolzatzon 5 which proves the 
Bilhop to continue /zcwnbert after his conſecration,and to hold his 
Rectory by his former Preſentation;& in ancient times it was held, 
that where the Pope doth Licence one,who iscreateda Biſhop, to 
retain his former Benehice, and the Patron preſents:another, if in 
that caſe the Elder Incumbent ſues a Spolzation in the Spiritual court, 
it well lies, for both claim by the ſame Patron (z). So that ifone 
happen (during the Incumbent Preſentation - , to be preſented by 
the ſamePatron,crdo come into the ſameChurchzby courſe of Law 
ſo that the Patronage comes not into debate, a Spoliation lies. 

(15.) Ifany man ſhall hold or keep the pollefſions of a Church 
by force, ſo that the Biſhop or the Parſon cannot dotheir Office 
there, it ſhall be removed by the Kings Writycalled Y# Laica re- 
movendagas atoreſaid : which Writ lies eſpecially where the debate 
is between two Parſons touching the ſameChurch,or Prebendarics 
on the Title, and where the one keeps the other out by Force and 
Arms ; bur by this the Force only ſhall be removed, ard not the 
Incumbent, whois in Poſleſſion of the Church, whether he be in 
poſſeſſion by right or wrong. And this Writ ſhall be granted on 
the bare Surmiſe of the Incumbent ; or party grieved , without a- 
ny Certificate made by the Biſhop into Chancery, as upon ſuch 
Certificate, and alſo by reaſon thereof , andthere are two ſevcral 
ſorms of the Writ in theſe rwo Cezies , which Writ is returnable 
or not,at the pleaſure of the party who ſues out the ſame; and may 
be returned into the Court of Common Pleas as well as into the 
Kings Bench. 

S. was deprived by the high Commiſſioners for not conform- 
ing to the Canons of the Church; it was general , quia Refratta- 
rius ; but no particular Canon mentioned : The King by reaſon of 
the ſaid Deprivation, preſented B., who was inducted; but S. 
would not yield up the poſleſſionof the Parſonage-houſe : where- 
upon the Writ of vs laica iſſued out ofchancery; the Sheriffcame to 
the houſe,but could not apprehend the parries;B.hnding the houſe 
empty , entercd peaceable; S.made an Affidavit in B. R. that he 
was ouſted by the Sheriff by force, and B. put in poſleſlion; the 
Court of B. R.thereupon granted a Writ of Reſticution,he having 
an Appeal depending of the Deprivation-In this Caſe theſe points 
were reſolved; (1) That the Wrig Dewi Laicaremovenda is not re- 
turnable unleſs the Sheriff find the Force. (2) That the Kings 
Bench cannot award reſtitution upon an Affidvir, but there ought 
to bea return of the Writof Yi Laicac&c. inthe Chancery, and 
upon Aſſidavit made there, that the Sheriff by virtue of the Writ 
hath removed one and put another in poſſeſſion, Reſtitution is a- 
wardable.(3) Reſolved, that upon the Deprivation by the High 
(OM- 


NO 


"©." pertinent to this Sujelh, oor 


Commiſſioners noAppeal lieth,becauſe the Commiſſion is ground- 

ed upon the Prerogartive of the King,in the Eccleſiaſtical Govern- 

ment; and therefore the Commiſhoners being immediate from 

the King and poſſeſſing his perſon, no Appeal lieth. (4)Reſolved, z;r4 and 
That the Canons of the Church,made by the Convocation and the Smiths Caſe. 
King, without Parliament, ſhall bind inall matters Eccleſiaſtical, #o*s Reps 
as wellas an Act of Parliament : In che principal Caſe it was ad- 

judged, that until the Deprivation was repealed, it ſtood good; 

and ſo B. had good Title to the Church. 

A Leaſe was made of a ReCtory, a Parſon was preſented to it, Roberts and 
and upon a ſuppoſition,that he was held out by force,had a 7/5 Lai- 4n11deſnams 
ca removenda, upon which the Sheriff returned Non inveni vim Lai- 
cam, nec potentiam armatam , notwithſtanding which return upon 
Afﬀidavit, that he was kept out with Force,a Writ of Reſtitution 
was awarded out of the Kings Bench. Yet in Zakars Caſe , Coke 
Chief Juſtice ſaid,we are to judge upon a Record, and not upon ,,., _, 
Afﬀidavitsz in which Caſe he be deprived for Simony, Richardſon yg. theKings 
Serjeant moved the Court to have him reſtored again , becauſe caſe againſt 
(as he urged it) he was unlawfully removed, The Reaſon being, Zakar- 
that ina Ys Laica removenda, whereby he was remoyed (which Fulbr-par-3- 
Writ by F. N. B. and the Regiſter, comes to remove omnem vim 
Laicam) he ſhews that the Sheriff did diſpolleſs him, and put a- 
nother in,the which he ought not to do, and as Coke Chief Juſtice 
then ſaid, that in ſo doing he had done againſt the Law, if here- 
moves one and puts another in;and Richardſon Serjeant there cited 
Robinſons Caſe, Hill.38 Eliz where upon an Afﬀidavit made that 
the Sheriff in a3 Laicaremovenda, had removed one, and put a- 
nother in, there this was debated , whether upon this ſhewed to 
the Court the firſt man removed ſhould be reſtored again or not ; 
and there reſolved by the whole Court, the ſecond man to be dif- 
placed-egain » andthe firftro be” reſtored; arid Coke ſaid, If T 
Juſtice of Peace remove a Force , he cannot put another into 
polleſſion. 

(26.) There isa Writ in the Regiſter, Quod Clerici non Eligantur 
5n Officium Ballivi,cxc, For all Eccleſiaſtical perſons in office are al- 
lowed certain priviledges by the Common Law in reſpect of their F-N.B-175.b. 
Function they are exempt from all perſonal charges,which a_ 
any wayhinder them in their Callingzas to be choſen to the Office 
of Bayliff, Beadle, Reeve; or the likezin reſpect of their Lands ; to 
which end the ſajdWrit is provided,which doth recite that by the 
Comon Law they oughtnot to be choſen to ſuch offices aforeſaid ; 
and commands, that in caſe any Diſtreſs be taken or Amercement 
levied on any of them on that account;that it ſhall be reſtored. So 
the Stat. of 2darleb. cap.,10, That perſons of Holy Church, and 

Bbbbb perſons 
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rſons Religious, {ball yot be compelled to come to the Sheriffs 
GS Leet ; and foalſo it is by the Common Law. In Favour 
alſo of Holy Church the Law did ancieatly allow them Two 0- 
ther priviledges, viz. Clergy and Abjuration. 

In the Ninth year of the Reign of King 7emes, a queſtion was 
moved, Whether after the ConviRtion of an Heretick before the 
Ordinary, the Writ de Hererico comburende did at that day lie or 
not; as to the reſolution of which Queſtion the Judges were 
then divided in Opinion, as appears in the Fortieth Chapter pre- 
cedent,$.7. what was then controverted, is now decided by an 


. At of Parliament made inthe 29tb yearof bis Majeſties Reign, 


whereby it is enacted, that the Writ commonly called Breve de 
Heretico comburendo, with all proceſs and proceedings thereupon, 
in order to the executing ſuch Writ, or following or depending 
thereupon,and all puniſhment by deathyſhall be from theacefarth 
utterly taken away and aboliſhed. 


'Apay1e Bang [mr]:] hte ©. 
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BBY-Lands, how ways priviledged or diſcharged of 
A Tithes,p. 383. Hew the Ab y f nn came to be dpenſed 
. from Viſitation, p.108.$.8, When and by whom the Abby 

' of Weltminſter was founded, p.328.5.5. 

Abbot, whexzce that word is derived, and what it ſignifies, p.3264327. 
$.1. How many Abbots anciently in England, P- 327. $.1. and 
P.328.5.5. They were reputed as Peers, p.327. $-2. Some were 
Elective, others Preſentative, p.328. $.5. When and by whom 
; waar p.3 31.5.7. Three Abbots condemn'd at ance for 

ng the Kngs SHPremMacy, N. 10.5. 14, 

Ahemnen what, 4 133, $9.00 89.5.8. and 284.5. 3. 

Abjuration, the form thereof anciently, y.14 1142.5. 3. 

Abſence of the Husband from the Wife, what requiſite to cauſe a Di- 
vorce, P.494.5.2, 

" Abſtinence or Faſting-days, the Original thereof in England,p. 130. 
S. 44. | 

Acceptance of Rent,by a Biſhop, whether it ſhall bind him,p.38.$.ult. 
By : 3 whether ut confirms the Leaſe made by his Pedeceſſer 

.159.5.9, ; # 

Accellories determinable in that Court which hath cognizance of the 
Principal, p.114.5.11.4nd p.123.5.25. 

Accampt, in what caſe an Executor ſhull not be compelled thereunto, 
P.116.5.12, 

Acorns, whether Tithable,p.383. | 

Action «pon the Caſe, in what caſe it may lye at Common Law for ſumg 

inthe Eccleſiaſſical: Canrt yy, 444. 

_— » how he may make bis awnGoods liable to his Inteſtates 
 .. Debtsp.86.5.11. + Gee 

Adnillon, what, and unter what qualification it may be, þ. 2-72..6. 

. the form thereof,p.272.5.7. IN 

' Admittendo Clerico, in what Caſes that Writ is iſſuable;p.646.5.8. 

Bbbbb 2 | Adultery, 


INDE Xx: 


Adultery, where cognizable, and how puniſhed, p. 469 to 476, 

Adyocatio Medietatis Eccleſiz, & Medietas Advocationis Eccle- 
ſix, the difference in Law berween them, p.206.5. 2. 

Advocatione decimarumywhat that Writ imports,p 647.5.7. 

Advow-/or Avows who properly ſuch,p.206.5.2.and p,213.5.14., 

Advowſon, what, and wkence derived, p.205.5.1. ' Twofold,p,206, 
The Original thereof, p.2091.$.3, A Temporal not Spiritual In- 

© beritance, p. 209. $.6,7. How Advowſon in Grofs differs from 
Appendant, p.210.$.8, Wherver it may be extended, p.182,8,7, 
By what woras in a Grant it mey paſs or not,p.211..10. p. 214. 
$.15,16. Whether it may be Aſlets, p. 214. $.15. Whether the 
Advowſon of a Vicarage endowed, belongs to the Parſon, or the 
Parſons Patron, p.216.$.21: Whether the Advowſon of aVica- 
carage doth paſs by the Grant of the Vicarage, p.219,$.24., Three 
Original Writs of Advowſons, p.216.5.20, 

Aftermath, and Aftergraſs, whether T:ithable, p.384. 

Age, at what Age a Minor Executor may adminiſter, p.219,$.16, 

Agiſtment what, and whether Tirhable,p.384,385. 

Agreement berween Parſon and Pariſmoner touching Tithes, p.373, 
$.47. and p, 385, 386. Good for years without Deed, not ſo for 
Life,p.379.$.69.and p.386, 

Alchoran, how ney it doth puniſh Adultery, p.471.5.6, 

 Aldermanus, anciently what,p.96.5.1. 

Aliens, whethey preſentable to a Church in England, p.264.$.26, and 
P.272.5.6. 

Alimony, what,p.508.$.13, Where cognizable, p.510, $.16,18,19, 
In what caſes the Law allows Alimony or not, p.509,510.$.14,15. 
Whether due to htr that Elopes,p.508.5.13. 

Alms, or things appointed for that end, whether Ttthable,p. 336. 
Altarage , what, p.339.$.1. Whether Tithe-Wool or Tithe-Wood 
ſhall paſs by the word Altaragium, p. 341.$.3. p.342-$.445, 
Sr. Andrews in Scotland, when, and by whom the Biſhop thereof was 

made Metropolitan of all Scotland, p. 18.5.9. 

' Animalia Utilia & Inutilia, the difference between them 3x reference to 
Tithes,p.360.5.17.and p.386, 

Annates, what, by and to whom pets, P.335. $.1, TheOriginal 
thereofp.337.$.243. YVid.Firit-Fruits. 


| Annua Penſione, what that Writ imports, p.648.$. 14. 
Anſelme Archiiſhop of Canterbury, the firſt that made Appeals to 
Rome,p.97.s. 1,azd p.118.5.13, The firſt Archbiſhop of Canter- 
bury that was Legatus Natus,p:98.5.1. 
Apparitor, Aftion againſt ſuch for falſe Informing, p.88. $.14. Vid. 
* Summoner, - 


Appeals, 


INDEX. 


. Appeals ro Rome, prohibited,p.g.5. 14. p.118.$.13, They are made 
tothe King in Chancery, p.' ibid. Appeal oxt of Ireland ro the 
Delegates #7 England, i what caſe, p.407. Vid. Delegates. 

Appellatione remota, the effebt of that clauſe in Law, p.117.5.13, 

Apples, what T ithes they pay, wherher ſmall ro the Vicar, or great to 
-— Parſon,p.361.$.21.p.386. In what caſe they may not be-Tith-- 
able\p.371.5.44. 

Appropriation, what, po :$.3. The Original thereof, p,2219222, 
$.1. Whether it may be made without the Kings Licenſe, ibid. and 
P.198.$.3. Whoſe Aſſents are requiſite thereunto, p.222.8.1, How 
they are now chang*d in their uſe andend, from what they were origs- 
ginally,p.223.$,2, Whether they might formerly be granted to Nun- 
neries,ibid. and p.225.5.5.T hey may not now ( as to their Origmal ) 
be called into queſtion, p.226.$.6. How a Church Impropriate may 
become diſappropriate, p.229.5.12. ' 

Arabians, therr ſtrange conceit of Adultery, p. 471. $6. The puniſh- 
ment thereof with them Capital,ibid. 

Arable Lara, left Fallow and until['d every other year, whether Tu h- 
able that year, p. 394. | 

Archbiſhop,whence ſo called; a deſcription of that Dignity,p.12.5.x. 
What difference berween Archbiſhop 4nd Metropolitan, Þ.1 5.5.3. 
Three Archbiſhops in England and Wales anciently, p.ibid. -$.4. 
How that in Wales came to be loſt, and when, p.17.$.:6.. None in 
Ireland until the year 1152. p,20.5.13, In what caſes an' Arch- 
biſhop may call Cauſes to his own cognizance Nolente Ordinario, 
P.19.5.10, Whether he may cite a man out of his own proper 
Dioceſs,p.100,0c.$.3, The great Antiquity, Precedency, Privi- 
ledges, Style and Precintts of the Archbiſhop of Canterbury,p. 13. 
S.1. Hes the firſt Peer in England, next to the Blood-Royal,ibid. 
Anciently he had Primacy as well over all Ireland as England, 
P.20.5.13. Hewas anciently ſtyled Patriarcha, & orbis Britan- 
nici Pontifex, ibid. He had ſome ſpecial marks of © Royatty,p.2 1. 
$.13. Several Priviledges peculiar tokim,ibid. Whether he had 
concurrent Turiſdittion im Inferiour Dioceſſes within his Province, 
P.18.5.9. That See kept Four-years by King William-Rufus with- 
out an Archbiſhop, p.24.$.3. In what reſpetts the Archbiſhop of 
Canterbury hath | na power over the Archbiſhop of York, p.18. 
$.9. The Original of the Metropolitan See of York, p.14.$.2. The 
Antiquity, Precedency, Style, and Precintts of -the Archbiſhop of 
York, ibid. Ancitntly an Archbiſhop of London,p. 17.$.7. 

_Axrches-Gourt, the bickeſ.C 07 etpgs .$.6.Why fo called,p.,00.$.3. 


The great Antiquity, Twriſdittion, and decent Order of that Court, 
P-1031104.5. 5. Þ whe 4 


Archdeacon, 


C4 a ——_— 


"INDEX 


Axchdeacon, whence fo.called, and whar be is, p.60. $.1. How be is 
to be qualified, p.64.9.8. His Office and Jurijdittion, p.61. 5.1. 
The jeveral kinds of Archdeacons , and how many in England, 
 Þ.61.,$.-2. How they ere diſtinguiſhed by the Canon Law, 'p. 65. 
$.10, Whence their Power 4s derived, p.62. $.3, The Canon 
touching Archdeacons in xeference totheir Viſuations, p. 64.5.9. 
Whether they have Power of Viſitation Jure communi, p.'63, 67. 
S.7, What remedy in caſe an Archdeacon doth refuſe ro ſwear the 
Cburchyardens eleft, p.164.5.9, Whether an Archdeaconry be 
underſtood as a Benefice with Care,p.62.5.5.and p,200.5.13., 

Arch-Flamins, what , aud how many anciently in England , and 
where,p.16.$.4. They were ſucceeded by as many Archbiſhopricks , 
Ibid.” 

Arch-Presbyter, wh, p.56.5.7. | 

Arms, or Coat-Armour on Monuments or Church-windows not to be 
defaced or demoliſhed, y.138,139.5.5. 

Arreſts, whether they may be executed on Chriſtmas-Day, p.1 15.5.12. 
2 bas executable on Clergy-men m1 time of Divine Service,p,141, 
S. ©, A 

Arzticles 39 of Religion, what hind of ſubſcription thereunto required, 
P.163, o Articles of Religion undey King Ed, 6. p. 8. $, 14. 
The like under Queen Eliz.ibid. Articles of Enquiry on 4 Jure 

. Patronatus, 180.$.2. Articles before rhe high Commiſſioners at 
York againſt the Vicar of Hallifax,p.189 .$.9. 

Articuli Cleri, 4nd Circumſpette agatis, whar,p.639. 

Aſſault oz a Clerk,, whether av before the Ordinary, Þ. 115. 
$.12. Aſſaults in the Church tor Church-yard are ot to be retal:- 

 redzp.139..5. 

Aſlent to the Axricles of | Religion, what good or not, within the intent 
of the Statute, p. 163, $. 8, Aſſent of the Ordizary requiſte 
to the * Foundation of 4 Church, p. 207. $. 5. Aſſent of the 
Patron requiſite ro the Union aud Appropriation of Churehes,p.109. 


S. Q. 
Aſſiſe de utrum, what, and why ſo called; p.643.$.2. 
Attorney at Law, he may not be elebted Church-warden, p. 164. 


$. 9 ] "<< 
Audience,/or Caurt of Audience, what it was, where kept, andwhat 
matters it took, Cognizance of, p., 106.5;7. 
ny e&r Frank Almoigne, 4 ddſeriprion thereof), its uſe andend, 
P-339.5,4. | 
Avoidance, what, p.283.4.1.. Twofaid,/ibid. - What difference be- 
meer Avoidance and Next. Avodatiee, $1249. 9.2. * How many 
__ it may be.p.ibid.$.3. 1 what Court cognizable; p.121, 9.21. 
difference berween the Common and Canon Law in reference \ 


fo 


INDEX 


to Avoidances, p.286.$.3. The grant of the Next Avoidance, 
during an Avoidance, is void, p;2.19.$.24., Wherhey the grant 
of 4a Next Avoidance good withour Deed, p.255.5.4, * 
Avyow or Advow, whar,p.i81.5.5. REY 
Auſtin, whether the firſt rhat preached the Gofpel in England,p. 13.5.1. 
Whether the firſt Archbiſhop of Ganterbury;p.ibid. Where buried, 
16.5.4. of. 2 + 0 OR" 
hos or Arbitrement pleaded in Barr of Tithes in rhe Eccleſiaſtical 
Conrt, and refuſed, no ground for a Prohibition, P.122,123,4.25. 


B 


BA whether it may be taken for one apprehended by a Capias ,. De 

Excom.Capiend.p.651.$.25. 

Banns , what , whence derived ; how publiſhed , by whom difpenſed 
with, and the legal Requiſites 1n order to ſuch Difpenſations, p.. 


465. 

mark of Trees, what not Tithable,p.387. 

Barren Land, the Law touching the T thes thereof ,p.337,c4c. 

Baſtard, whence rhat word, and who properly ſuch, p.4-78.5.T. and 
p.486. $.16.18, How differenced from Mulier at Common Law, 
P.478. $.2. How diſtinguiſned a the Civil Law, 1.4 80. 5. 5.. 
How that Law computes the time of a Womans going with Child, 
P-482.$.7. Howcomputed at the Common Law, p.482.$.9. and 


484.5. 12, 

Baltardy, how diſtinguiſh'd at Common Law, p.478479. $.3. It is 
Triable by the Certificare of the Biſhop, p.122. 5.21, How proſe- 
ewted in Courts of Tuſtice, p. 480. $5.6. and yp. 484,485. $. 13. 
How puniſhed, p.4.38.$.10. and p.485.5.14. Difference berween 

_ the n__ Crvil, and Eccleſiaſtical Law in reference to Baſtardy,, 
437.5.19. 

Baud, wherher, and where Aftionable for calling one ſo, p. 5194520, 
$. 11, andp.520.5.13. and p.523.$,20, | 

Beauford Henry, Great Uncle ro.Xing H. 6. and Biſhop of Winches 
7 RL rt a Premamire, p. 110; 


S. 9. 
Becket Archb;ſhop of Canterbury,bss contemion with King Henry 2.. 
P.100.$,2, 
Beech-Trees, bow, and *n what caſe Tubable or ner, p.339. 
Bees, in what kind they pay Tirhes; p. ibid. 


Benefice;. 


<— 
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Benehice Eccleſufice, the true definition thereof, p.200, $.12, - The 
reaſons of that definition, p. ibid. Whether Eccleſiaſtical Dignities 
fall under the. notion of Benefices, p.200.$.13. Of what a Be- 
neſice conſiſts,p.200,2001.$.14, No Contratt tobe maate for it, 

| mor is #4 wendible, p.201.S.15, Six Signs or Requiſnes of an 
Erelefiaſtical Benefice, p. ibid. The conimon diftinttion thereof, 

" Þ.201.8.16, . ; 8; 

Beneficio primo Eccleſiaſtico habendo, what that Writ imports, Þ. 
647.9.9. | | 

Birch-Trees, whether Tithable after Twenty years growth, p. 390. 

Biſhop, the derivarion of that word, and why ſo called, p. 22. 5.1. 
Anciently he was the univerſal Incumbent of his Diocef,, p.13. $.1. 
Why called Ordinary, p. ibid.S.2. What things requiſue to his. 
Creation, P.2 5.9.4, The form and manner of making Biſhops, ibid. 

.and p.26. andp.50.$.3.. His Intereſt and Amthority tn his ſeveral 
Capacities,p.29,30.5.9, Whether he may grant Letters of Inſti- 
rution out of his own proper Doceſ, and under any Seal other than 
his own Seal of Office , p. 31. $S. 12. Several things incident to 
4 Biſhop qua talis, p.ibid. and $.13. In what reſpetts his Turiſ- 
dittion is not meerly local, p.32,23.$.15, The Dignity and Prece- 
dency of Biſhops here in England,p.35.$.19. Their Preceden 
amongſt themſelyes, p.13.S.1. Their capacity of Temporal Trip 
difiion reſtored,p.36.4,20, They were anciently inveſted per An- 
. nulum &.Baculum,p.24.5$.3.4nd p.29.5.8. Biſhops of London' 
Deans of t be Epiſcopal Colledge,p. 38.$.22. KT 

Biſhopricks #: England, all Founded bythe Kings of England, p- 24. 
$.3, How many in England, p. 12413. $.1. They were anciently 
Donative, P.24. $.3- andp.29.5.8. Their Patronage is in the 
Kingibid. Howthe Biſhopricks of Wales became annexed to the 
Crown of England, p.28. $.6. They were erefted into Baronity by 

King William the Conquerour, p. 35.$.19. | 

Blaſphemy, what, whence ſo called ;; Threefold; the ſevere Puniſh- 
ments inflitted thereon,p.559,560.5.1,23. 

Bona Notabilia, what, p.104.5.6. 

Bricks, whether Tithable, p.390, 

Broom, inwhatcaſe Tithable or not, p.390. 

Buck 4nd Doe, nor Tithable, yer payable for Tithe, 1.361, 5:20, and 
p.330.$.75. | 

Bull, or the Popes Bull, whence ſo called, p.341.5.3. 

Burial 5 the Body of the Church, who hathright to Licenſe it,p.1 39. 
S. 5. Whether any thing payable to the Parke for Burial of him out 
of bis Pariſh.,that died in bis Pariſhp.188.$.5.. oo 5 

—_—_ to enter into a Church by Night with an intent to ſteal,p. 141. 
S. 0. 


C 


Corn: ”n Weales,encienty the Metropolis of Britannia "I 

16.$,4 

Calves, ; ow Tired, and when, and what kind of Tithes they yield, 

CT: 

:390. 

Catnois, a Sir John de Camois, the remarkable Caſe of his demifing 

"5s Wife, p.474.5.11, 

Canon-Lav, when xnd how firſt sntroduced into England, P. 129,0c. 
. $.44. Where and by whom it was firſt read in this Kingdom, p. 132. 

' $.bid. Whether be v9 pro le Lw'f England, p.589, 586. 

Canons' anoiently made by- rhe -K; 5 of his Reakiripdibeai the Pope, 
_ P.6.9,8 They ever Amar, ings Canons, not the Biſbops,ibid. 
© They Camior bt made, nor oblige the biel without the Royal aſſent, 
P7411, and P.99.5.2. T hey may not be repugnant to the Kings 
\- Prerogatiot, nor tothe Laws or Cuſtoms of the: Realm , 1. ibid. 

9.9.14. P,163 4 5. P.192.5.15. P. 589.$.6. What Canons in 
fees 1Ed.s. p.585.5.2. They are the Eccleſiaſtical Lays of the 
'Land,P.112.$.9 

Canterbury, tut the Royal City of the Kings of Kent,p.13.5.1. 

'« When firſt declared-to be the litan Church y England, 
Scotland, and Ireland, P.20O. 8.13, 

Cathedrals whence _ſo called, Þ. 347.5. 1. 

Cathedraticuni, what, a bow it differs from Procurtions;P. 72.5.9, 
The Original thereof, ibid. * 

Cartel, in what raſes Tithable or not, and the Herbage thereof, p.3 90, 
391. P.366.$:73: p.367.$.35. Whether young Cartel are Tithable, 
ibid, P.370,371.5.4.3, Whether the 'Herbage of Barren Cartel be 
Tithabld, p. 393.$.46. © © 

Caytat ered againſh an Inſtirution to a Bentefice, whirber ir makes 
01d ſuch Inſtitvition made after the entring of the Caveat, p. 256. 
-*4.94, 'Pi280.5.18; 'Wherhey a Caveat entred in the life time of an 
-” Theumbent be 101d, ibid. 

Cautione admittenda, wha 2 Writ imports and the effeft thereof 

I, a 

Cettificate of ! the Biſho qe Plei of Baſtardy, Pp. 484.5.13, 

© Inwhut caſe T\ tune Hy 8.S; 12. 

Cefſjon; what, p.236.$.9:. Where pmicable, p. 122 S. 21, 

Chalk, er 'Tithable, P:391- I, Fg 

Chancel; onrto be re P14 3.S.r T0, P. P75. . 4. In whom the 

: reUSMrberof tis 1154 rey $2. 
c cccc Chan 
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Chancellor of « Dioceſs, a deſcription of bis Office, p.81. $.1. What 
mag pon HIS on. The original and uſe of that 
Office,p.$ 1: ,82.5.2. What the Canons enjoy Concerning ibid. 
6.3. Why called the Biſhops Vicar General, p.81.5.1., Whether « 
Devine not experiexced in the Civil and Canin Lays may be a 
Chancellor,p.$2,83.5.4. | 

Chaploint: pherhber the King, Queen, pre. and Culdren of tha 
Blood Royal, may retain as many 4s they ple *, P. 294.5. 3, - How 
manythe Archbifoey of Canterbury may retain, ibid, evd þ, At, 


6.13, 4nd p.32.5.13., How many retainabls by a Biſhep,ibid, dow 
mary by 4 Dat: Marquiſe Earls and uoher Porfors of Honors 


_ . | 
thereof, MINES 
of 


$7. | 
Charter of William #he Ce —rlggy Kev re Þ. 
Bt 


Of King John rouching the EleRion of p.183.4.16a. Of 
King H.$. rauching P.74- ; | 
Chaunter a»d Chauntry, whar;p. 392,0.5.6. Griain difference; in 
Law ranking Cm 314.8. 
Cheeſe, 67 wha; caſe to & a0t, P.391, 
Cherry-Trees, where adjudged Trmber , Tih-free,p,392. 
Chicken ,how Tthable or not, p.ibid. 
Child, bow reputed legitimate or not, as to the time of its Birth in coms- 
putation fromthe tie of its conception,p.4$4.5.12. 
Chorepiſcopi P.30.$.11, 
Chriſtmas-day, wherber Arreſts may be made thereen, p.115.$.12, 
Church, ove ſuch in Low until Gnſecration, P.142. $.9, Anci 
6 SauCtuary,p.141. $.8. Threefold, p.136.4.1. Church- 
ted ave Iepartgl Lay ing aljenared, P.136. 5.2. 
In whom the Freebold of the Church «nd Church-yardis, p.137. 


$. 3. | 
Churchwardens, by whom Eligible, and wherein their Office conſiÞs, 
Faregpts $.1. P.162. 4,5, P68. $.21. andp. 166. v.14. 
ber they are 4 Corporation #n Lay, p. 162, 163. $.5. and 
P-164.-$.11, and whether as ſuch they may taks Lands to ray 
the Church,p.167.5.19. andp.168.5.23. airy they 
roxcbing Seats in the Church, p.140.141.4.7. Ations 
1, 
29 


lie for or againſt them,p.161.5.2. p.1 $62:6:0467-406 6. 


"END Ex 


"1, $AWorC6Ur97.5. 9. Bofore iabenr (hey are 70 mike rbeiv oem 
- Þ-161.$.1.p.166. $16. and p.167.5.19.Wherher the New Church- 
' - wardens my beve Aion for 


| reſpas done 5n their Predeceſſors 
time, p. 162.5. 
Ciſtercians, Siege Tirhes, p.qo1. Their Privileges in reſpett 
Ar amr, 72. 5. aſks 
Citation, wher —_— out of the Archbiſhops Con- 
to s Dieceſs or Peanliar, with- 


"x vo 
- 415% bh free om che Dioceſar,p.20.,$.12.P.101.5. 3. 


canta pert: 01943. 


Qlrgp where ſcalp Fo $.1 Afargent. What their Priviledges, 

P. 193,O6.S 

— Capto per Statutum Mercatorum, what that Writ imports, 
P.647.$.12. 

Clerico convio commille Goalz in defeQu Ocdinarii deliberan- 
do, whet thar Writ ſiznifes,P.ibid.$.13. 

Clerico infra Sacros Ordines conſtitato,non eli inOfhcium, 
what the uſe and end of that Writ, p.tbid.$. 11. and p. 651. 
$.26. 

Clothes Fultd in « Fulling-Milt, wherber Tirhable, p.392. 

Coals, whether Tithable, P.ibid. - 

Coat-Armour in Church, wherber Aftion lies againſt ſuch as pull it 
dayn, and forwhom. .139.5.5. P.1 50.94.22. P.1$4.5.35.P.156, 
v.39. p.157.5.42. 

Collation, wher,P.2.52. $.1. How it differs from Preſentation-and 
—— _ ibid. It 5s only in Right of the Patron, P. 254- 


S F 
Commendam, wha, P:2304231. $.1. Threefold, Þ. ibid. and 
0-332. $.3. The Lay touching Commendams, Þ. 232. $. 4. 


CommiſſariusF $1.5.1. 4» 
O44, endpby4 15. Wok te Oromo Commit 


DIES De « on ors, P. 
on, $.19,18. Wher Of po —_ 
I rhe? 


T'Y 7 life, we ws, whe Deed, P. 
$.61r. 
Commutation for Penance juſtifiable by Law, p.89. $.4. 


Ccccc2 


Confirma- 


11ND 8X 


Couftrmgtion of Biſhops, what, P-44-$:354 . The form therogf,, ibid. 

P.2 5420. - =34,1 wid 026.00 1.4.1-4,208.0 

Conge dEſlire, whar, p.29.$.7. P.42.5.1, The origind thereof ibid, 
Reſtriftions thereof, p.29.9.8, ;£81, | 

Conlecration of Biſhops, what, P.46;$.1. The manner bow, and the 
ancient ſolemnity thereof,p.2 5,26.$.4, It 5s Character indelebilis, 
P.49.$.6. The Scandal forged by the Romanilts,: touching Conſe- 
cration of Biſhops in England, P.27.$.4, How Churches were an- 
ciently conſecrated, Þ.47 48. $.35445- 

Conſent rothe 29 Articles, what not good, p.163.5.8, 

Conſiſtory, what, p. 83. $.5,6. Whence the word. derived, and the 

diverſe ſugnifications thereof, p.83,84.9.6, Conſtitmed by William 
the Conguerour, P.84.$.7. The Original and Antiquity of Con- 
ſiſtories, P. ibid-.$. 7. The difference berween Conliſtorium and 
Tribunal, p.$5. $.9. 

Conſolidation of Churches, what, and whence ſo called, P.169.5.1, 
How diſtingwſb'd in Law, p.172.$.6, How many ways it may be, 
P. 170, $.2. The reaſons or grounds thereof in Law, P.170.$.3, 
The Legal Re uiſnes in order thereto, P.17 1.9.4 

Conſtitutions of Claringdon, in order to Church-government, P.ico. 

*4 s 

Conſultation, #7 what caſes it hath been awarded, p. 116. $. 12, 
P.165.$.11, P.125.$.31, P.141.$.7. P.143.$.10. P.144.5.12, 
P.193.$.17. P.393.$:27. P-376.5.56. P.379.S-71. P. 380.$.73. 
P.174.S.1. P.385 4394, 401, 410, 413 4143 415, 4209 422, 426, 
431,435, 450, 4535459+4634464,506. Where aConſultation 
is awarded after a Prohibition, there no new Prohibition to be on the 
ſame Libel, p.116.$.12. 

Convocation-C ourt, what, P.98.$.2. P.536.5.4. How and by whom 
convened, P9952. P.586. $.4. - The Antiquity, Power, Privi- 
ledges, and Juriſdiftion thereof, ibid. 

Conies; taken in a Warren, whether Tithable,p.393, They are not 
Tithable of Common right,PÞ.375.5.53. 

'Corn, the Law in reference to the Tithes thereof, P. 393, 394. Oc, 
A Caſe in Law touching Corn ſer out for Tithes,and left by the Par 
ſon _ Yu wt Sa p wy | 

Coſts of Swr. in what caſe not given upon failure of proof. of a Sugpe- 
geſtion within the Six al 2504.66. Coſts leaned Check 
wardens in 4 Suit for Reparations, are to the uſe of the Church, 
P.144.$.12. Cofts of Suit diſcharged by a Pardon relating before 
the Taxation thereof, Þ.116.5.12. 

Covent, aneiently a Corporation, p.328.5.4. 


Co ils; 


Ap—_ _ - 
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Councils, 70 mio the. po nof calling ag dfobving are 
»P+ $776. The pmnens thereof, Loy $11,S.8, ACat 
Councils and Syneds, Pp. 592,06. 
Courts Eccleſiaſtical, rhe ſeveral kibds thereof, p.96.8. 1. 
Court.of Augmentations, what, P.333.5.10. 
Cows yielding Milk, wherber Tithes due for their Paſture, P,3 96. 
 Cranmer,when and bow he becam: Arobbiſhoy of Canterbury, P+ 13, 


,-:$8. 
Cuckold, wherher Aftion lies for calling one Cuckoldy Knave , 4xd 
where, P.521.$.1 5: P.520.$.12. 
Curate, whether he may preſcribe againſt the Parſon,Þ.376. 5. 56. 
Curtelages, wherher Tuthes are due diit of ſuc hp. 396: , 
Cuſtom #» reftrence to Tithes,” how ;t differs from Py pilon,p .396. 
Wha Cuſtoms net: triable in rhe Ecclefraſtical Courts, Þ, 120. 


$.17s 
D: - 


VIE 


(ep 


Dams who ſhak have them Treble, .and in wha —_ p: 281, 

76. p.380.$.72. 

Darrein Preſentment, what that Writ imports, in what caſe 3t lier, 
wherein 1 " differs from a Quare Impedit, ad when it abares,Þ.644- 
$ 1. P.640.5.17. 

David, Uncle to King Arthur , ſucceeded Dubbritius # the Arche 
biſboprick, of Caerlegion in Wales, p.17.5:6. © 

Dean, Mlb , why ſo call.d, Þ.51.$.1. The ſeveral kinds thereof; ibid. 
8 2, andp. 54+ 54: What-Dean and Chapter ſterifies, Þ. 51.5.7, 
Whethey they are Politicks Spiritual or Temporal,” p. 366, 
4367.$.34- — the Arches, whence ſo called, Þ 103. $. 4. 
Deans Rural, what, P. 33.$.1.4 Lug-mevifives Deanof Dorian, 
P-367-$.34- 

Deanary, whereof it conſiſts, p. 5 5; $:7. Whethss Deanaries are u1- 
derſtood as Benefices with Cure, p.200.5.13. P.286.4.6. Whether 
4 Deanary may. by Diſpenſation be held tin Commendam with 


.Biſboprick, P-112.5.10. 


Decimz.Majores, ;& Minores , what and-to whom peyable , Pp 


398, 
Decrees and Decretals of the' Canoni Law when frft publiſhed here; in 
England, p.129.5.44. 
Deer, whether Tithable, p.375. s. 53. and p.398. 
Defamation, what. and whe cognizable, P.515,&c. 
Degradation, what, p-309.$.8. May be done t:yo ways, ibid. 


Depri* 


" INDEX. 


privation,whery P. 306.4.4. The caufer chereef;, p.206, 2075/2. 
ct reghizablerh.122,$.2.1 Wheeber 4 Barr Payoar — 


on, P-3 145-17 


conſt P-119.5-13- Whether they 
Excommuntc at, or graft Letters of Aleanid ration, P.tbid. ut 
Dilppatation whnyP.173-.4:h-4- The remedies6n Law againſt it ; 
' end how many wits it may happen, ibid. Whether it be a ſufici 
cauſe of Deprivation P.1i 95.4. 5.9. endPp.31 5.5.19. 
CE nn P-101-5.3." What # properly ſign:- 
2» P-27 
Diſcharge f Titbe;, how many ways it may be,P. 398. In whar cafes 
it ayay beg or not; P. 358-5.12. Þ. 368.$.38. . 
tiON, tbe 2xwe definition thereof, Þ. 112. $9. By whom Diſ- 
nſations may be granted, and in what caſes, p. 107, &c. 5.8. 
Anciemlyhad from the Court of Rome, ibid. Jt may be without 
rhe word [| Diſpenſamus) p. 302.$.18. They are grantable by the 
King, qua talis, P. 5.5.7. P.109.$.8. The ale thereof is emi- 


wently in the Crown,P.6.5.9. The Archbiſhop of Canterbury may 
$& aut them, ibid. Þ.19.4-11- difference berween ſuch - 
PRI b che Pope formerly, and thoſe gramed by the King nog, 
P-293- $-2- Jnwbat caſe grantable by the Guardian of Te Spe 
o _ 1P:405-3. What remedy in Law in caſe he refuſe ſo to 
9 IDIC» 4 
Divorce, whats 493-S. 1. The cauſes thereof, ibid. Whether (if 
| —— it diſſolves 1he Marriage \ vinculo, p. 495. $-3+ 


6. 
Donative Churches, whar, P.202.5. 16. The Orggindl thereof, ibid. 
| nmaneR P. 34 $18. fp Donatives, 
P-262-$.15. How they cegſero be ſuck, and become Preſentative, 
P-20145.16.ard P.223.5,21. Wheber 4 Donative in the Kings 
Lift may be with cure of Souls, P.218.$.23. 
Dotards, wherher Tbs, pos: 


Doves. « Dove-houſe, what «he »Þ. ibid. | 


$ 4. 
Oruokeeds wharher Afdionaldeto.call owe ſe, Þ. 516.5. 3. P- 521, 


4. 
Dubritius, 4&rchhiſkep of Carlegion i» Woles, p.19.4.6. 
plex Querela, whe, p.275.5.8. Fry 
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Celefia, wharce thar word derived, p.136. $3, . 
E Eccte Neal Lame of England, rhe hn Antjqnity thayoef, Þ. 2299 


Ede; ar Xin zee for the ARIAT TIT Cit at 


tand, P.99.5.1. 
te artiraie ecfhT 


*hable, 
ection of Biſbops, how, ang by whom to be » Þ-44-4-2. 
IC. Pope, what ftyle be gave King Lucius, Pu4. $.4. P.11L, 


pement, what ir ſignifies, p.508.5.19. 
Fpior 1 Auehoricy derived fron Ga Azakie Epiſcopal 
n endeavaured to be taken eneyP 363%. 
Priſcopocde inaC har erty Trecfon PI $.19, 
ers burnt in 4 ber Tithable, Þ.372. $.46. P.393- 
Ethelbert,King of ES Canterbury wes gouen #6.5e. Auſtin 
for his See, p.13. $.1. P.17. $.5. Whether be buils St. Pauls Churah 
:# London, P.17.$.,7. 

'Eng- 
rþat 


Ethelwolph, Son aud toEgbert, obe ft fole a 
hand; * was Bi = inches DIGGS. oy 


whether he be PAN AIRS 
ay or ran ned, us 097 þj 7 decried Pope, the 


Godmothers args) pc Ln an 
Examinati 0 a_o5 3- 
ITN AY p.624. Bo Trofotd, Wha i $1 


zended by Excommuricmtion iplo. fako, es = Wheat the 
os in Law of The Jugpagies 638. $.8. 1 what 

—_ SL Rind 5420 pant, > 626.5.6. By whom 

it 5s to bs certified, awd boy, p.635.9.19. Whether the Or 

may take Bond of an —_ for bis ſubmiſſion 52 order 


ro Abſolution, P.637,5.2 HB 194 4 Pt 
tron, be ſufficient : why gy» wane refuſe & thedork grifonnd by 
fuch Patron, p. er $.32. 
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Aculty, or Corrt of Faculties, or Faculty-Office, what, P..107. 
F $3, ty Aychbs op 'of. Canterbury #11power 'd by the gba 
226 {tak Fatiilties, ibid; ard P.19.$.11. The force and efficac 
thereof as to Commendams or two Benefices,P.107,109, 110.5, 'L 
» The diffeperict between a Faculty ro xt and a Faculty co ys A 
* Berefice, P. 110.58, 
Fallow-grounds, whe her. Tirbible; Pp. 40s.” 
Fees for Bribapt- of cFefaiments, what dut Statute, P. 1054 106. 
ki v1! 
Fen oc nA drain d, whether they pay Tithes preſent P.406, 
Ferz Naturz, Creatures of rhat kind, whether Tirhable, y.405. 
-ryits, by and+o who payablep.837.8.2. id. Annates, 
taken inthe Sea, or Int ARE, Pond or Piſcary, whether Tith. 
Tak edn 406. yon P, 367.5. 36, P.379. 5.68. .P. 7s 
$.89e-7 = >= 
Flamins, A __ ancientlyi in England, p.16. $.4, 
Flax, whur Piches it pays, and when, p.407. 
Foreſt-Levds, whethey Lien or not,. and. by og k D; 405 49 


” dVor[eirulud ty * ny” P ufo whom! the Tathes 1all be pas 
 PoBoli Wher ber Are rom, Tithss 3, whilſt in the po 
h ands, othetwafegrtt he Sub F, be $.41\ Whether they are Prin 


© viledged; from Tithes ,\'if 'in the hands of the Kinge, Patentee or 
- Gramee\pc399,40t,n x 

Fowl taken, in what caſe Tithable or not, P.408. 

Fraud .#1 1/6: wt W"Tiiber, whether” ble drmages 3 in the Caſe, 

-p:3865.72./p331.5:56; 1! -* 

Freehold of the Chirtch &# Charttdl,n "EY it ih Pp. 1 57 %3. TN $3. 

| reg 139.5.5. 1425.9. P- 150, 8.22. P.t51, 5.25. P.155. 
$ 

Frigidit im rhe Man pleaded by the Woman, how the Civil Law gro- 
.eedvebereon;p.ayy 4h. 00 ww? ') 

Frnit-Taces, what TWhes they pay, ON when, P. T6gha © -<_s gals 

Furſe, whrbrr Dirbablegibidh net © 3. 
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| H. limots, ancientlywhat, p.97.5. 1. 


-Hazel,Holly, Willows, and 
4 Tithable or not, Pore 


EN D E' X. 


G 


Cm Decima Garbarumwhat it ſignifies, p,33 1.4.78, 
Gardens, how Tithable, p.409,p.37 1.5.43, | 
Geoffrey Plantaginet, Son ro King H. 2.yas Biſhop of Lincoln,p.36, 


$.19. 

Glaſs-windows Paintedin the Iſle of a Chappel, if pulled down, whe- 
ther Attionable,p.138.5.5. Jo 

Gleab, what, p.409. The Law concerning the Tithes thereof , ibid. 
ad p.4zo. Gleab of ap—_ Impropriate and Leaſed, whe- 
ther Tithable, ibid. andp.368.5.358. Whether Gleab in Leaſe pays 
Tithe,p.362,363.9.26, Whether the Freehold of the Gleab, du 
ring a V acancy, be in the Patron or not,p.183.5.9.Gleab manured 
and ſowed by an Incumbent that dies before Harveſt, .who ſhall have 
the Coyn,p. 318.5. 3. 

Godfathers and Godmothers in Bapteſm, the Original thereof, p.49. 


G % 
Grain, pays 4 Predial Tithe, p.411, 
Grant of Tithes, whether good without Deed, p,386. 
Graſs, what Tithes that pays, and how, p.410,411; Graſs-cocks Tith- 


ed, p.374-$.50. 1 
Grave-Stone taken away, whether Aftionable, and where, p; 157. 


S. 42. 

Gravel, whether Tithable, p.411. 

Grounds let to Strangers out of the Pariſh, who anſwers the Tithes, 
ibid. 

Guardian of the Spiritualties,bis Office, and by whom Conftituted,p. 39. 
$.1. P.41.$.45. His power 1m the Vacancy of an Archbiſhoprick , 
P.40.$.2: What remedy in Caſe he ſball refuſe to grant Faculties or 
Diſpenſations,where they may or ought to be granted, p.40.5.3. 


H 


[ 


Hay, the Lay touching Tithe-Hay, P- 412, 413, Whether the Tithes 

thereof may belong to the Vicar, p.381.S. 77. Two Crops of Hay 

from the ſame ground the i ra whether both Tithable, p.4.12. 
hitethorn, in what caſes they may be 


Head-Lands, whether Tithable, p.359.5.16.p.369.$-39-P+374-5.52. 
Ddddd Hearth- 


— 


. INDEX, 


Hearth-peny, the ancient Cuſtom thereof, P.336. $.35.P-372.$.46. 

Heath, Furſe, and Broom, in what caſes Tithable or not, p.41 3. 
Barren Heath-ground, in what ſenſe excuſed of Tithes for the firſt 
Seven years\P.375+S-5 3+ b 

Hedging and Fencing Haed, whether Tathable,P, 370-895 4544+ 

Hemp, what Tithes that pays, Þ.4.1 3,andP. 366.5.32. 

Heyfers,uderber Tzhes due for the Herbage tbereaf, P. 370-54 3- 

Henry de Blois,Brother to King Stephen,was Biſhop # Wincheſter, 

 Þ-37 46-16. 

Tony . + © yporne canon to King H.4. wa alſo Biſhap of Wiache- 

'T) | 12051 | 

Herbage, what, 41d bow Tithable or not ,Þ. 390539 1:5.43 04 P41 3. 
—_— Sheep, whether Tithable, p.464. | 

Hereſic, what, avd whence the word derived, Þ. 560,561 $.4. Three- 

fold, ibid. Where cogniz.able,P. 561,562.$.6. How punifhed;p, 562, 
563.5-7.-:1t #Lepra anime; ibid. | 

Hereticks, a» Alphabetical Catalogue of ſuch ; their Errors and He- 
reſies,, the tives 8nd places when aud where braached, end ris 
Councils wherein they were condemned,Þ. 564,565,&c. 

High Commiſſion-Coxrt, the Conſtitution thereof, P.11, 12. $. I4- 
What the power thereof was, P.118.$.14. 

Hocl-Dha, ku wy, fighting in the Churcb-yerd, P.140. $6. 

Honey, whether, and how Tithable, p.4.1 3,414. | 

Hoods to be warz.by Proftors 4 the Arches, when and. by whom furſt 
enjoyned, P.103.5.4. 

Hops, what Tithes they pay, and how Tithed, p.4.14. Whether Great 
Tithes to the Parſon, or Small Tithes to the Ficer, P. 366. $s. 23. 
Whether they may not belong to the Vicar by Preſcription, 381.$,77. 
T he difference in ſent ( as 36 Tithbes ) hetweeu Hops in Orchards , 
«rd Hops4y Gardens, P.366.5.32. | 

Hop-poles, wherber the Hood thereof Fithable or not, P.4.14. 

Horſes fer Huhaudry, whether their Paſture be Tichable, P.39 1.5.4 3. 

Hoſpitallers, either Lay or Spiritual, by whom Viſit able, Þ. 34-5. 1 

ey were diſcharged of Tithes, P.402. 

Houſes being Dwelling-houſes,ghere Tithable, P.4.14,415- 

Hubert, Archb:ſbop of Canterbury, p.9.5.11. 

__ Hundred-Court, the Antiquity thereof, and exten anciently of its Ju 
riſaiction, P:96+ SI: P:544S47+ 


Ade, To call one Welch Jade, whether Afionable , and where, 
2245.17. | =. 

Jealbulie, how the Civil Law proctets therein,p, 4.72.5.7 

Ideocy, in what caſe Triable in the Eccleſiaſtical Court, P.120.$.17. 

Jew iſh Hereticks,zwho fur h Anciently, and what their Hereſies,p. F 80, 
&c.4.9; 

—— in a Man, how to be proved, p.49 3.5.1. 

Impropriations, how mary within York Dioceſs,p. 14.5.2. Vid. Ap- 
propriations. 2 

Ira, the Saxon King, whether he be the firſt that gave Peter-pence to 
the Pope, P.112. $.59. His Lay againſt Striking in the Church, 
P.140:5.6. 

Incurtident, what,P.317.5.1. Legal Requiſnes to maks 4 Compleat In- 
cumbehtp.ibid. Hs Rights, P.318.5.2. 

Indians, their ſevere puniſhment of Adulery, P.471,472.5.6. 

Indicavit, what that Writ imports, the' end and uſe thereof, in what 
caſes, and from whom it may be awarded, P.647.5.6. P.439. 

InduQion, what, and how executed,p.278.$:16. Whether it be 4 Tem- 

al Aft, and cognizable in the Temporal Conrt;p.279.5.17. 
ant, if under age Admitted and Inſtituted to 4 Benefice, it is void, 
P.280.5.20. Whetber Attion lies againſt « Minor under Seventeen 
years of age for Slandering, P.52.4.5.23. 

Ingulphus, Abbot of Crowland, his Report touching Appropriations, 
P.221.5.1. 

Inſtitution, what, rhe Form thereof, Requiſntes thereto, and what Re- 
medy, if denied, p.274.$.8. Inſtitutions ars cognizable 51 the 
Eccleſiaſtical Court,Þ.12.3. $28. The difference between the Civil 
4nd Common Law touching Inſtitutions, P.276.5.9. | Whether it 
works a Plenarty without Induttion , p.ibid. $.11. P.280. $.18. 
P.2$1.5.21. 

Ireland, «til what time under the Archbiſhop of Canterbury, p. 20. 


S.13. | 
He of a Church, who wo preſcribe to it P. 138.$.4. or whether it may 
Y 


be peculiar to 4 F amily,p-ibid.$,5. P.158.$.ult. 


Juriſdition Eccleſiaſtical and Temporal, the Original of that diſtin- 


tow, PA 33.5.44. 
Juris utrum, fe 


r and againſt whom that Writ lies, P.20 5.8.1, 
"Daddd 2 Jure 


FN D E \X; 


Jure Patronatus, whar that Writ imports, p.206,05c. How the Law 
proceeds therein, p.179.$.2. In what caſe the Biſhop may make uſe 
thereof, and his power therein, p.33.$.16, At whoſe charge it 15to 
be, p.180.$.3, What Jus Patronatus zs, p.205.5.1, 

Jus Canonicum, the Original thereof, p.132.$.44. 


K 


IK awre King, his ftritt Law concerning Abbots, p.382.$.3; 
Knave,whether Aftionable to call one ſo,p. 5 17:$.4.and p.524.5.21;24. 


L 


Ambs, how Tithable,p.416, They yield a ſmall Tuthe, and may 
belong to the Vicar, p.198.8.3.p.359.$.16, 1n what caſe they 
may be Great Tithes, and payable to the Parſon, p.366.$.32. 

Lands accruing to the Crown by the Statute of Dillolutions , whether 
they ſhallpay Tithes, p.416. 

Lapſe, what,p.242.5.1. The Original and gradations thereof, ibid. 
The difference between the Common and Canon Law as to the time 
of Lapſe,p.245.$.2. When the Six Months ſhall commence, ibid. 
How the Six Months before a Lapſe are to be computed by Days, 
and how Notice ſhall be geven to the Patron or not before the Lapſe 
eHCurs, P.2 74.5.4, Whether a Grant may be made of a Lapſe, 
P»248.5.5. ALapſe is more a Truſt than an Intereſt, ibid, From 
what time the Lapſe ſhall incur, ibid.$.6. In what caſe the Lapſe 
may incur to the ——_ notwithſtanding a Quare Impedit 
brought by the Patron,p.183.$.10, 

Leaſe made by one Biſhop de fatto during the Hife of another de Ture, 
of the ſame Diocef, whether good, p.38.$.23, Leaſes of Tithes, 
whether Triable in the Eccleſiaſtical Court, P.127.9.40. They muſt 
be by Deed, net Parol,p.3382.5.81. Leaſes made by Parſonr, p.199. 
6.10, Caſes at Common Lay touching the ſame , p.190.$.10,11. 
P-193. $.I7. + 

Legacics , properly ſuable for in the Eccleſiaſtical Court, p.113.8.11. 
P. 125.5.34. nd p.126.5.ibid, 

Legates of the Pope, of Three ſorts; p.20. $.12, p.102.$.3, Legatus 
Natus, what it imports, and who were ſuch in England, p.30. $.12. 
p.21.$.13, and p.105.8.6, 

Leſſee ro Parſon and Vicar, whether he may Sue for the Tithes in one 
Attian, or muſt divide his Ation, p.331, 382.5.80. 

FO $250 Letter, 
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Letter expreſſing the Grant of the Next Avoidance , vain and ineffe- 
Qual, p.28 5.5.4. 

Libel, whereof a true Copy denied, is ground for a Prohibition, 
| gn Tithes withou | be | 

Licenſe ro carry away Tirhes without ſetting them forth, given by a 
ColletFor of Tirhes, wherhey good, pon, ron joyh, 6 9 

Lime, Marle, Slates, or Tiles, wherher Tithable, p.4 17. 

Lindwood, what he was, and when his Provincial Conſtitutions were 
compiled, p.208.5.5, 

Litigious, how many ways 4 Church may ſo become, p.181,182.5.6, 

Lollards, what they were, and why ſo called, p.561.5.5, 

London, anciently an Archbiſboprick.,, p.17.$.7. The Metropolis of 
Britannia Primazp.16.$.4. The Archiepiſcopal See thereof removed 
and placed at Canterbury by the Saxons, ibid, 

Lops of Trees, whether Tichable after Twenty years growth,p.417. 

Lucius, Firſt Chriſtian King of Britain,p.1 5.5.4. By whom converted 
to the Chriſtian Faith, ibid, When Baptized,p.16.$.4, 


M 


M Ahumetans, their ſevere puniſhment of Adultery, p. 471. 
S. 66, 

Malum in ſe, and Malum prohibitum, the Legal difference berween 
them, p.10.5.14. p.187.5.4. 

Marriage after Divorce , altera parte exiſtente , whether lawful, 
P.495.$.3,fc, 

Marth-Lands, or Fenn- Lands, newly gained from the Sea, whether 
under the notion of Barren Lands , as ro any diſcharge of Tithes, 
P.387. 

S:.Martinsle Grand,London, whether it be an Eccleſiaſtical Benefice, 
P.202.$,16, 

Maſt of Oak, or Beech, whether Tithable, and how, p.417. 

Maſters of Chancery, what they were anciently, and why ſo called, 
P-550.5.21, 

Meadows over-run with Thorns and Buſhes,whether Tithablegp.417. 

Metropolitan, why ſo called;the derivation of that word,p.1 5.5.3. 

Midwives queſtion'd #n the Eccleſiaſtical Court for exerciſing that Cal- 
ling without a Licenſe from the Ordinary, whether Prohubition lies, 
P.126.5.36. 

Milk paying Tithes, exempts the Cheeſe from payment thereof, p.391, 

© 


420, 
Milch-kine, whether their Paſture be Tithable, p.372.$.44. ! 
; Mills 


Mitts; tht £4w concernir yo Tr 1 IRe 
Mill-Stones, #7 what caſes Tithes ſhall be paill of them, and bow, 


420. 

Tn. or Minerals, whether T ithable, p. 420, and p. 368.5. 36. 

Mixt Tithes, what, PS. 

Modus Decimandi, what the Law therein, p.420,&c. Cognizable in 
the Eccleſiaſtical Court, P.119.$S.17. P.125. $.33. P. =. $.42. 
P. 364. P.373.$.48. P.379.5.67. P.363. $.28, 29. P.128, $.4.3. 
In what caſe ut may be Triable at Common Law, P. 368.5. 36. A 
Modus pleaded to obtain 4 Prohibition,P.377.$.60. 

Moieties of Tithes, if berween two Parſons, whether the Pariſhioxey be 

. obliged to divide them, P.362.5.24. 

Monaftery-Lards , 'the Law touching them in reference to Tithes, 
P.422442 3. 

Monuments erefted in Churches or Church-yards, if defaced or pulled 
down, what Aftion lies, and for whom, and where cognizable,Þ.142. 
$.9. P.139.S-5.P-154.5.33- 

Mortuaries, the Law concerning them, P.42 3,424. 

Mulier, what at the Common Law, 47$8.$.2,p.486.$.17. What by the 
Civil, Þ.487.5.19, How it differs from Baſtard,P.478.$.2.p.486, 
457.$.18,19, 


N 


N Ag, Whether Tithes due for the Paſture of a Riding-Nag,P.42 5. 
p.360.$.18.P.371.$.43.4nd P.429. 

Ne admittas, what the Writ imports, the end and uſe thereof,, P.646. 
S. 4. 

Ne unques accouple en Loyal Matrimonie, 5s to be tried by the 
Certificate of the Biſhop, P.12:2.$.21. 

Next Avoidance, what, P.284.5.3. 

Nomination, what, P-259.S. 11, Qualifications thereef, ibid. In 
what-caſe it may be the ſame with Preſeutation,P.260.5.12. It may 
be corrupt and Simoniacal a: well as the other, ibid.s.13. 

Non obſtante, in Facalries granted by the Pope, of what efficacy in 
Law, p.109.5.8. 

Non Reſidence, what, P. 319. $.9,10. What ſhallexcuſeit, Þ.320, 
$.9,10. P.321.S.13. Wharſhall be held Non Reſidence withi;: the 
Statute, or not, ibid. $.12, 13,-P.323.$.16. The Ancient Canons 
ronching Non Reſidence, p.320.$.10. P.322.$.1 5. Whether Non 
Reſidence makes void a Leaſe of Tithes made by the Parſon,P.32 3. 
$.16. and Þ.384.5.18, 


Notice, 


INDE, 


Pe —_ — ED — ——— 

Notice of Avoidance, when and how to be given to the Patron, p.181. 
$.4. P. 245.5.2. To be given gn caſe of Ceſlion, p.287. $.11. 
Whether Notice of ſetting forth Tithes is to be given to the Parſon, 
P.376.5.58. p.450. — 

Novgnas, bis Erroxr concerning Biſhops, Þ.2.3 4.1. 

Nurſeries of young Trees and Plants, whetber and in what caſe Tith- 
able or not, P.426. 


Oo 


So of Supremacy, the Original thereof, p.z. $.3. Oath of 

. #F Reſidence, Þ. 320.5.11, 

Oaks, the Law of Tithes touching them, P.g26. 

Oblations, whar properly they are, and rhe Lay thereof, Þ, 426, 427. 
What are not ſuch, that are commonly ſo ſuppdſed to be, Þ.1 56.5, 38. 
Obligation #0 Reſign 4 Benefice, whether goog,p.189.5.7. Obligation 
x0 $0 accompany ſuch a Woman, taken in the \Eccleſiaſtical Court, 

P.114.5.12. 

Odo, Brother ro William che Conquerour, he was Biſhop of Bayeux 
in Normandy. 

Offerings, Oblations, and Obyentions, the Law concerning them, 
P.426,4 27. 

Office :of Regiſter to 4 Biſhop , if controverted , where cognjzable, 
P.126. $.35. The difference in point of FuriſdiRion | Acer 4 
Right to ard Exerciſe of an Office, P.9 3.5.20. 

Officiales Foranei, what, p.81.5. 1. p.89.5. 15. 

Orchard, the Ground thereof ſowed with Seed whether Tithable,P.4%7. 
Tathes of Orchards by Cuftom, P.367. $.3 5. Orchard, ; av 

nn eryny © he Biſhop ae 

inary, what, P.3 2.5.14. Why the Bi 0 :4ea,P,23.5,2: : 
rhe Hp Lay underſtands hes ward Edo dy id 
they he may fire 4-man ou of his own Dioceſs,P.33437.$.17.P-1045 
105.$.6. Whether he may y dipeſe of any of an Inteſtates Gaggi t0 
Pious uſes, iu what cafe, and under what Cayutions and. Limitationsy 


By ctr wt ner yrs * CFP 

in 4 ,to whom they velpng,P.167.5.19. Ut 

>. rk Attion lies, p.161.5.2, HE i | | 

Ornaments of the Church;at whoſe chars to Þ provided, and bowths 
ſame ſpall be charged, p.137.5.4 P152.5-29. P 1545-34» 


P 


P Agans, the ſtrange Puniſhment: inflifted by them on Adulterers, 
P-479.$.4. | | 
Pallium Epiſcopale, a deſcription thereof, p.2.3.5;2, 

Pander, whether to call one ſo be Attsonable, p.524.5.21. 

Pannagium, what the word ſignifies, p.383, | 

Pardon, whether it may extend to prevent a Deprivationp.312.5.15. 
Whether a General Pardon ſhall barr a Suit in the Eccleſiaſtical 
Court for Slander, p.121.$.19. In what caſe it may barr Coſts of 
Suit, P.1 16.5. 12; 

Park diſparked, how Tithable, P: 361.5. 20,21, P. 364 365. $.31. 
P.427,428, How tobe Tithe, if converted into Tillage, p. 361. 
$.20, and p.330.5.75. 

Pariſh, the various acceptation of that word, Þ. 355, 356. $.8, By 
whom Pariſhes were #7 divided, p.,72.5.8,9, Parochial Bownds, 
where cognizable, p.126.5.37. p.128.5.28, p.125.$.31. p-157. 
$.40. P.I153.$. 31. and p.380.$.74, Bein as 
Spiritual perſons, are cognizable in the Eccleſaflical Conrt, P. 123. 
$.27. Otherwiſe at the Common Law, p.ibid. $. 28. p.124. $. 30. 
P.126.$.37. 

Pariſh-Clerk, by whomro be choſen, p.166.$.12. and p.192.5.15. 

Parſon, who properly ſuch, p.18 5,186.5. 1. He hath a double Capacity, - 
P.193.5. 16. Parſon Imparſonec,what,p.186.5.2. How he ought 

. to be qualified to be a Parſon,p.1387.5.4. Requiſites in Law for that 
F hs a ibid. What his Rights are, p.1386,$.3. The difference 
between Parſon, Paſtor, Recor, Vicar,and Curate, p.186.4. 1. 

Parſonage, Church, and ReRory, are terms Synonymous;' p. 188. 

6 6 ad "?} 


$.0. | 
Partridges and Pheaſants, rhough not Tithable, yet payable 51 lieu of 
T1 — 261, $.20. What Tithes tame Partridges ſpail pay, 
428. 
Paſture, the Law in reference to the Tithes thereof, p.42.3, 429. 
Patria obedientiz,and Patriz conſuetudinarizthe difference berween 
them, p.130.$,44. TX Al 2, 
Patriarch, whar, p.20.$.13. 4 Style or T ule anciently_ginen tothe 
Archbiſnop of Canterbury, p.ibid. | 
Patron, what he is,and why ſo called, p.178.5.r. p.205.S.1, Whois 
properlyche Patron of 'a Vicarage, p.199. $.9. Whether a Patron 
hath any thing to do 3n the Church during a Plenarty, p.191.$.12. 


His conſent requiſite o Commendams, Unions, and Appropriation 
of Churches, P2 2 9.5.8, 


Paul 


Jn OE 


—_— 


- 


d, p. 16. $. 4. 


Pelagius, 4 Monk of Bangor, his refuſal ro appear at Rome upon the 
Popes Summons, p.111,9.8, 

Pelagian Hereſie, when this Kingdom firſt infefted therewith, and by 

' whom ſuppreſſed, p.16.$.5. 
Peculiars, or the Court of Peculiars, what it was, p.119.$.16, How 
Peculiars in the Province of Canterbury, ibid. 

Pelts or Fells of Sheep dying of the Rot, whether Tithable, p.429, 

Penſions ſuable in the Eccleſiaſtical Court, p. 127. 5.41, p.188. 5.6, 
P.198.5.5.P.376.5.57. 

Pentecoſtals, what, and whence ſo called, p.7374.5.10. 

PetersChurch in Cornhil, London, once the Cathedral of a Dieceſs, 
P. 17.5.7. By whom founded, ibid. 

Peterpence, what, the Original thereof, and why payed to Rome,p.7 3, 
74.5.10. p.112.5.8. p.356.$.9. The Conquerours Law concern- 
ing the ſame, p.73-$.10, Anciently taken from the Pope, and given 
to the King, p.100.5.2, 

Pews in the Body of the Church, at whoſe diſpoſal they are, p.137. 5. 3. 
p.156.$.38. p. 158.5.ult. /id.Seats, 

Pheaſants, of what kind are Tithable, p.430. Though properly not 
Tithable , yet as a Modus may o for Tithes,.p. 380.$.75. 
Pemees in Church-windows , if pulled down , whether Aftionable, 

-1309.5.5. 

Pigeon, Gn what caſe Tithable or not, p. 430. Spent in the Owners 
Houſe , not Tithable , p. 368. $.37. P. 375. $.53. Otherwiſe 
sf ſold, ibid. Felony to ſteal them out of a Dove-houſe, ibid. Vid. 
Doves. 

Pigs, how Tithable, p.4.30. 

VR, and other Sea-Fiſh, whether Tithable, and how, p. 379. 
6.68. 

Pimp, whether, and where Aftionable to call one ſo, p.521.$.16. 

Pits of Stone,Lime,&c. whether Tithable, p.4 30, 

Plants tranſplanted, whether Tithable, p,431. 

Plato's Law concerning Adulterers, p.47 3.5.9. 

Plurality, what, p.292.$.1. Who may grant or. receive Pluralities, 

' P-294.5.3: Qualifications in Lay touthin Diſpenſations for Plu- 
ralities;p.295.$.4. Whether the taking of a Parſonage with a Vi- 

' carage endowed, amounts to a Plurality within the intent of the 
Statute, p.296.$:5, © The Text of Canon Lay againſt Pluralities 
P-300.S.I15. 
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opewhern his uſurpation in En ſt began, p.97 61. When and 

n T) when here £8 dbrogere » Þ» =T's Whas bis power was «1 

granting Diſpenſations,P. 5. $.7. 

Poſtulation, w _— 

Prebends, what,and why ſo called, p.3 5.5.19. 

Prerogative-C ourt of Canterburyghe Turiſdiflion thereof,Þ.104. 84. 

Preſcriptian, P.43 1 t9 436. The Law thereof in reference to Tithes, 
ibid. and p.358. $.12. 1n what Conrt cognizable, p.367. $,29. 
P.125.$.33. In what caſe 4 Parſon preſcribing for Tithes may 
ſue on that Preſcription #1 the Eccleſiaſtical Court, ibid. Preſcri- 
ption meerly r—_ cognizable in the Court, P.156.5.39. Pre- 
{cription to 4 Seat in 4 Church, or to Priority 3n that Seat, whether 
copnizable in the Temporal Court, Þ.138.$.5.P-140.5.7.p.142.5.9. 
P.149.$.21. P.155.$.38. P.147.5.18. P.151.S.25. Whether a 
Preſcription to Porlefeaftical things be cognizable in the Eccleſiaſti- 
cal Court, P.153-$.33- Preſcription pleaded by a Parſon againſt 
the firſt Endowment to the Vicar, whether allowable, P,375. 8.54. 
Preſcription de non Decimando not denied to a Spiritual perſon, 
P.399. The difference between the Civil and Common Law in 
point of Preſcriptions, P.129.9$.4.3. 

Przmonſtracenſes, bay diſcharged of Tithes, p.402. 

Preſentation ro 4 Benefice, what, P.2.54. $.4. Where the Right of 
Preſentation #s cagnizable, p.256.$.6, What the Law touchin 
Preſentation #s, in caſe of Coparceners, __——— y. and Te. 
nants in Common, Þp.ibid. $. 7. How the Preſentation #s to be 5n 
caſe of Co-heirs,P.255-$.4. Whether aPreſentation be revocable 
before Inſtitution, P.258,259+-$.9, 10, What Preſentation ſhall 
ſerve for a Turn, p.262.$.19. To what things a Preſentation 

be, P.263.9.21. In what taſes the King ſhall have the Pre- 
ſentation by his Prerogative, P.263,264.5.23,24. The difference 
in Law _ the King and a Common perſon as to Preſentations, 
P.265.5.28. 

Rd Metropolitan of alt England, when and how that ſtyle or 
title firſt veſted in the Archbiſhop of Canterbury, Þ. 18.5.8. 

Priority 5x the Seat of a Church,whether it may be preſcribed, P.140. 


S. 7. | 
Priviledges of the Clergy, P.193,&c.$.18. Priviledge in reſpett of 
Tubes, what, p.4.36. 
Procuration, what, p.67.5.1. When and to whom payable, ibid. Whe- 
ther due without the Att of Viſiting, P.68.5.2. P.69.5.4. P.7 5.510. 
P.78.S.11. Anciently paid in vieualibus, when and how {ns 


#nto Money, Þ. 68.5. 3. How the Canoniſts define it, p.69. $.5. 
Onety one Precuration to be paid to the Ordinary, how that is to 
6rnder ſtood, P-70.9.6. 


Prohi- 


INDEX 


Prohibition, in what Caſes it hath been granted, p.89. $.16. p.114, 
$.12. P.121.5.17. P.93.5.20. P.122.5.22. P.ibid.$.2 3,24.P.126. 
$.36437+38,39. P.128.5.43. P.138.5.4. P.140.5.7. P.144-S.13. 
P.113.5.11. P.121.$.20. P.148.5.20. P.I51,$.24. P.149-5.22. 
P.-151.$.25. P.152.$.26,28. P.153.$.30,31.P.127-$.40.P.119. 
S.I5. P.163.5.5. P.114.5.12. P.149.5.21.P.188.5.5.P.142.5.9. 
P.152.5.29. P.153-$.32. P.155.$.38. P.1 57.5.40. P.374-$.49. 
P-377-9.62-P.379-5.67.P.357,39 33941497499,410>42 54429, 
4391436. P.47 3-S.7. P+485-S.157 P.177. $.8, 9. P. 373-547. 
P.190.5.9. p.166.5.12,13,14.P.167.5.19.P.176.5.8.P.277.$-12. 
P.92. $.19, P.1o1. $.3. P.104. $.6. P.119. $.17. P.147-$.18. 
P.298,S.9. P.166.S.15. P.198.5.4. P.258.5.10. P.267. $.34. 
P.11F. $-12. P-299. S-I1. P.2$1.$.22,23. P.116. $.12. P.164. 
$.9,11.P.319.5.7. P-359.5.14. P.369-$.40- P.192.S.IF. P:364- 
$.30. P.368.5.37. P.361.5.20,21. P.362.5.22. P.368.5.38,39 
P- 37 1.943. P+375-$-53- P-362+5.25. P.365-$.31. P.369.5-39. 
P-378.$.64. P- 352 4.82. P.520.5. 12. P.517- $5. P-505- $12, 
P-$21I.S.1 { ag 68 $4 4 aye In what Caſes the Prohi- 
bition hath been denied, P.$3.5.4. P.115,116.S.12. P.119,121. 
$.17,18. P.122,123-$.25,26,27,28. P.124-$-29. P.125-$-31, 
3213 3»34- P-126-$. 39. P-127,128. $.42,4.3- P-137-$-3- P:144- 
OR EA ren P.174- $I. P:1 52. $427. P.36 
$.29. P. 380.$.74, P-156-$-39. P-166.5.16. P.198.5.5. P.318. 
$.7. P.359.S-15. P.I20.$17. P.92.$. 19. P.366. $-33- P.376. 
$.57- P-364-5.29-P.386,3894 12,41 3420542954514 563464- 
P-520.9.13- P.512.$.18. P.507.$.12. P-521.5.15. P-523.5.17. 
P. 525.924. P.526-$.24- P.527-$.ult. Whether a Prohibition 
may be granted after Sentence, and in what Caſes, P.192.5.15. 
P.381.$.76. P.116.5.12. P-120-5.17, P-12.4. $.29- Wherher 4 
Prohibition may be after an Appeal P.148.$.21. AProhibition 
whether grantable after a Conſultation, P.147.$.1s. or de novo 
ro an Appellant, whe had a Prohibition in the firſt inſtaxce,p.360. 
$.19. P-421. Prohibition graneed againſt Colts of Sur given 
ro: «n Informer, P.473.S.7. Whether a Prohibition lies, i: caſe 
proof by one ſingle Witneſs be diſallowed in the Eccleſiaſtical Court , 
P-362.9$-22. P.113.$:11-P-115-S.12. P.123-$-26.P 128.9.43. 
Whether a Prohibition may be granted the laſt day of rhe Term, p. 
147.5. 180rte tay. Proof in perpet. rei memoriam, Þ.374-$-49. 
Proxies, what, P.70.5. 5. P.7 5: $.11. The ſame with Procurations, 
ibid. Whether extinguiſh'd by the diſſolution of Religious Houſes, 
. Þ. 76.0. $.11. Not known tothe — _ ibid. _— 
orgnable. by a_Biſhop tothe King, $:iÞi C Proxies «ptly 
Compared £4 the Caſe of Tithes, P.79.$.11, A Ca e of. Remark at 
Gommon Law touching Proxies, P.754&c.S.11, 
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INDEX, 
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| Uare Impedit, for and againſt whom that Writ lies, p.645. 5.3. 
'S) of what things it lies, p.649.$.20,21, Whether it lies for an 

Archaeaconry, p.66.5.14. 

' Quarta Epiſcopalis, what, p.77-S.11. 

' Quarries, whether Tithable, p.436. 

Quean, whether Attion lies for calling one ſo, P.517. $.5, P-523+ 5.18, 
P.520.5, 12, 

Queen Elizabeth, her Declaration touching her Supremacy, P.10.S.11. 
Declared Supream Governeſs on Earth of the Church of Eng- 
-land,p.ibid.s. 14. 

Queſtmen, what, by whom Eligible, and wherein their Office doth con- 
ſit,p.163.$.6. 

Quorum Nomina,Proceſs of that kind prohibited, p.60.$.6, p182..3, 


R 


Abbits, whether Tithable, p.369.$.36. 
Rakings of the Stubble of Corn, whether Tithable,p. 3344436. 
c 


Cc. 

Rapeſ; _ whether ſhall the Parſon or the Vicar have the Tithes thereof, 
P. 38 1.$.77. 

Rate-Tithes, in what caſes payable, P. 391,437. 

Rectors, how diſtinguiſh'd from Vicars, P.186.5.1, *' 

Refuſal of a Clerk by a Biſhop, becauſe he could not ſpeak, the Welch 
Language, p.276.$.36. Once Refuſed for Inſuſhciency, may not 
after be received, P.268.$.39. 

Regiſter to a Biſhops Conſiſtory, the Office controverted, where cogniza- 

le, P.126.$.35. 
Regiltry-Book of a Pariſh for Chriſtnings and Burials, the Original 
thereof, Þ.145.$.14. P.164.5.10. 

Releaſe by one Churchwarden, whether any Bay to the Suit of his Com- . 
panion,P.144.5.12, P.165.$.11, P.161.9.2, Releaſe of a Next 
Avoidance, made after the Church becomes void , 15 void, P14 286. 


$. 7. 

Religion Chriſtian, when and where firſt planted in this Kingdom, 
P-13.5,1, | 

Rents, 


INDEX 


Rents, of what kind may be ſued for in the Eccleſiaſtical Court, P.126. 
6. 34. Where the Tithe of Rents in London are ſuable for, and 
how, P.379.$.70. 

Reparations of Churches, where cognizable, p.137.5.3,4. P.143.9.10, 
P-152.$.26. Jn what caſe it may be cognizable at the Common Law, 
P.166.,P.15. Whether within the cornizance of the Archdeacons 
Viſiration, p.60.$.7, Who and what ſhall be charged with ſuch Re- 
parations, and how , P.137.135. $.4. P.144. $.11, P.145, $. 14. 
P.1474143.$.19. P.150.$.23.P.152.$.26 P.175.9.4.P.153.$-30. 
P.157.$-41.P.149.9.22. How the Tax for ſuch Reparations ſhall 
be apportioned betweey Landlord and Tenant P.1 54.5.34. By whom 
the Chancel ſhall be Repair'd, Þ. 175. $.4. Inheritances not to be 
therewith charged in perpetuum, p.144.5.13. Whether a Tax for 
ſuch Reparations may be maae by the Churchwardens only, p.i 48, 
6.20, How to be incaſe of Union of Churches, P.146.$.16, How 
in reſpett of the Fabrick of the Church, in diſtin#tion from that of 
the Ornaments thereof, Þ.154.$.34. Whether thoſe of a Chappel of 
Eaſe ſhall contribute to the Rapairs of the Mother-Church, P.146. 
6.16. P.152.$.28, P.1t53.$.33- P.156-$.39.P.152.$.28, Whether 
the Land next adjoyning to a Church-yard ſhall Repair the Fences 
thereof, P.166.5.15. 

Reſidence, #n what caſes not required, P.320.5.9, 

Reſignation, what, p.284.$.3., Reſignation-Bonds, whether good in 

' Law, p.189.S.7. What words ſufficient in Law to import a Reſig- 
nation; P.191.$.13; To whom it may be ma: e, ibid. How, and to 
whom the Reſignation of 4 Donative may be made, P. 191. $.14. 
Whether it may be made conditionally , Þ.258. $.14. Whether the 
Church becomes void thereby , before the Biſhop accepts it, P, 264, 
S. 17. 

Saview, or the Court of Review, or Commiſſion Ad Revidendum, 
P.118.5.15. The Ground thereof, P+:4.5.5. 

Revocations in Law of the Kings Preſentation, P.266.5.31, 

Right of Advowſon, how and for whomthat Writ lies,p;649.5. 22, 

Right of Tithes, cognizable in the Eccleſiaſtical Court, P.127.9.42. 

Rogation-week, whence ſo called, with the Original thereof, p, 130, 


+ $. 44. 
Roots of Coppice-wood grubbed up, whether Tithable, p.4.35, 
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Acrikedge, what, whence ſo called, how many ways it may be com- 
Sg mined; and the ſevere puniſhments thereof, p. 528, &c, The Sa-" 
crilegious were not anciently allowed the Sanityary, p.141.4.8. 
Saffron, what Tithes it pays, p.4.38. To whom, whether as Great Tithes 

co the Parſon, or ſmall Tithes to the Vicar, ibid. p.198. $.8. p.361. 
'$.21.Þ. 366.5. 32, 
Salary of 4 Chaplain, Triable in the Eccleſiaſtical Court , p. 198. 


LC 

Salt, whether Tithable, p.4.38. 

Sampſon, wherher the firſt Archbiſhop of York , by whom eſtabliſhed, 
D. 14-$.2. | 

FE ny the Lay thereof anciently , p.141.5.3, Heretofore the 
foundation of Abjuration, ibid. Not allowed to Traitors nor Sa- 
crilegions perſons, p.142..8, 

Saxon Kings, their care for the Government of the Church of 
England, p.97.S.1. Their zeal for erefting and endowing of 
Churches, p.208.$.4. How ſeverely they punilh's Adultery , p. 


0.9.4. 
Scotland,” when the Biſhops thereof revolted from the Archbiſhop of - . 
York; p.14.$-2. 


Seals of Office of Biſhops,&c. how to be engraven and uſed, p.27, 28. 


S. 5. . 

Scurcheon or Banners taken out of the Church by the Parſon, whether, 
and for whom Attion lies in that caſe, p.161.$.2. 

Seats in Churches, p.137. $.3. p.133.$.4- P.142.5.9. P.154155. 
$.36. P.147.$. 18, p.149.$,.22, How and by whom to, be aiſpaſed 
of, P.137-$. 334+ P-149. $-21, P.150. $.22. P,154. $.36, P.155z 

.156.$.33, They belong of Right to the Ordinary to diſpoſe of , 
P.133, $.5. P.140. $.7. P.142. $.9. p.158,$.ult. p. 157. $.42. 
P.151.$.25. Whether the Ordinary hath any thing to do with No+ 
ble mens Seats Churches ,p.151.5.25. P,157.$.42. Cuſtoms, may 
( as to the Body of the Church) fix the power of diſpoſmg the Seats in 
the Churchwardens, p.151..25. The grant of ſuch a Seat to aman 
and his Heirs, whether good in Law, p.138. $.4. To whom the 
chiefeſt Seat in the Chancel properly belongs, p.141.5.7. The cog- 
nizance of Seats in Churches properly belongs to the Eccleſiaſtical 
Court, P.I 57.9.42. Whether he, who having Lands in the Pariſh, 
but living out of the Pariſh, be chargable with the Repairs of the 
Scats of the Pariſh-Church, p.150.$.23. | 


SECS) . 
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Sees, or Biſhops Secs, wheiice ſo called, p.347. $.1. | 
Sepnlchres and Monuments in Churches - Church-yards , how and 
where the defacing thereof is par P.142.5.9, 
Sheep, the Law in reference to the Tithe thereof, as alſo of their Paſture 
and their Wool, p.433,439,464.P.3594360.$.16,17. 
Sidemen, what their Office 15, p.163.5.6 Anciently called Synods-men, 
or Teſtes Synodales, p.ibid.$.6. in the Margent. 
Significavit, what that Writ ought to contain,y.631.5.10.p.632.5. 12. 
p.649.5.19. p.635.$.21, 
Silva Czdua,the Lawin reference to the Tithes thereof, 1.4.39, 440. 
Simon, the dork of Walden , ſuppoſed to be the firſt Canoniſt in 
England, p.132.9.44. 
Simony, whence ſo _ a —_— thereof, Þ:537.S.T. How 
ways it 71 commited, P.539,5409. $.5. P.541,542. 5.8. 
The proch eoroof, P.537.5. os in Lawto the Parſons de- 
mand of Tuthes , p.542. $.10. p.548. 5.17. p.551. $.26. p.34. 
T he difference 1n Lay berween Simoniacus and Simoniace pto- 
motus, p: 538. $.2. p.552.$.27. In what caſe Simoniacali 
Contratts are cognizable in the Eccleſiaſtical: Court , Þ. 120.. 


S. 17. 

Slander, where cognizable, p.5 16.5.4. ; 

Son, whether he may ſucceed the Father in an Eccleſiaſtical Living, 
p.258.5. 10. p:263.$.20, 

Spoliation, what, and in what caſe, and for whom the Writ of Spo-- 
liation les, 4nd where cognizable, p.539.p.650.5.24. 

Striking in the Church or Church-yard, how puniſtd,. p.139. 5.6. 
An Indiftment for Striking in St. Pauls Gbond » Þ- 155. 


$.37. 

Stork, the Hiſtory of that Jealous Bird, and his revenge on his Adul- 
rerons Mate, p.47 54476. $.ult. 

Stubble of Corn, whether Tithable, p.394. X 

Subſcription ro the 39 Articles, whar not good, p.163.8.8. 

Sufficiency. or Inſufficiency in an Eccleſiaſtical Officer, where cogniza- 
ble, p.92493.$.19420. 

Suffragan Bifeops anciently inveſted by the Ring, without the Staff, 
P.25.$.3. T heir uſe and office, p.30,31.5.11, 

Suggeſtion for 4 Prohibition,in what caſe it need not be proved within 
Six Momhs,p.374.5.51. | 

Summoner, what, 4 deſcription of his Office, -p.86, 87. $.12, What 
the Canon enjoyns concerning ſuch, ibid, What the ancient Canon is 
touching \ ummoners, p.88.$.13, ACaſe at Common Lay againſt a 
Saummoner, p.ibid.$.14. 

Superſtirious Pitt:res in Church-windows, whether they may be pulled 
down withour Litonce of the Ordinary, P.1 38.5.5 . 

Sopre- 


—_— 


Supremacy, or the Kings Supremacy, 4 deſcription thereof, p.1. 4.1. 
FPabliſhed by Starute Laws, P. 243. $.2. "5 S. 10, ; be Oath 
of Supremacy, the original and occaſion thereof, P. 3,4. $.3. The 
In;pugners thereof cenſured with Excommunication iplo fatto, Þ. 4, 
w& Aſerted by by King Ed. 6. P.7,8. $.13. Alſo by Quten Eliz. 
P.9.S.14. 

Synods, rhe ſeveral ſorts and kinds thereof, P.584. $.1. Under what 
Archbiſhops of Canterbury they have been anciently held here in 
England, P. 590,591.5.7. 

Synodale, what, when and to whom payable, p. 67. $.1. Whether it be 
aue without the Aft of Viſiting, P.68. $.2. P.69 $.4. Originally 
paid in Victualibus, p.68.8. 3, When and how changed into 1c- 
ney, ibid. The divers ſignifications of the word Synodale, p.71.5.8, 
V:id.Procurations. - 

Synodies or Syngdal, what, the Ordina;y"s Right therein, p.34. $.17, 

 P.73.$9. 


= 


Ares, cut green, to-feed Cartel, whether Tithable, p.440, 
Tartarians, their great Chaſtity, they held Adultery Capital, 


P.4-71.5.6. 
Tax for Church-Reparations, by whom to be made, p,148.$.20, p.162. 


S. 4. 

Templers, diſcharged of Tithes, P. 402. { 

To——_— or Barony of 4 Biſhop, how obtained, Þ. 27.5.4. 
.2 0, 

—_ in Common, in what caſe the ſame perſon may be ſaid to be 
Tenant in Commonwith himſelf, Þ.193.5.16. 

Teſtis ſingularis, whether ſufficient proof for payment of Tithes,Þ.362. 
$.22. v14.P.378.5:63.P.430. 

Theanus, Archbiſhop of London #n the time of King Lucius,P.17.5.7. 
He was forced by the Infidel Hengilt ro fly intro Cornwal and Wales, 
P-1bid.s. 5. 

Theruma, what it was, P.3 51.9.4. | EE 

Timber-Trees, what ſhall be reputed ſuch, as not Tithable, p. 44, 
442. If waſted on a Biſhoprick, it is Dilapidation, p.176,177. 
$.8,9. 

Tithes, what, by and to whom payable, when, how, of what things ;, 
the manner of Right Towing what the Setting forth thereef T 
according tothe Statute, and where cognizable, p.347,&c. The 

ſeveral kinds of Tithes, P. 349. $.I. P.351+$-4. Whence the word 

[ Tithes] 


JINOEK 


-: [Tithes] derived; p+r3474 5:1. By whom the Gbrrch of England. 
"names rl firſt endowed, —_ p_ at CommonLar 
| emporal Inheru ances; P.3 53:67; 4 leaſed 
or releaſed without. Deed, Þ,z58.5.11. D— Compoſu01 
thereof for life, whether good wyhoup Deed, p.372.5.45., Whether 
fo, if but for one years or more, P.379. $61. P38 2.9.82. The 
Right of Tithes n conteſt berween Parſon and Vi*ar, is properly 
cognizable in the Eccleſtaſtical Court,  P.127. $.42. P.369. $.41: 
p.380.$.7 3. Whar Tithes are properly due to the Vicar.p.199.5.8: 
Tithes' wot et forth, Actions thereon, Þ.376.5.55. P.375.$.65, 
| Tithes ro ewo by: halvery, whether rhe: Pariſhioner muſs þ fet them 
- 0uty P:3624$-2.4: Tithes @re of Eccleſiaſtical cognizance, p. 357: 
$.5 "Objet [2 wage Ethos event, 3901356413 Wherber 
9P)>P-431- 
Tobacco, what Tithes = ays, P.366.5.22. TR 
Tombs and Sepulchres defaced, where puniſbable, P.142.5.9. 
Trades, whether gaiu "ho tten thereby be Tichable, and how3P(442-. 
Tranſaction, how.it ders from Compoſition, ibid..1u. 1... | 
Tranſlation of Biſhops needs no new Conſecration , p.49. $.8, P.27 


$:4. P:29.5.7. | GT I 
Treble nnd where, and in what caſe fuable; P4423. ©. 
Trees, what, T *hable or not, P.442,0c. P:37 7 $62. Te whont the 

Trees growing in the Church-yard do belong, P.150.5.22. If cut 
down, to whom the Abtienbelangs, D. 13745-3P45$5: 42: 
Turkeys, whether Anbabeo PD Att" 2A wore) 1 4 
Turves, whether T :thable, 1bid. 

Tyle-Srone, and Bricks Tyle, whether Tithableyibi 


. Yo 
SHO +1 7 
* 


Tithes are grant 
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0 OR ob EO EONS BSI (29243 4 v.15 74700 
\/-Alue of. 4 Benefer, ingabof Pla abey, whnther 2 be compured 
according to the Kings Rooks, or the very Anpual value thereof, 
P.295.$.5. P-299.$.12. P.303.$.21. * 8 
Veniſon, whethey T :thable, p.361.5.21.P.454- 
Veltry, whence that word is derived, P.162.5.5. 
Vetches, whether Tithable, or not, P.4 54. 

Vicar, what, the Original thereof, p. 186.5. 1. Where, and in what 
caſe he may ſue for an increaſe of Maintenance, P.1 99.9$.I0,11. 
"Vicarage, how created, p.198.5.6. How it differs from a Parſonage, 
$.197.5.2. In whom the Freehold of the Glebe thereof 3s, 1bid. 
Whether a Vicarage endowed may be appropriated, and to whom, 


P.199.$.3. Who properly ts Patron thereof, wherher the Parſon or 
Frere the 


"INORtk 


rhe Parſons Parron, p 199/59. ' Wherhtr aViearape Perpttial 
be diſſolved, p.202.5.1y. i what Jepſe # Vicatape may be _ 
pared ry a Commendath, P.2o moe £18. n wh cafe 4 Vicarage 
may detdymivie, P2994 S-1E, dere} lows Umon of the 
Patſonage and VicairapthPirgy.s.t Tr, nf 

Vieario Ueliderxando dcenſiones cajvfthen Retognitionis Wharthar 
Writ imports, Þ.648.%1 5. + | 

Vi Laica rertiovenda, #2 what caferbar Wir J2, P: 646. $.. 

Vine-Tet3, or Vines, what Tarhes they yorla, p24. 

Violent bands kadon o8e4n eve Charthy by Chr gan, what the pe- 


thereof}, P18 9140.5, P:2 $5.97. $5958. 16. 
Won ear hs fp of ahe Opalinary itherem, 1B; PÞ.89490, 
6.16. Whether ar Acchdeacon haehiphvey f Viſitation of Com- 


mon Right, p.63.$.7. What nunbey of * aloyed by Law 
to Viſet Kors, P. TI SJ | 
Underwootds, whether Tirhable or Wot, Þ. 855-4 56. 
Uni6n of 'Chxnches, wine, and by who iv be mae, Pp. 169. $.1. 
What amenuts-Þ 4n Umiondf '« Pmſohage and- Vicaruge, P. 199. 


SIT 
Unity of Poſſe eſſion, the Lay thereof in reference to Tithts ; fo the 


operties rhextof, P. S454: 
vodines Aebio 's Londs " Paterby rhe Tyrant Vortiger, P.16. 
SF. 

Vorti neoNnactend 74 k Coftt beftepou aretivs Ambroſe 
P. 1 - Gy ſarrendred Kent, whe d fant 10 the Infaldi 
Hengilſt, 

Uſurpation of ee Pope, Dov ##d when it bepan here in 
England, and the progreſs _ after the Conqueſt, P.97,98.5.1. 
P-111.5.8. P.130,&c.5.44. 

Uſurper, who properly 5s ſuch, p.2qF.$.1. Whether he may gain poſ- 
ſeſſion of an Advowſon from the Crown, P.215.5.18. P.218. $.22 
vid.P.219.5.24- I what caſe an Uſurpation gow the very Patron 
out of Poſſeſſion, P2572. 5. 5. Three Writs at Common Law oi 
«: Uſurper, MY} arts P20 f.5. x. : 


z - {- p : 


Apes of Seruent,bether Tieboble; P4479. 
W | Yes the Churobyerd, by ——L reperen, P. 144. 
11, IT 
ns firft ſage? ro the Arolifhoprich of Canterbury, Þ. I7. 


Walſt Paſtures, in what caſe Tithable or not, P.457. 

Wax, or Bees-Wax, howto be Tithed, P.4.57. 

Way obſtrutted for carrying of Tithgs, cognizable in the Eccleſiaſtical 
Turiſdiftion, P.382.$.82. vide. 4 

Weapons drawn in the Church or Church-yard, how puniſhed, P.1 39. 
$.6, Indiftments thereon diſcharged, and why, P.149-$.22. P.155, 


$.37. 

Weil or Woad for Dyers, to whom the Tithe of that Dying Plazt 
belongs,whether as Fa Tithe to the gt. rg ro the 
Vicar, p.366.5.32. P.3$1.5.77. P.457+455S. 

Welſtminſter- Abbey, by whom Faded P.328. $.5. When the Reve- 
nues thereof were firſt veſted in a Dean and Chapter of the Colle- 
giate Church thereof, P.15.$.3. How it became Originally the 
= of Conſecr ation. and Coronation of the Kings of England, p.6. 
$ 


Whitſon-Farthings, what, and when paid, Þ.7 3.5.10. 
Whore, whether Attionable, and where ;, to call one ſo, P.519. $.9. 
Willows, whether Tithable, P.457. 

Witneſs, one ſingle Witneſs difalowed in the Eccleſiaſtical Court for 
ſufficient proof, whether Prohibition lies in that caſe, P.113z114- 
S.II.P.115.S.12.P.116.S. 12.P-163.5.26. P.128.5.43. 

Witch, or the Son of a Witch, whether thoſe words are ht 


. 24. = 

vw ey Ca, impowr*'d by the Popes Bull to retain the Arch- 
m_— York, and the Abbey of St. Albans in Commendam, 
P.111.S.5. 

Wolſtan Biſhop of Worceſter, his reſolute Anſwer ro King William 
the Conquerour, P.97.5.1. 

Wood, the Law in reference to the Tithe thereof, P. 458 to 462. 
Computed among the Predial and Great Tithes ;, by _ payable, 


whether by the Buyer or the Seller; whether due for fucl ſpent in the 
Pariſhioners houſe, ibid. In what ſenſe it may be either Great or 
Small Tithes, p.365,366.5. 32. Whether Wood Tithable at the 
Common Law, Þ- 372.5. 46. Wood for Hedging and Firing, 

Frfff 2 wheth ex 


——_ 


whether Tithable, P. 369,370. s. 42. In what caſe the Vicar my 
have the Tithe thereof, P.,,$1.5. 79- ; 

Wool, the Law #n reference to t ithes thereof, P.198.$.3. P. 359. 
$.16. P.366.5.32. Of Sheep paſtured in divers Pariſhes,p.4.62Cc. 
of Rotten Sheep, whether T irhable, P-359. k ay. 

Worceſter-Church anciently'a Priory, p.7468. 

__ - T—_ in the Chnrchr-or ip rue how ped 
P.1 

Writ Ay Riebe of Advewſon, for whom it lies, P.214,215. 6.17. The 

Writ = - Comburendo, when taken away and abeliſhed, 

P.ULt.S.uit | 


= the Original of that Metropolitan See, P. 14. $. 2. It an- 


ciently had a ——__ Tron 0 ever all the gp in 
Scotl; 2» Þ. 18.5. 9. ; | 
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APPENDIX. 


W Ws fo Trad beingsGly* written by beter Eday; "ie | 


Grower ht expedient by-the' Friends of thEBooKfeller 
- to make ſome brief” Additions itttHis Sc ond! Fmpretion, 
concerning ſome-things that areof' ily Uſe and Pra- 
ice in: the morn Cope of whoſe a, hone ons = 
ceeding many being ignorant triZoquaint! ave calt u 
themmany falſe Aſperſiow4nd harſh arid un oft Cenſures : a 
therefore by way.of Preface} Mall fer don ſome few Obſerva- 
tions neceſſary to be knowny and ſhew the Original Growth and 
Decay of the Canon Law. . 

(1.) It cannot bedenied, but that the Greatneſs of the Canon 
Law was in Lens miſed upon the Ruines 'of the Roman Empire ; 
and'as the Popes:/grew-potent by their ucijuſt Uſurpations , ſo the 
Authority of. t the Secular Prince did wax weak and decline, efpe- 
cially after: the Seat of -the Empire 'was tranflated *to' Conſtanti- 
zople : then by the remote diſtance thereof the Pope had the 
=_ liberty to exalt his Prerogative without check or Con- 
_ 

| (2.) In thoſe times it was more inſenſibly done , becauſe! men 
were then zealous for the Propagation of the 'Chriſtian Religion, 
_ having a high reverence for the dignity and' worth of the 

gs they would not diſpute or contradict the Commands of 
the ſhops of Rome ;, who were reverenced for Holineſs, and fa- 
mous —_— pe works of Piety and Charity , and ſo their 

ſs into Laws that were kept with a Religious 


ny 
(2.) And 
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Code,l.1.tit.q- 


Di. 19-C.20» 


Duarenus de 


Benef.in prefat. 
An.D.1145. 


A.D.1572+ 


A. D, 1227» 


A.D. 1294. 


A.D.1236. 
A,D. I 2509s 


A.Dom. 1222. 


looſe the Reins of their Luſt and Paſſions. And 
find that the Emperouts,afterthey 
.confidente in the Fai 


(3.) Andindeed it was but juſt, that thoſe who had the Go- 
yernment of the Church and care of mens Souls, ſhould have a 
coercive Power to inforce their Admonitions, which otherwiſe 
would have but ſmall operation upon-thoſe #hat wigkedly bet 

therefore we 


i 


them a Juriſdittion as $0 good Ma +. and. other-matters that 
appertained to the Advancement of- Religion, and ſo they had 
their Courts of Audience, whoſe Power is treated of in the Code, 
De Epiſcopals Audientia, ', ' 

(4.) The Laws which were 'aficiently made for the Govyern- 
ment of the Church, conſiſted of the Canons of Councils, Say- 


ingot rh og ; » ſague- 
= nao nſefit 0 aol of arias afye 
(5) They zers.,firlt callected ipto/a by Burchardas 


Biſhop of Wormes , but afterwards more compleatly revived by 
Gratian a Monk of Bononia, when Eugenius the Third ſate in the 


Chair , into, which many, ,Errours co by reaſon of non th 


ſpurious Copies, And thismade/up the rſt patt.of theCanon Iyw, 
whichis > ty which after the Cotredtion of G 
the Thirteenth was of Authority in Courts and Schools, 

(6.) The ſecond part of the Canon Law is called the Dvore- 
und pureſt Edition is the Ties of Cretoryrie Nous which ah 
and pureſt Edition .1%, the, Time 0f: Gregory ene: Noni; why ; 
though it was much blamed by Gy<riwe, 'was Wuſtrated with thi 
learned Gloſkes of  Hoſtdenſu, Punermiten,;and many others, and 


therein are ſundry Caſes which happened an \Englard decided, 


worthy of our knowledge andobfervation.  Þ.! 1 
(7-); The third part of the Bady of the Canon :Law avas coli 
lefted at the command of Benifacedbe Eaghths which pontain cheſe 
Books; 1: Sexts Decretalpwn + 2. Clemenznarws : 3. Extrevagete 
tes, Joh. XXII,c5 Communes:, wherein ave conttined a Rhapſody 
of many things that tend to the advantage of his Hlibnef bis 
Purſe, who on purpele made the Lawsmare ftric andnarrower, 
that the greater plenty of Diſpenſations might be granted. . -- ; 
($S;)) Beſides theſe we have our Legeive Conſtitutions, (which 
wereinathe time of QOthe4he Logare of Gregmy the Ninth, and of 
Othobon (that was afterwards Pope Adrinu the Fifth ) who was Le- 
gate here to Clement the Fowtb ;, bath theſe are illuſtrated with the 
Comments of 7ebn. de Arhery., To theſe arc joyued wm yhe fame 
Volume our Provincial Conſtuwrans,made by onrawn Archbithops 
in their Synods or Canyacations, which. begin m dhe 2ime-of 
Stephen Langton Archbiſhop of Canterbury, and Cardinal, and.ent in 
the 
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Stedurrot F > Chichley Arolbiſhop of Cantitun, and Colm An.D.1434 


Theſe were collected and adorned with the learned Gloſs of 
Wikiam Lindwood denof 5 the Arches , and afterwards Biſbop of 


91 = che Reign © wr it Uk 
t wW row © the r- 
Ok Ft whey ery rs 2 gra is Kittzdoms to theit 


M and Tondonge 2 96. ; the Canon Law, dvincial and 
Leeatine'Conſticmions were comintied, quires Con ſuetudinibus 


- pred yepugnafir nec Parag vos Regie ooſene, 
mm gs Orhan ae 
tiff being Hfeddy wade,” which af 
nqotxvte Laws Scare nd Cult Fs Neale 
rt of che Kings Prerogative Royal; ſhall 
Ea executed'as they were afore the making of 
«his AQ; 1Ht fuck ti be ds ſearched; or Swat 


bordered and deterthined by exibng, of rhe pe 
Ns wh — to tempor A '' 


Rei" of. Sa Wo 


was revived {BRc't 


I 
hn Sn none el 


helpof Doctor Haddon Fellow 5 Ag Et oo wa Fobn - 
Cheeke being alſo ſappoſed an Aint) c wpiled that Eſlay 
whictris entitoled, A o' i645w7, Which it is 


TH 


Fes aſe -Ranrichdii n Excle- 
fatien) Lanes are com a colon oy, 7 ore GR ra lie 


rhavfs New Pte fa om mad 
CS NTT Pd og, 


| hv 
ve Anthbrity, that Being co wir Ta 


\ 


of Parlitriveht. 
(r2.) The Great Governour in the Church onder the King 


is the Archbiftop of 'Camr»biy, whotath thePower. of Dejpen- 
ety ActaE partiument, and der mo he FIT 20 is 

nit if im the dueexecution 
of Fitleſralie Laws are ntrufted in.che Bilhops and their ſove- 
ral Officety, that are to make inſpeftion into the Manners of 
each 


25 H.8.c.19. 
in fine. 


ve bg 
$ Ed 


Doton ef 
Ne y 


FR1% Ws porn ratified” by ,, - 


of Patlia- - 


1603, 


14 Car, 2, 


25 Hen. 3. 2t- 
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$ t os 


Precedency. 


TheChancolar's - 


Place, , 


Anth. de Pra- | 
ris,cap.6.nu.s 
L.Vicar.D, a cial is-Pri 


Legibus. 


Barboſz Alle. - 
$4. > ”- 


: 1, each particular ar Dioce; which are, the Chancellor, | Commuſſnries, 


Archdeacons, Officials nd Degns Rural,  Ineach Cathedral there is 
a Dean, who is Archipresbycer Urbanus, who. is to. govern the Prey 
bendaries and other Officers z but {till as perſons ſubje&t.to, not in 
the leaſt exempt from, the Epiſcopal Authority, 51k peIyn: 
Rog Cale nr an Appeal i Is legally dize wy 
9's A here, reaſon of the ſeveral and 4 equent Cons 
mixtures of Eccleſiaſtical-Perſons, who have irene Offices, 


Digaities and Degrees, ſome may poſſibly j Grongh, ion or 
lenokan oF, hits Ee queſtion, of } Pregedence, ' "lap 

& and Decorwyp which ought to be the 
Met fer th rch ;and that every man might A 
proper” place X apd ſtation, it is not inconvenient toſet down after 
what ma & Eccleſiaſtical Laws havedetermined this Point. 
*The Canon Low Nath many diſputations of theſe queſtions, and 
There are ſeveral. xiſpns of- theſe To Rec Nl tir eaſe cha have riſen 


deryeen'! {nam altical perſons, which 6d by reaſon of the 
Frequency of their Synodical and Proceſſional meetings,and the of- 
fendingParty that breaksthe Rules of Order,may and nr to be 
puniſhed by the Dioceſan, if he contemns his A lmoaiong herein. 

(14. The Chaiicell6r of the Diocels is generally reputed eas 
moſt bourtte, EE Brag the Biſhaps Per EE 


.fore calle wy aig erg General, pts 
_ Eps cops... Er dicuny fab: Ry 

media Vriiny Pa Lies res & Clariſſumos, 
(45.) This Office is 10: neceſſary to ſupport the Epiſcopal Pow: 
Sh incaſe a Biſhop ſhall neglect to diſpoſe of it, (Sir 7, ha.Ryaly 


< [.1. t.38. 
faith) the DRY ipate mpogn 
Zech.c.23-$-3- And Zechins de'R A res oe ok 1e A ee - np be 4PH 
ſbi Vicarium Conſtutuere prior ths Conſtsgnere. 
(16.) He .hath Od Tan Tame, con ſtory Res P» as the 
Lindw.l.2.t.4. Canoniſts do all prove in their Writings. | ne de 
de ſequeſt. cfrt- Vicarit Epiſcopi poſi cively: aſhrms it Vicarins. E Epsſc« nada on 
| m__ Officia- Conſs, forium Cum Epiſcopo, & & dicitas ill afſe Sector hn nes 
Soro..2.c.ng, PreJentare Redoreviiaun Epiſcopalemynec her ardent gr mis D 


Navar. lib. 1. int er 
Con.3-dt Ma- teyins;, perſona þ-5%k 
joritate & 0+ 


bedinnti. 


"Epiſcopi »fan tribunal -unius,- 
, Ra foes unum fit eorum, Caput x. i 
us, unum Agens, & una, Adio, CF tangueayn.  Epiſcopus bord 
in loco, Seſſione, &c.—; Dicit Precminentiam Kicaru 1 
tam Epuſcops preſents quam abſente , &. in 1 
cellexe in quem Tus dicere poſſs 5 ſen adſits fr 
effendens dicitur ipſum Epiſcopum off endere Idem 1. 
{5 Mr E celeſie quamliber dignitatem;priman poſt Epiſcop 


opuine =? BY FS: 


Vicarius 


—__A 
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Vicarius non cenſetnr excluſus fatta mentione de Epiſcopo , ſed Tech.c.23. 
continerur ſub Epiſcops nomine, Habet eandem poteftatem quam hahet **9%-lib.2. 
Epiſcopus, & idem tribunale & aſſociatus ei in Furiſdittione, That is nr 
accounted among the Canomſts the greater Dignity, which hath phos _ 
the higher Adminiſtration and Juriſdiction: ſo that the Vicar * ©” 
General that manageth the whole Concerns of the Dioceſs un- 
der the Biſhop, doth juſtly claim precedency. And fo in the Ca- Can.123, 124 
nons of King James they always run ia this order, Chancellor,Com- 125,128, 135, 
miſſary, 2 — np." oa | 
* (17.) The Precedency is expreſly given to the Chancellor be- 
fore the Archdeacon by all Writers, becauſe the Chancellor re- So — 
preſents the Perſon of the Biſhop, and hath the greater Juriſ{- Rebuffus de 
diction ; and an Appeal lies from the Archdeacon,or his Official, 7*c"-Epiſcopi. 
to the Chancellor of the Dioceſs. * Anton, de Praris. de Furiſd, ** 
Epiſcopi, dicit, Improbatam Conſuetudinem Ture Divino,Naturali,Ca- DOD 
nonico & Civili per quam Archidiaconus prefertur Vicario Epiſcopi, $.103% 
& quod potins dicitur Peſtis quam Conſuetudo proprer Ambitionem, vecor- * C.5.nu.41, 
diam, futitiam & qua dicitur preceſſiſſe. Of this Opinion are Sbroz,, 5*9=-lib.2, 
Panormitan, Caſſaneus in Catologe Gloriz Mundi, Barboſa, Rebuff us, Ce a 
Zechins, Card.Jacobatins, Navar, Felinus, Hoſtienſis, Lindy, Gratia- oro conds 
nm, & Dottores communiter omnes, 46. 

(18.) By the Canon Law a Layman was excluded the Office of 37 Hen.8,17. 
a Spiritual Judge z but by an Ad of Parliament at the Reforma- 
tion it was indulged to Doctors of Law to excerciſe all manner of 
Eccleſiaſtical Juriſdiction : and there are at thisday ſeveral emi- 
nent Laymen Gvilians at Doors Commons, that are an honour 
to theſe Preferments; ſome few places being in the hands of 
Clergymen that were bred Gwu/zans inthe Univerſities. 

(19.) The Archdeacon is a ſubordinate Judge , his Place is 4rcbdearons 
Inferiour to the Chancellor, Archidiaconus proximus poſt Epiſcopumn Place. 
+ ejus Vicarium ſit miniſter Domini, ſaith Haddon in his Reformatio ©98:45-©-6. 
Legum. To him all others of the Clergy of what degree ſoever, 
do owe SubjeQtion Ratione Adminiſtrations & Officis, And *tis a Lindw. ds V;- 
Queſtion in the Provincial Conſtitutions, whether the 4rchdeacon ta & boneſtate 
be not above the Dean.” Hoſtieuſis will have the Archdeacon to be ©/#ricormm. 
Majorem ratione Turiſdiftionss extra Eccleſiam : Sed infra Eccleſiam V=Pi*a% 
quoad Ordinem, he is Minor. But this was to be underſtood when 
the Archdeacon was not a Presbyter, for if he were, then Tam Ra- 
tione ordinis quam Juriſdittions precelleret Decanum. But he con- 
cludes 1n his omnibus conſiderandaeſt Eccleſiarum Conſuetudo, which 
gives the Precedency in his Precints to the Dear; in other 
_—_ of the Djocels, if "tis granted, *tis rather ex howore quam 

it'0. | 


Gee ge (20.) But 


——_——__ 
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Prevendaries (20.) But the Caxons and Prebendar3e5 of the Church, bethey of 

Place, wt at Degree ſocver, are to give place, as being Inferioursto the 
Archdeacen,by rezſon of thatPower,Office andJuriſdiction which 
he isintruſted with. As ſuppoſe an Archdeacos be but Malter of 
Arts, and the Prebendaries of a Church be Doctors of Divinity, 
Law.or Phyſick; yet they are inferiour in Dignity and Place, and 
ought to allow the Superiority inall places : forif it were other- 
wiſe, the Archdeacon would receive a diminution of that Reve- 
rence and Reſpect which belongs to him as a Judge; and it is 
abſurd toafhrm, that any Clergy-man ſhould take place of him 
that by reaſon of his Juriſdition hath Power and Authority over 
him : for Digneresin the Church are more ancient, and are juſtly 
preferr*d before the Degrees of - the Uneverſiy. : 

. (23.) What Obedience the Minor oweth to the Major, is ſet 
Lindw. lib-I> Jown by Lindwoed , Reverentiam deber mitor major iy nt Viz... ibs 
mr 14-GP* af gats locuen Primun in ſedendo, vel ftando, wel cundo ſibi cedar , 
Ver. In virtute 7:.4ndatis eriam majors honeſt, dum tamen Adminiſtrationem vel 
obidientie. officium in loco vilo habeat , parere tenetur \, non tamen ipſius Tudicis, 

niſi Furiſdiftionem in ipſum habeat, This ſlight Defignation may 
give ſome light to men of Ingenious tempers, to prevent Quarrels 
and Animoſities by rendring honour to whom it is due : And the 
Seld. Titles of Great Selden ſaith, T hat ſuch Reaſons are urged by the Canonilts 
Honour, c<hv11- jn the ranking of Degnitzes, as may be applied to men in Tempo- 
ral concerns. 
nm —_ (22,) The Dean Rural ſucceeds, who was anciently called 
ports ofici0 Archipresbyeer; he is appointed by the Biſbop and Archdeacon to 
Cunſt. Othon. continue during pleaſure. Non eſt perpetaus ſed amativus ab officio 
Cum non ſolum. ad nutum Superiorss cujus eft Miniſter, Their Office is to give an 
VereÞecani® account to the Viſitor of the Lives and Manners of thoſe within 
their Precincts, and to conyacate the Clergy within their Dea- 
naries, when the Ordinary ſhall appoint; or to give Induttion in 
the Abſence of the Arcbdeacor. They are in ſome Dioceſſes ſworn 
to certain Articles ; this was anciently uſed, which ſhall be ſub- 
—_— that ſo the whole Duty of a Dean Rural may be under- 
teod 


Articles minis. (23.)J A.B. 00 Diwear, viligently- and faithfully to. 
ire to Deans execute the Office of Dean Rural within the Deanary of 
_ C. 1.. J will diligently and faithfully execute, oz cauſe 
to be executed, all ſuch Pzocefſes as ſhall be directed un- 

to me from mp Low Biſhop of E. o2 his. Officers 02 
Viniſters, by his Authoztty. 2: Item, J will give vilt- 

gent attendance, by my ſelf o2-my. Deputy , at every 

| Conſiſtozy 


th 
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Couſiſtozy-Court , ts be holden by the ſaid Reverend 
Father in God, oz his Chancellsz, as well to return 
ſuch Pzoceſles as ſhall be by me 02 my Deputy executed; 
as alfo- to receive sthers, then unto me to be directed, 
_— J will from time to fime, during my ſaid Of: G 
 fice, difigently enquire, artd trne Information grve unto 
the ſaid Reverend Father in God, oz his Chancetloz, of 
all the Names of all ſuch Perſons within the ſaid Dea- 
nary of C. as ſhall be openly and publikly noted and 
defamed, 02 vehemently ſuſpected of any ſuch Crime 02 
Dffence, as is to be puniſhed 02 refo2zmed by the Autho- 
rity of the ſat Court. 4. Item, J wilt dfitgently en- 
quire, aud true Jufozmation give of all ſuch Perſons 
and their Names , as ds atminiſter any Deav-mens 
Goods, befoze they have pond the UWitll of the Teſta- 
to2, 02 taken Letters of of the deceaſed 
Jnteſtates. 5- Item, J will be obedient to the Bight 
Reverend Father in God, ].Biſhop of N. anvhis Chan- 
celloz, in all honeft and lawful Commands ; neither will 
I attempt, do, 02 pzocure ts.be done 02 attempted, any 
thing that ſhall be pzejuvicial ts his Jurtsviction, but 
will pzeſerve aud maintain the ſame to the uttermoſt of 
my Power. th | 
(24.) By one of the Conftitutions of Otho, the Dean Rural is ny rurils 
forbidden to meddle with the Cognizance of Matrimonial Caufes; Power. 
and byanether he is commanded. to. have an Authentical Seal : Conſt. Orhon. 
which ſhews, that anciently there was ſomewhat of Juriſdiction —_— 
imtruſted withthem , though nowthere's nothing left but their ,,,,;., 746e1- 
Name, their Power being nomore than what the Biſhop pleaſeth 1;nun. 
to employ them-in. | 
(25.) For the Governmentof the Church, and Correttion of of 7;6tations. 
Offences by the aforeſaid Officers, Fiftrarens of Pariſhes and 
Dioceſles were allowed, that ſa all poſbble care might be taken 
to have good Order kept in alf placesof his Divceſs. The Arch- 
ſbep of Cant bath right ro Viſirane imhis time, when he 
pleaſeth. The-F:ſaop of every Dioceſs. claimeth his Primary and 
Triennial V ſit ations, by himſelf or his Vicar General. The Arch- 
daacor isto.Viſit every Two years, unleſs he be inhibited by his 
Superiqur ; and then, when the Superiour' Viſits, the Power of 
the Inferiour is always ſuperſeded and ceaſeth , and the Profits 
of the Juriſdition are devolved upon the Officers of the Viſitor. 
Gggge 2 AS 
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(26. ) 


The Judges 


Certificate 


As when the Archbiſhop Viſits, his Vicar General hath the Income 

during the time of the Inhibition; and when a Biſhop Viſits his- 
Diocels, his Archdeacons and the Peculiars are lnhibited that year, 
and all Probates, Adminiſtrations, and other Judicial Acts are done 

before the Chancelloy of the Dioceſs : Which Viſtations though 

once queſtioned as lllegal, wereallowed of-under the hands of all 

the Reverend Judges, as followeth. | | 


PrimoJuln, 1637. 
May it pleaſe Your Lordlkips, 


Ccording to Your Lordſhips Order made in His 
Majeſties Court of Star-Chamber,the 1 2» 


concerning of May laſt, we have taken Conſideration of the 


Ec cleſiaſti- 
cal Juriſdi- 
Ctien. 


Particulars wherein our Opinions. are required by 
the ſaid Order ; and we have all agreed, 

That Proceſſes may Iſſue out of Eccleſiaſtical 
Courts in the Name of Biſhops ; and that a Patent 
under the Great Seal, is n0t neceſſary for the keep- 
ing of the ſaid Eccleſiaſtical Courts, or for the en- 
abling of Citations, Suſpenſions, Excommuni- 
cations,or other Cenſures of the Church : And that 
it 15 n0t neceſſary, that Summons, Citations, 0r 0- 
ther Proceſſes Eccleſiaſtical in the ſaid Courts, or 
Inſtitutions or Inductions to Berefices , or Cor- 
reftion of Eccleſiaſtical Offences by Cenſure in thoſe 
Courts, be in the Kings Name, or with the ſtyle of 
the King, or under the Kings Seal; or that their 
Seals of Office have in them the Kings Arms ; 
And that the Statute of Primo Edvard Sexti, 
cap.2. which Enatted the contrary, is giot now in 


force. 
IWe 
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We-are alſo of Opinion, That the Biſhops, Arch- 
deacons, and other Eccleſiaſtical Perſons, may keep 
their Viſitations, as uſually they have done, without 
Commiſſion under the Great Seal of England ſo to 
do. mag: 


Jo. Bramſtone, George Croke, 
Jo. Finch, Tho: Trevor, 
Humtr.Davenport, George'Vernon, 
W1illam Jones, Ro. Berkley, 
Jo. Dinham, Fr. Crawley, 
Rich.Hutton, Ric. Welton. 


Inrolled in the Courts of Exchequer, Kings- 
. Bench, Common Pleas; and Regiſtred in the 
Courts of High Commiſſion and Star-Chamber. 


(27.) Upon this Certificate, penned with ſo great deliberation 
and Advice, King CHARLES the Firſt ſet forth a Proclama- 
tion the Eighteenth of Auguſt, in the Thirteenth year of his Reign, 
to declare, That the Proceedings of the Eccleſiaſtical Courts, 
and Miniſters, are according to the Laws of the Realm, 


(28.) In theſe Viſitations the Churchwardens and Sideſmen, are 
togive an Account of the State of their Pariſh by virtue of their 
Oath, which is now allowed even by the Common Lawyers, and 
by a particular Conſultation with them and-the C:vilzans , the 
following Oath was penn'd,as allowed to be uſed in all Dioceſes. 


Pou ſhall Swear, truly and faithfully to erecute the 7 curc- 
Office of a Churchwarden within your Pariſh,. and *#4- 9 
accozding to the beſt of your gkill and knowledge pe: 
|| ſent ſuch Things and Perſons, as to your knowledge 

are peſentable by the Laws Eccleſiaſtical of this 
| _— So help you God, and the Contents.of this 

OOE, 


Pou 
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(29.) 
The Sidesmans 
Oath. 


: Can.116. 


'Can.113» 


.Can.85. 
Churchwardens 
to mabe Ratts- 


(31.) 


Inſtructions of 


the Civilians 
for making 
Rates, 


:Pou ſhall Swear, that you will be affitant to the 


-Churchwardens in the execution of their Office , ſo 
far as by Law you are bound, $0 help you God. 


So that all probable care is taken for the maintenance of good 


Manners and Religion ; and if the ſeverat Offers are defective 
in their charges, the Ordinary is no ways to be blamed. The 
Churchwardens are bound to preſent by the Canor at leaſt twice 
every year, Eaſter and Afchaelmas; and in ſome Dioceſles , as 


Peterborough, Oxford , Gloxeeſter, &c. (according to the Old Ca- 
nons) they keep a Vernal and Autumnal Viſitation at Michaelmas, 


for the ſecond Bills of Preſentment: And in caſe of neglett or 
careleſneſs in theſe Ofcers,, the Miniſter may prefent according 


to theLaw, that what.is amiſs may be reformed, 


(30.) Aboveall Churchwardens and Queſtmen are to maintain 
the Church in ſufcient Repair , which is to be done by a Tax 
made by the Churchwardens and Pariſhioners after publick Notice 
given of the Time-and. Place where: they meer, and thoſe that 
refuſe are to be ſuc in the. Spiritual Court only. And for the 
betterdireCtion of Perſons concerned, here: followeth the parti- 
cular Canfultation of the Learned Ciuih;ansabout Church-Rates. 


An Order and Direfion ſet down by Doftor King, 


Dottor Lewen, Doftor Lynſcy, Doflor Hoane, 
Doftor Sweite., Pottor Steward and Others, 


Doors of the Civil Laws to the Number of 


[ hirteen in all, aſſembled together in the Com- 
mon Dining-Hatl of Do&tors Commons in 
London, touching a Courſe ta-he abſerved by the 
Aﬀeſſors to: their Taxations of the Church and 
Walls of the Church-yard of Wrotham in 
Kent; and to be applied generally,upon accaſions 
of: like Reparations, to all Places in Evgland 


whatfoever. 


I, | 23 Intabitant dwelling within the-Pariſh is ta he charg- 

D cd according to his ability, whether in Land or. Living 

within the ſame Pariſh, or for his Goods there ; that” isto fay, 
for the beſt of them, but not for both. x 


2.Every 
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2, Every Farmer dwelling out of the Pariſh, and having Lands 
and Living within the ſaid Pariſhin his ownOccupationis tobe 
charged to the value of the ſame Lands or Living; or elſe to 
the valueof the Stock thereupon, even for the beſt , but not 
for both. . 

3. Every Farmer dwelling out of the Pariſh, and having Lands 
and Living within the Panſh in-the Occupation of any Farmer 
or Farmers, is fot to be charged ; but the Farmer or Farmers 
thereof areto be charged in particularity,- every one accord- 
ing to the value of the Land which he occupieth; or accord- 
ing = the Stock thereupon, even for the beſt ,- but not for 

th. | 

4. Every Inhabitant and Farmer occupying Arable Land within 
the Pariſh, and feeding his Cattel out of the Pariſh, is to be 
charged with the Arable Lands within the Pariſh;although his 
Cattel be fed out of the Pariſh. 

5. Every Farmer of any Mill within the Pariſh, is to be charged 
for that Mill; and the Owner thereof (if he be an Inhabitant ) 
- - be charged for his hability in the ſame Pariſh, beſides the 

6. Every Owner of Lands, Tenements, Copyholds, and other 


Hereditaments,. Inhabiting within the Pariſh, isto be Taxed 


according to his Wealth in re of a Pariſhioner, although 


he occupy none of them himſelf; and kis Farmer or Farmers - 


alſo are to be Taxed for occupying only, | 
Memorandum, That the Aſſeſſors are not to Tax themſelves, but 
to leave the Taxation of them to the relidue of the Pariſh. 


\ 
The Reparations of theſe Parcels enſuing, with thtir Appurtenances, 


are to be accounted Church-Reparations \, and are to be born, not 
only by the Pariſhioners, but alſo by all that occ Lands, 
Tenements, or Poſſeſſions within the Pariſh where the Churth # to 


be repaired. 


1, The Walls of the Church, Steeple and Church-yard of Free-- 


ſtone, or Brick. 


2, The Roof of Timber, with Latches, Pegs, Nails, Dogs and ' 


Botts of Iron. | 
3. The Windows of Stone or Brick, 
4- The Covering with Lead, Latches, Tyles or Shingles. . 
5. TheFloorof Stone, or Paving-Tyle. 


6, The Doorsof Timber, with Locks, Keys, Riders, Hooks; 


Nails. 
7.The 
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—kﬀﬀu. 


Terriers. 


Can.87. 


Augmentati- 


ONs. 


25 Car.2. 


, TheFurniture of the Steeple, Stairs, Floors, Bells, Wheels, 
Ropes. 

$8. ThePulpit, &c. 

9, The Pews or Seats, not made by any Private perſon. 


Theſe following are not properly Church-Reparations;, but they are 
the — belonging to the Church, tobe cn Bw" rad 
Inhabitant of the Pariſh. 


1. The Communion-Table, with the Covering thereof, 

2. The Communion-Cup. 

3+ The Bread and Wine for the Communicants. 

4. The Books. 

5. TheSurplices. 

6. The Waſhing of the Communion-Clothes. 
*, The Candles. 

8. The Clerksand Sextons Wages. 

9. The Expences and Fees of the Churchwardens and Sidesmen at 

the Viſitation. 


(32.) The Churchwardens, whoare Guardians of the Church, 


'are alſo to take care that true Teyriers be made of the Glebe- 


Lands, Meadows, Gardens, Orchards, Houſes, Stocks, Imple- 
ments, Tenements, Cuſtoms of Tithing, and Portrons of Tithes 
lying out of their Pariſhes, which belong to their Incumbent; 
which being ſigned by them and their Miniſter, ought to be laid 
up in the Biſhops Regiſtry for the =_ of Poſterity, and it may 
be convenient to have a Copy- of the ſame exemplified in the 
Church-Chelt. 


(33.) Byalate Act of Parliament concerning Augmentation 
of ſmall Vicaragesand Curacies, it is enated, That all and every 
pm—_ of what nature ſoever , granted, reſerved, or agreed 
ro be made payable, or intended to be granted, reſerved , or made 
payable ſince the firſt of June in the Twelfth year of his Majeſties 
Reign, &c, ſhall for ever hereafter continue and remain, Which 
Grants are to be fairly entred in Books of Parchment , to be 
kept by the Regiſter of the Biſhop of the Dioceſs. See rhe A# 


at large, 


. ( 34.) 


——_— Pe II 
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(34.) Although by the Law the whole Dioceſs isfubjectto the 07 Prcatiars. 
care of the Biſhop , yet ſome places by an eſpecial Priviledgo, 
Grant,or Compoſition,claim a kind of Juriſdiction in themſelves, 
and theſe are called Peculiars, © Their Power is limited to ſome 
certain Pariſhes and places, at firſt exempted by. the Pope for his 4ſca.Timarin, 
Advantage only ; Their Juriſdiction isvarious, [more 'or 'lefs ac- de Jure Adba- 
cording as it was firſt indulged, it is generally Ateumarive cu wer Gilp.19% 
Epiſ20po, or Privative. LO - Yu 

(35-) If their Power is acquired only Accummative cum Epiſ- Ptcaliars of 
copo, then they have only Archidiaconal Tursſaittion at moſt , and 4'* bidtaconal 
the Biſbop hath a Concurrency with them. And the power'of Pro- #2" 
bate of Wills and granting Adminiſtrations, is as well fixed in 
the Ordinary of the Dioceſs as in the Official of the Peculiar , it be- 
ing at the eleCtion of the Parties to goto which they pleaſe ; on- 
ly in the Mepropolitical Viſitation, or the Primary and Triennial of 
the B:ſbop, theſe Inferiour Courts are inhibited, and their Power 
ceaſeth. When the Parties deceaſed have not Bona Notabilia out 
of the Precincts of the Pecaliar,then the Adminiſtration is good, 
if committed by the Official of the” Peculiar or Chancellor,or Com- 
miſſary of the Dioceſs, which of them ſhall firſt Cite.But if there tak _ 
be Bona Notabilia out'of the. Peculiar, butnot out of the Dioceſe, aj, in c. p4- 
then the Cauſe doth ſolely belong to the Superiour Court of the foralis de offi- 
Biſhop, and not to the Judge of the Peculiar. This Power of Ex- cio ordinariz, 
empt places is ſtated at large by the Canoniſts. , 

(36.) 1f their Juriſdiction be acquired Prevative excluding the Peculvars that 
Biſhop, it ought to be expreſſed in the Grant or NY z-w. Epiſcopal 
for Viſitands Jus alicus conceſſumn non cenſetic# 'conceſſum "a 


rrvVatitye 

quoad Epiſcopum, niſi expreſſe dibtnm ſir quod Epiſcopies non poſſit Viſ#- 

rare, So that the Judges of ſome Peruliars that have Epiſcopal 

Power are totally exempt from the ordinary Viſitation of the 

Biſhop, and only ſubject to the Merropoliran : For the Archbiſhop oo 
of Canterbmry hath divers Pariſhes withif the City of London and © PHT 
other Dioceſles, for the Government of which he hath his Court 

of Peculiars. Thoſe places only that have Epiſcopal Juriſdiction a th 
can grant Licenſes for Marriages , for fo it is enacted by the Ca- cngir. Eccl, 
nons, that Licenſes ſhall be granted only by ſach as have Epiſco- 4.D.1g99. 
pal Authority, and that exerciſe of Right Fpiſtopal Juriſdiftion. 

And where any Pecwliars that are offly exempt from the Arch- 

deacons Viſitation pretend to ſuch a Power, it is an appatent 

wrong and incroachment upon the Rights of the Chancellor of the 

Diocels, to whom that Power is only granted. *© Theſe things Parr. incap. 
« following , faith Panormitan, do properly belong to the Con- Accidentibus 
« {ji{tory of the Biſhop. Cognirio Canſarum Matrimonialium ficut & ae Exieþ 07.0. 
Publice Penitentie Impoſtio, ac Indulgentiarum conceſſio ſunt proprie , =» num. 
Dignitatis Epiſcopalis. Hhhbh (37.)-' 
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The abuſe of (37: ): And, *tis the great intereſt of the Ordinaty to have a 
Peculiars watchful eye over the Courts and Proceedings of theſe Pecnliars, 
for they often abuſe their liberty to exceſs, and claim a larger 
Power than: belongs to them- either by Law or Compoſition , 
which being at firſt unobſerved or palled over by a too kind Con- 
nivance, they at laſt claim atotal exemption, and theit Uſurpa- 
Exc. de Pri- tion paſſeth into Right, whereas there was no ſuch large Privi- 
vilegiis, & eo- ledge intended in their Original Grant. And theſe unjuſt Pra- 
demi. in. 6. Ctices are provided againſt (as being feared) in ſeveral Titles of 
the Canouy Law. Andit would be happy if they were all thrown 
up and only ſubjected to the Juriſdiction of the Dioceſan. 
Can. 126. (38. By the Canons it is decreed, that alltheſe Pecaliar Conres 
Gf the 334!!s of ſhall once in every year exhibit/into the publick Regiſtry of the 
Ptcalb age Biſhop of the Dieceſs, or of the Dean and Chapter, under whoſe 
Juriſdiction the ſaid Peculiars are, every Original Teſtament by 
yr them proved, or atleaſt a true Copy examin'd and ſubſcribed, 
and Sealed by the Peculiar Judge and his Notary, upon pain of 
Suſpenſion until it be performed. 


of Sequifira- (39.) WhenaLiving becomes void by the death of the Incum- 
$4805 bent, or otherwiſe; the Ordinary.is bound to ſend out his Seque- 
's Fration, tohavethetrue Cure ſupplied, ant! to preſerve the Pro- 


fits for the uſe of the Succeſſor. Heretofore the Biſhop laid claim 
to the Profits of every Living during the Vacancy, and then they 
oftentimes delayed to give Inſtitution , and protracted the time 
that they might have the longer Vacancy. But this was forbid 
Conſt.0thobon, by one of the Legarine Conſtitutions, and afterwards confirmed 
C-Eccleſiarum. by an Aft of Parliament, which faith in the Title, Fruits taken du- 
28 H.8-ClI. 5g the Vacancy of a Benefice, ſhall be reſtored to the next Incumbent, 
whoſe charge for Firſt-Fruts ſball begin from the firſt Vacation. So 
that now, deduCting for theſervice of the Cure, which ought to 
be moderate and appointed by the Ordinary, and paying the 
charges of the Sequeſtrators, the overplus belongeth to the ngw 
Incumbent. | 
Sequeſtration (40.) Sometimes the Fruits and Profits of a Living which is in 
pendenre Lire. controverſie, either by the conſent of Parties, or the Judges Au- 


D.16. tit.3. thority, are ſequeſtredand placed for ſafety ina third hand. And 


0D _ tit.4- thus when two different Titles are'ſet on foot;the Rights are carc- 


c.frequens, fully preferved and given tothe Conqueror that overcomes by 
Law. 

Sequeſtration (41.) Sometimes when the Houſes and Chancels that the In- 

——yy gt cumbent is bound to Repair, are ruined and ready to fall, if after 

Conft.0thobon, due Admonition they ſhall delay to begin to amend the ſame with- 

c.lmprobam., in two Months, then the Biſhop of the Dioceſs, that time being 


elapſed, ſhall ſequeſter the Fruits and Tithes till thoſe defects are 


- 
COT on In 


amended; 


- 
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amended; and though the, Admonitivn proceed/from the Arch-!t *-- * 

deacon, yer it appears by the Text, that the Biſhop only harh-the- 

Power of Sequeſtrarion. IG pam > 5 
(42.) Sometimes for negleCt of ſerving the Gree, or upon the Bequeſt" af 508 ts 

Kings Writ to the Biſhop to ſatisfie the Debts of” the Incambentr, pd A 

the Profits of the Living:are to be ſequeſtrrd? Ins all which caſes” * | 

the Sequeſtration ought to be publiſhed , that the Perſons con- 

cerned may know how to pay their Tithes; 'and the ficteft place 

for the performance thereof is the Pariſh Church. And then,rttofe 

that hinder the execution thereof incur the Penalty of the Law, |. , . 

which is this, Violatores Sequeſtrorum in Caſibus 4 Fure permiſſis inter- my 

poſitorum, poſt Publicationem debitis loco &- tempore fattamymajoris Ex- yer. poſt yubli- 

Communicationss ſententiamincurrunt, Of all which Sequeſtrarions, cationem, 

thoſe which are intruſted are uſually bound by Bond and Oath to * 

render a true and juſt account ; which done , the Decree of Ke- 


laxation paſſeth under the Chancelloys Seal. of the Charch 


(43.) Todefend the Eccleſiaſtical Power, and to controll ob- cerſures. 
ſtinate Sinners and contumacious Offenders, the Cenſures of the Extr.l.1. t.3 1. 
Church were introduced , which are inflifted according as the © 44 Keprizen-" 
Offence is greater or leſſer ; ſometimes by the Law it ſelf, ſome- _ FR —_ 
times by the Sentence of the Judge. Theſe are reckoned by Lind- wn C. Sta 
wood to be of three ſorts,Suſpenſio, Excommunicatio,C* Interdittum, tutum, ver.Cen- 

( 44.) Suſpenſion is the proper Puniſbment of an offending 4 
Clergy Man, Sſpenſio eſt Cenſura quedam Eccleſiaſtica, qua perſona Of Saſpeafen. 
Eccleſtaſtica impeditur ne exerceat funttiones ſui Beneficis vel Ordinis, mn neg 

"gy. - : . - nu.151» 

It is either ab Officio vel Beneficio ;, the firſt is the puniſhment for Can.1 22. 
Contumacy in not appearing upon lawful Summons , the ſecond 
for higher Crimes. Suſjznſe ab Offi 

(45.)This Cenſure is inflifted ab Homine vel Fure,by the Decree cio & Beneficio, 
of the Judge or the Lawzand then for a greater or ſmaller Crime; L5n4.de Conſt. 
if fora ſmaller fault, then it is only «þ Officio; but if a Clerk that ©4v'2 1nconti- 
is ſuſpended ab Officio, ſhall contemn the ſame by ſerving his Cure, ing _ 
notwithſtanding his S«ſpenſron , then a ſeverer Cenſure follows, F 
Pro ſuſpenſo publice denuntiatus, ſi interim Immiſceat ſe divinis, ſecun- 
dum ſententiam Dottorum efficitur Irregularis, Or if aClerk that is 
ſuſpended ab Officio, ſhall continue ſo without ſubmiſſion or ſeek- 
ing to bereſtored, then he may be ſuſpended 4 Beneficio alſo, fb- r;14. ibid. 
rrahi debet Beneficium, quando ſic ſuſpenſus eſt in mora petendi Abſolu- 
tionem. By the Canons of King James if his Contumacy conti- Can. 122. 
nues, he is to be Excommumicated, and after forty days he is de- 
privable for Incorrigibility. | 


(46.) For ſeveral offences the Law doth ſuſpend a Clergy Man : Caiſes of $16 


penſton. 


as after due Notice for refuſing to Chriſten or Bury, he is to be Can 63. 
iuſpended by the Biſhop of the Dioceſs from his Miniſtry by the 
| ' HUHhhh2 IPace 


» 
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Extr.4.t.3.C.3. ſpace of three-Months, As: for Marrying without Banns or Li- 


Lind. de Clav. conſe, or atunſeaſonable Hours or prohibited Times,. he is to be 


Can, 38. in divers other.caſcs . as for Marrying1n a: Pariſh Church that is 
+ aa not expelled inthe Licence,the Miniſter may: be ſaſþended a whole 
oa eaT., : 111 ' 
Form of Suſ- : (47.)The Form of Suſpenſion is no where deſcribed or ſet down 
{henſion. in the Canon Law ;, but only thatit be expreſſed-in writing; Nei- 
Extr.l. 5.t.39- ther is there any determinate form for the Abſolution from that 
c.Foreravilts+- Cenſure. Some wilt havean Oath de. parendo Turi + ftando Man- 
datis Eccleſie., andthenitis aſhrmed, that theſe following words 
Bora. de Cen- are uſed by the Judge, Ego N. te abſolvoe Vinculo ſuſpenſiontt in quam 
ſuris, dif. 3» 7 ncurriſti & reſtituo te ad Executionem tus Munerss vel Ordinis, vel ad 
Mein Beneficium, In all which caſes it is requiſite, that the offending 
Party do give ſatisfaction according to the quality of his fault,be- 
fore he be diſmiſſed. 
Suſp.abIogreſ= . (48. )There.is alſo a Suſpenſion «b Ingreſſu Eccleſie from entring 
ſu Ecclefiz. jnto the Church,or receiving of. the Sacraments, which is inflicted 
5 &6E.6.64- ypon Lay perſons for ſmaller Crimes and Contempts ; but now 
generally laid aſide and diſuſed, This was a kind of minor Excom- 
munication. 
Of Excommu» (49,)The next Cenſurt of the Church is Excommunication,which 
necatzone . isinflicted either ab Homine vel Fure : when *tis inflicted ab Homine 
"tis uſually for Contwnacy, in not appearing before the Eccleſialti- 
cal Judge after a legal Summons,or elſe for diſobeying the Orders, 
Decrees, and Sentences of the Court , and the ſlighting of his 
Authority. 
Excommuni- (50.) When this Sentence is inflicted 4 Zure,'tis for ſome great 
catio ipſofa- and notorious Crimezas he that ſhall ſtrike in the Church or Church- 
= 5 E.6.c.4, J#4isby the-Statuteof Eaw.6, Excommunicated ipſo fatto;as alſo 
S +94 thoſe that are married without _ Or Is = are preſent 
. at, or conſenting privy to, or aſliſting at a Clandeſtine Marriage, 
Detratrts* are Excommunicated zpſo fatto, There are reckoned by Hoſtienſis 
ne, c- Huma- above thirty Caſes wherein the Law 1impoſeth Excommunication ; 
Nas as for Hereſie,for ſtriking a Clergy-man,or Invading the Rights of the 
Hot deSen. chyych,ec, And Lindwood in his laſt Gloſs faith, there are One 
poſſt. hundred ſeventy five Caſes of this nature. 
Excommuni- (51.) The Mejor Excommwiication, which is for great and ſcan- 
catio Major. dalous Singis ſolemnly denounced by the Biſhop himſelf with great 
C11. 43+. terrourz heis to be accompanied with twelve Prieſts that have 
m_— burning Tapers1in their hands, who when the dreadful Sentence is 
denounced, extinguiſh their Lights and tread them under their 
feet. Now although the Fanatickand Nonconforming Party do w- 
ully 


_ fully ſeclude themſelves from the Congregation of Chriſts Church, 
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yet this Sentence was ever dreaded by-our. Anceſtors, that were 

men of Parts and Piety ; it being a kind of binding and deliver- 

ing over to Satan, At this day the Sentence of Excommunication 

isſo much feared and dreaded in the Greek. 'Chnrch,, that the: moſt 

impudent and obdurate Sinners do ſtartle- atir. And they tell Ex- 

amples of ſuch ſad effetts as haveiſſued thereupon;that it is one of 

the moſt powerful Arguments-to-inforce Obedience, and keep 

them within the bounds of their duty; When any is Excommunica- _ 

ted there, his company is hated and deteſted,*tis univerſally ſhun'd DO , 
and avoided as ſcandalous; and they -have an Opinion, that the 

Body of ,an Excommunzeated perſon cannot return to Duſt and Ricaut. p.299, 
Aſhes till the Cenſure bereleafed. Of whichthere is a ſtrange Re- 

lation in Mart.Cruſues Hiſt, Polit. Turcogrecie: And another paralel 

ſtory to this related by Mr.R:icaut in his ftareof the Greek, Church, 

(52.)He that deſires to be Abſolved and releaſed from the Sen-' Of Abfolution. 
tence of Excommunication, muſt by. himſelf or his Proftor make a 
ſubmiſſionto the Judge of the Court,eſpecially if he is impriſon'd 
by the Writ de Excommunicato Capiendo, he muſt put in Caution de Dr: CoxApo- 
Parendo Furi & ſtando Mandatis Eccleſie, For it is highly reaſon- logy,chap.2. 
able, that be who hath reſiſted the courſe of Law, and contumaci- 
ouſly perſiſted in Excommunication wntil his Impriſonment, ſhould 
firſt give good ſecurity before he be truſted again, and diſcharged 
from his juſt Confinement. 

(53.) Theſe Cantzons are of | three ſorts; 1. Fidejuſſoria; when a of cautions, 
man is bound with Sureties toperform ſuch things.2. Pignorarirsa, 
when a man gives a Pledge for the performance of what is deſired. 
3.7uratoria, when the Party ſwears. One of theſe Methods is ob- 
ſerved in Abſolutions, and the uſual way is an Oath from the Cri- 
minal de Parendo Juri & ſtando mandatis Eccleſie in forma Juris. But Dr. Cor, Apos 


_ certainly the beſt way for ſatisfattion is for the Ordinary to re- 1ogy, pag 13+ 


quire a ſum of Money for Cantion before he decrees Abſolution ;, 
this being the beſt ſecurity; for'thoſe that value not the Laws of 
the Church or an Oath, will yet regard their Money. And there- 
fore where the Quakers will not ſwear to receive Abſo/ution, they 


may compel the Ordinary to accept of a ſum of Money for Cau- 


tion, and the Writ de Cautione admittenda mentioned in the Re- 
giſter, was provided asa remedy in that caſe. This Caution muſt be 
offered by the Offending Party,or his lawful Proctor ; for he is to 
ſatisfie de contemptu C& injaria Eccleſie illara antequam 4 Priſona deli- Firz.Nat. Br.. 
beretur, It muſt be alfo Idonea* ſufficiens Cautio, which is not de- 
termined by the Law, but left to the diſcretion of the Judge who 
isto confider the abilities of the Perſon, and the qualities of the 
offence. This power of receiving the Submiſſion of Excommuni- 

cated 
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ted Perſons that are ſignified and Impriſoned, is allowed by A# 
5 Eliz.23, of Parliament, which at large ſhews the manner of proceedirf; a- 
gainſt ſuch obſtinate Perſons. ; 
of 1nterdifts. (54) The third Cenſurg of the Church is an Interdift, Inter- 
laſtir.4.t-15- gicere ſignificar probibere,C+ vetare, this is a forbidding of the Cele- 
Nev.c.29.m, Darien of Divine Offices of a certain people ; and then it follow- 
55s.  * eth the Perſons whereſoever they remove, which is called Inter- 
Tambur.2 tom. diftum perſonale, The ſecond is Interastum locale, which is direCtly 
diſp.15- qu-1- Jevell'd againſt ſuch a place; and then the Inhabitants may be re- 
ceived into another Church, but not their own. The third, which 
is [nterdiftum mixtwn, is when both Place and People are ſubjected 
to this Cenſure. 
Of the contempt (55+) Thoſe that violate the Interdi# and celebrate Divine Ser- 
of 21 Intezr- wyice, are to be puniſhed with Excommunication. During theſe 
_ 174. @ 6, FINES Baptiſmis allowed both to Children and thoſe of riper years, 
IR 4, becauſe of the frailty and vncertainty of life. The holy Euchariſt 
rit.14. c. Ex- isnot allowed, except it be in the Article of Death; and fo alſo 
cepti, is Chriſtian Burial denied in any Confecrated place, except it be 
C.18, de Sent, JOE without Divine Offices. This is ſometimes impoſed 
Excom. in 6, Þy the Superiour for great Contempt after monitionz ſome- 
c.Excepri. times by the Canon, as a Church is Interdicted for Murther, &c. 
committed in it. This Cenſure is now almoſt totally laid aſide, 
An.D. 1605, only the remembrance of that great InterdiCt which Paul 5. laid 
See the Quarrel upon the Yenetians and engaged all Chriſtendom in the quarrel, is 
of Paul the 5th (};11 freſh in mens minds, it continuing about three years. And 
—_ when the oppreſſed Venetians began to take Arms, the matter re- 
ceived a ſpeedy accommodation. 
Of Penance. (56.)Beſides theſe greater CenſureggEccleſiaſtical Penance is uſed 
in the Diſcipline of the Church,which doth affect the Body of the 
Extr:lib.g.t.z8 P<nitent, by which he is obliged to give a publick ſatisfaction to 
the Church for the ſeandal he hath given by evil Example. So in 
Primitive timg they were to give Teſtimonies of their Reforma- 
tion, before they were reaAmitted to partake of the Myſteries of 
the Church. In the caſe of Inceſt or Incontinency the Sinner is u- 
ſually enjoyned to doa publick Penance in the Cathedral or ſome 
publick Market, bare-legged and bare-headed in a white Sheet, 
and to make an open Contethon of his Crime in a preſcribed form 
of Words, which isaugmented or increaſed according to the qua- 
lity of the Fault, and thediſcretion of the Judge. So in ſmaller 
Faults and Scandals a publick ſatisfaction or Penance,as the Chan- 
cellor of the Dioceſsor other competent Judge ſhall decree, is to 
be made before the Miniſter,Churchwardens, or ſome of the Pa- 
riſhioners,reſpect being had ta the quality of the offence, and cir- 
cumſtances of the Fault;asin the cales of Defamation, Clandeſtin 
Marriage, 
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Marriage, ſtriking*nd abuſing of a Miniſter, or the like. As for thoſe gw 


Faults which are undetermin'd, in» Fudicis potiſſimum reponitur arbi- 


Lane. loſtic, 
lib. 4-tir.$. Cc, 


- #ri0, qui ex qualitatibus varits majorem vel minorem penam ſtatuet. Demura 6. 


(57.) Yet theſe Cenſures may not only be moderated, butallo of connure- 


| totally altered by a Commutation of Penance; and this hath been ton. 


the artcient Priviledpe of the: Eccleſiaſtical Judge, to admit that 1n41.3.t.28, 
an oblation of -a ſum of Money to be diſtributed n Pies Vſus, to my as . 
publickg Highways,” the Relief of the Poor , and ſuch likggharitable * © Mn. 
work; be accepted in ſatisfaction of Puplick Penance. This is ex- C1, _ 
preſſed i» Artieut. Cleri, Now this Power is ſolely fixed in the jr, ;g, c.Deus, 
Biſhops Court, not in the Archdeacons, or any other inferior Judge in fine... 
whatſoever, as is proved by the Legatine Conſtitutions. 

(53.) Phyſicians. and Chyrurgions in the time of K. Her. $.were to of Phyſtians 
be allowed for the City of Zondon, and ſeven milesround, by the 414 Chyrurgi- 
Biſhop of Lond, and Dean of St.Pauls,they calling to their aſſiſtance **** 
for Examination four Doors of 'Phyſick, and for Chyrurgery 0- 
ther expert Perſons;and thoſe thatPractire may alfo be Licenſed by 
the Pneverſities by a particular Eriogodes which is granted to them. 

In other Diocelles,all Phyſtians and Chyrurgions are to be examin'd 3 Hen 8.C.1 84 
and admitted by the Biſhop of the Diocefs, or his Vicar General, And 

thoſe that ſhall preſume to PraCtice without. the Licence of the 

Ordinary, ſhall forfeit the ſumof five poundsa Month ;, which Act 

doth particularly defend and preſerve. the Priviledges of. the two 
Univerſities. | MT. 

(59.) Every Clerk that paſſeth out of one Dioceſsinto another, Ztters Dimiſ- 
ought to have the Lerters Dimiſſory or Commendatory of his Dioce- 77, |. 
ſan, to teltifie of the Sobriety of his Life and Converſation, leaſt C—— 
he having lived diſosderly in 6ne Diocef, ſhould only fly into ano- ver.loci Dio- 
ther for Refuge andProtaCtion. And neither: /»ſtzrution nor Or- ceſe. 
ders are regularly to be granted without theſe.” TOES 

(60.) The four Solemn Times for contgrring of Orders are the 11, rimes of 


' Ember-weeks,(they were originally called Imber-days, becauſe then ordination. 


they only eat Cakes baked under Aſhes, that ſo they might be 


- minded that they were only. Aſhes,and ſo ſhould turn again;z)and Extr.li.r.t.1v, 


it isnot lawful for any Biſhop to Ordain out of thoſe Set-times, Canon.z . 
without a Faculty from the Aferropolitan.And the Perſons to be Or- 
dained-muſt have theſe qualities,a Title ro a Cure, Fellow of a Colledge, Cal-33- 
Maſter of Arts of fre years ſtanding, that liveth at his own Charge. 

Andin caſe theſe qualifications be abſent, the B:ſhopthat Ordams 

himisto provide for him till he prefer him to ſome Living. And 


| by an Act of Queen El:z, for the Reformation of Diforders in the 13 Eliz. e.12. 


Miniſters of the Chwrch,the perſon.to be Ordained muſt bring a 
Teſtimonial to the Biſhop of his honeſt life ; be ableto give an 
account of his Faith in Zarin, and allo firſt ſubſcribe the Thirty 

nine 


ms 
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nine Articles, For which Letters of Orders, 


but Ten ſhillings at moſt, 


"Theres tobe paid | 


" 


———— 


I. Tie Original of the Canon Law. 
2. The great eſteem of the Clergy. 
3.The reaſonableneſs of a CotrcivePower 
4.0f —_— Laws conſiſted. 
5. Of the i part of the Bedy ofthe 
Canon Law,called Decretum. 
6. Of the ſecond. part of the Decyetals. 
5.Of the third partof the Body of Ca- 
non Law. 
$.The Legatine and Provinc.Conflitations 
g.How the Law was confirm'd byK.H.8. 
10. The defign of King Edw.6, 
x 1.The Canons of King 7ames. 
12+ Of the Governours of -the Church, 
and their Officers. | 
13-Of Precedenicy. (nourable. 
14+ The Chancetors place the moſt ho- 
15. Neceſſary to the Biſhop. 
16. The Opinion of the Canonifts about 
his Power. 
17.His y before the &rchdeacon 
18. Of Laymen Chancellors. 
19. The Archdeacons place. 
20. The Prebendaries place. 
21.V Vherein Obedience conſifteth, 
22, The Dean Rurals Office. 
23- Articles miniſtred to Deans Rural. 
24- His Power. 
25. Of Vifications. 
26. The Judges Certificate of Eccleſia» 
ſtical Juriſdiion. 
27.The Kings Proclamation thereupon. 
28. The Churchwardens Oath. 


The Summary of the Appendix.” 


ec, 


wo wg mr Oath, 
Jo. wardens to make Rates, 
; | | —— Civilians for Rates; 
33- Of Augmentations, 
34+ Of Peculiars. 
35. Peculiars of Archidiaconal Power. 
35.Peculiarsthat haveEpiſcopal Power. 
37-The abuſe of Peculiars. 
38. Of the YVills of Peculiars, 
39. Of rations. 
40» BI. o——_ Dias lite. 
41, Seque or idation. 
42. Sequeſtration to ſerve the C 
for Debts. <abl 
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ADVERTISEMENT. 
HE ORPHANS LEGACY ;; or, A Teftamentary Abridg- 


ment, in Three Parts, viz. 


1, Of Laſt Wills and Teſtaments. 

2, Of Executors and Adminiſtrators. 

3. Of Legacies and Deviſes. Rue 
Wheyein the moſt material Points of Law relating to that Subjeft are 
ſuccinttly Treated, as well according to the Common and Tanyoted as 


Eccleſiaſtical and Giuil Laws of t 
- variety of ſeleft Caſes in the Law of both Profeſſions; as well delight- * 
fel in the Theory, as uſeful for the prattice of all ſuch as ſt 


is Realm, Illuſtrated with a great | 


the one, 


or are either attive or paſſive in the other. By the ſame Author. 
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